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Abstract. The article examines the issue of restrictions on freedom of expression under martial law.
Freedom of political expression is defined as the right of every person to freely express his or her political views
and assess historical events of a political nature and current political processes and phenomena in a manner
prescribed by law. Support for freedom of expression is characterized as one of the important guarantees for
the development and protection of democracy. Thanks to the right to freedom of political expression, modern
democratic states find the most optimal solutions to the socio-political and legal challenges that arise in
the course of their functioning.

Itis noted that due to the ability to freely express oneself, criticize the authorities, hold certain political views
and freely promote them, everyone has the opportunity to influence the democratic institutions of their state
and be an active participant in political processes in it. The author emphasizes that freedom of expression
should be classified as the so-called “immutable core of human rights” along with the right to life, prohibition
of torture and inhuman or degrading treatment, the right to a fair trial, and the right not to be subjected to
enforced disappearance.

Itis noted that restrictions on freedom of expression are the basis for the existence of democratic institutions
and the rule of law, civil society and the realization of most human rights. At the same time, such restrictions
should be imposed as an exception and solely for the purpose of protecting the rights of an individual. The
purpose of such restrictions should be proportionate to the means of achieving it. It is emphasized that
the criteria for limiting the right to freedom of expression should be established exclusively in law. In turn,
the law should be accessible, specific and sufficiently clear.

Key words: human rights, freedom of expression of political views, martial law, restriction of freedom,
grounds for restriction of freedom of expression of political views.
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AHomauyis. Y ctatTi gocnigkeHo npobrnemy obmexeHHs1 cBo6oAM BUPaXKEHHS MONITUYHUX NOrMAAiB B yMO-
Bax BOEHHOro ctaHy. CBoboay BUpaKeHHs NOMITUYHMX NOMMSAAIB BU3HAYEHO K NPAaBO KOXHOI NIIOAMHU BifTbHO
Yy BU3HAYEHU 3aKOHOM CMOCIO BMpaXkaTu CBOI MOJTUYHI MOrMaAuW, OUHIOBATU ICTOPUYHI NoAil NomniTUYHOro
XapakTepy Ta CydacHi noniTudyHi npouecu i siBuwa. MiaTpyMky cBo60AM BUPAKEHHST MOMITUYHMX MOrMaagiB
OXapakTepu30BaHO SK OAHY i3 BaXKITMBUX rapaHTin AN po3BUTKY Ta 3axucTy Aemokparii. 3aBasikm npasy Ha
cBobOAY BUPAXKEHHST NONITUYHMX NOMMAAIB CyvacHi 4eMOKpaTUYHI AepXKaBu 3HaXOAsATb HanWbinbLL onTUManbHi
pilleHHsT ANSA pO3B’sA3aHHS CYCMiflbHO-MOMITUYHUX Ta NPABOBUX BUKMUKIB, SIKi BUHUKAKOTb Y NpoLueci X dyHKLi-
OHYBaHHS.

3ayBaXeHo, L0 3aBASKM MOXITMBOCTI BiflbHO BUCIOBMOBATUCS, KPUTMKYBaTV BNady, 4OTPMMYBATUCS TUX
YM IHLWMX NOMITUYHMX NOMMAAIB i BiNbHO X NponaryBaTy KOXXEH Mae MOXIMMBICTb BMMMBATN HA AEMOKPATUYHI
IHCTUTYLiT CBOET AepxaBu i ByTWN aKTUBHUM YYACHMKOM MOMITUYHMX NPOLECIB Y Hil.
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Zoryana Baitalyuk

AKLEeHTOBaHO yBary, Lo cBo60ay BMPaXXEHHSA MONITUYHUX NOrMAAiB cnig BigHOCUTU A0 KaTeropil Tak 3Ba-
HOro «HE3MIHHOro siapa npae NIOAVHWY» NOopsA i3 NPaBOM Ha XUTTS, 3a00POHOD KaTyBaHb Ta HENMOACHKOro
YUY MPUHWKYKOYOTO TigHICTb NIIOAMHN NOBOMXKEHHS, NPABOM Ha CrNpaBeAMBUIA CyAOBUIA PO3rmsig Ta NpaBoM He
niggaBaTUCs HAaCUINBHULBKOMY 3HUKHEHHIO.

3a3Ha4veHo, Lo 0OMEeXeHHs1 cBODOAN BUPaXKEHHS MOMITUYHUX MOMMSA4IB € OCHOBOK AJ1S iCHYBaHHS OEMO-
KpaTWYHMX IHCTUTYTIB Ta MpaBOBOI AepXaBu, rPOMagsHCBHKOro CycninbCcTBa Ta peanisauii 6inbwocTi npas
nognHn. MNpun uboMy Taki 0bMexeHHs1 HeOBXiAHO BCTAHOBOBATY SK BUHATOK i BUKITHOYHO 3 METOK 3axXuUCTy
npae iHaMBiga. MeTa TakMx obmexeHb Mae OyTu nponopLiiHa 3acobam ii JoCsArHeHHs. HaronoLueHo, Lo Kpu-
Tepii 0OMeXeHHs NpaBa Ha cBOOOAY BMPaXKEHHS NMOMITUYHMX NOrMsAAiB HEOOXiAHO BCTAHOBIIOBATA BUKITHOYHO
B 3aKOHi. CBOEIO YEpProw 3akoH Mae ByTu AOCTYMHUM, KOHKPETHUM i JOCUTb YiTKUM.

Kno4oei criosa: npaBa noguHKU, cBoboga BUPaXKEHHST MOMITUMHUX MOMNAA4iB, BOEHHUN CTaH, OOMEXEHHS
cBoboau, nigctaBn obMexeHHs1 cBOOOAN BUPAXKEHHS MOMITUYHUX NOMMSAIB.

A democratic state, for its part, guarantees a person the right to freedom of expression. Freedom of
political expression is the right of every person to freely express his or her political views in the manner
prescribed by law, to assess historical events of a political nature and current political processes and phenomena.

In the context of human rights, freedom of political expression is important not only in itself, but as a
factor that plays a crucial role in protecting other rights guaranteed by the state. Without broad guarantees of
the right to freedom of expression, there can be no free country and no democracy. However, this thesis should
be used with one condition — if a person does not abuse this freedom by violating the rights of others. The right
of one person ends where it begins to violate the right of another. Expressing or defending one’s own political
views should be done within the framework established by law. Freedom of expression may not conflict with
other human rights, such as the right to a fair trial, the right to respect for private life, and the right to freedom
of conscience and religion.

Freedom of expression as a fundamental human right is reflected in the main international human rights
documents of global and regional importance. Certain aspects related to the content of freedom of expression,
international legal regulation of its restriction and protection at the international universal and regional
levels have been the subject of research in the works of the following Ukrainian researchers: M. Baimuratov,
M. Buromenskyi, A. Voitsikhovskyi, M. Hnatovskyi, T. Korotkyi, V. Lysyk, A. Melnyk, L. Yarmol, and others.

The purpose of the article is to study the problem of restrictions on freedom of expression under martial law.

Presenting main material. As is well known, one of the important guarantees for maintaining,
developing and, accordingly, protecting democracy is the support and protection of the right to freedom of
expression. This freedom, which is enshrined in Article 19 of the Universal Declaration of Human Rights
of 1948 [4], Article 10 of the European Convention of 1950 [5], Article 19 of the International Covenant on
Civil and Political Rights of 1966 [8], is a prerequisite for the exercise and normal realization of many other
fundamental rights and freedoms. Accordingly, the process of reproducing the right to freedom of expression
in the tests of the constitutions of all democratic states is natural.

As rightly noted in the literature, “representative democracy as we know it today is largely the result
of free expression” [10, p. 25]. In general, the importance and significance of the existence of this freedom in
a modern state governed by the rule of law and civil society is emphasized by almost all researchers of this
issue. At the same time, in most literary sources, special emphasis has recently been placed on the freedom of
expression of political views, because it is precisely through the ability to freely express oneself, criticize the
authorities, hold certain political views and freely promote them that each of us has the opportunity to influence
the democratic institutions of our state in a positive sense of the word and to be an active participant in political
processes. Therefore, we support the position of those scholars who argue that freedom of political expression
should also be included in the category of the so-called “unchanging core of human rights” along with the right
to life, the prohibition of torture and inhuman or degrading treatment, the right to a fair trial, and the right not
to be subjected to enforced disappearance.

Freedom of expression as a subjective legal right is the ability of a person, enshrined in legal norms and
ensured by the state, to freely express views, collect, search, receive, record, store, disseminate, transmit and
use information and ideas orally, in writing or in any other form and in any manner, except in cases determined
by law. Freedom of expression as a subjective legal right enshrined in domestic and international law includes
the following elements (possibilities) of this subjective right: to adhere to one’s views; to express views freely
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RESTRICTION OF FREEDOM OF EXPRESSION OF POLITICAL VIEWS IN MARTIAL LAW

(this right includes the following freedoms: to collect, search, receive, record, store, disseminate, transmit, use
information and ideas — except in cases determined by law).

An important place in the structure of human consciousness is occupied by such an essential component
as opinions, which form the basis of the fundamental human right of freedom of expression. A person’s views
and other components of his or her consciousness — thoughts, beliefs, ideas, faith, etc. — interact with each other.
Freedom of expression can be classified into the following types: 1) depending on the forms of consciousness —
freedom of expression of religious, legal, political and other views; 2) depending on the content of views —
freedom of expression of assumptions and freedom of expression of opinions; 3) depending on the forms of
external expression — freedom of expression in various forms: verbal (oral, written, printed), non-verbal and
combined (combination of verbal and non-verbal); 4) depending on how correctly a person's views reflect
objective reality — freedom of expression of true views and freedom of expression of false views.

The right to freedom of expression clearly belongs to the category of natural human rights, which are
inalienable and inalienable, and therefore cannot be deprived of it in a democratic state. Freedom of expression
as a natural human right is the ability of a person to express internally and externally in any form an attitude
of a probabilistic nature to any present, past, future phenomena, processes, events, facts of reality or to give an
assessment of them.

The exercise of this right through the pluralism of opinions and views allows us to find the best solution
to the most complex socio-political and legal problems that arise in the process of building democratic
institutions in modern states. Freedom of expression is one of the fundamental provisions of a democratic
society and one of the main conditions for its development and self-realization of each individual. Freedom
of expression, according to the constitutions of many countries of the world, is recognized as one of the most
valuable rights, according to which everyone can freely speak, write, read, and be responsible only for the
abuse of this freedom [3, p. 253].

Investigating the concept of freedom of expression of political views in the interaction of socio-political
and administrative-legal dimensions, according to M. Blikhar, such interaction allows bringing society as an
association of people closer to the State as an organization of political power of society, thereby contributing
to the consolidation of a positive image of the State in the legal consciousness of the vast majority of citizens.
According to the scientist, the concept of freedom of expression of political views has a three-part structure:
1) direct exercise by a person of his or her right to freedom of expression of political views; 2) activities of
authorized bodies and officials to ensure the exercise of the right to freedom of expression of political views by
people; 3) processes of interaction between a person and authorized bodies with the aim of conducting a dialogue
to achieve positive changes in certain political processes or phenomena. The first part of this structure involves
the activity of the person himself or herself, taking certain actions to solve existing problems (participation
in the political life of the state, in elections, rallies). This is, first of all, a human right, not an obligation; no
one can force a person to take certain actions to express their political views. The second part of the structure
is the professional activity of persons and bodies established to ensure the effective realization of this right.
Their professional activities should promote the observance of the human right to express one’s political
views, monitor violations of this right and facilitate its fastest possible restoration. The third part is a dialog
between the individual and the state (through representatives authorized by law). Through the expression of
their political views, people show the state their attitude to the political processes taking place, demonstrate
their acceptance or rejection. Rule of law democracies listen to people, taking their opinions into account when
making certain political decisions. Undemocratic regimes suppress any manifestations of political activity of
citizens in order to prevent their influence on political processes [1, p. 226].

Thanks to the right to freedom of political expression, modern democratic states, through pluralism,
find the most optimal solutions to the socio-political and legal challenges that arise in the course of their
functioning. In other words, freedom of expression is one of the fundamental provisions of a democratic
society and one of the main conditions for its development and self-realization of each individual.

At the same time, despite this importance and the role of this freedom for the development of democracy,
there are still certain restrictions on its implementation in cases clearly defined by law. In fact, this means that
this freedom is not absolute. Such restrictions are enshrined in the European Convention of 1950 [5], and a
number of other international legal acts, as well as in the norms of national legislation.

Ehrlich’s Journal. 2023. Volume 7. 7



Zoryana Baitalyuk

The problem of establishing the limits of freedom of expression is particularly relevant, since such
freedom is the basis for the existence of democratic institutions and the rule of law, civil society and the
realization of most human rights.

In the legal literature, restriction of human rights and freedoms is generally understood as a regime of
temporary or specific individual suspension or narrowing of the scope of rights and freedoms defined and
guaranteed by law in the interests of ensuring the rights of others, as well as ensuring national security and
defense of the state [11].

Undoubtedly, an absolute prohibition to express oneself is more harmful than the actual expression.
Consequently, such restrictions are difficult to justify in various circumstances. Statements can often cause
harm to both the individual and society as a whole. And if restrictions on freedom of expression are already
established, such restrictions should be imposed as an exception and solely to protect the rights of an individual,
which will fall into one of the following categories: slander and libel; incitement to riot; incitement to violence;
interference with privacy.

Given the above, it can be concluded that such measures are in some cases compulsory, which, as an
exception, are used by the state to protect public order or the rights and freedoms of individuals. The purpose
of such restrictions must be proportionate to the means of achieving it. The purpose serves a certain interest
defended by a democratic state, namely the protection of national security, territorial integrity, public order,
prevention of disorder and crime, protection of reputation or rights of others, protection of health, morals,
prevention of disclosure of confidential information and maintaining the authority and impartiality of justice
[7, p. 186].

Criteria for limiting the right to freedom of expression should be established exclusively in law. Legality
is the adherence to law by state bodies and its citizens, or strict and unswerving adherence to law by state
bodies and officials in the process of applying law. The actions and measures of the state are recognized as
legitimate if they do not contradict the requirements of accessibility, predictability and are carried out for
legitimate purposes. The law must be sufficiently accessible, and a citizen must be able to obtain relevant
information about the legal provisions that apply to him or her. In addition, the relevant rule must be clearly
formulated so that individuals can harmonize their behavior with it. The phrase “in accordance with the law”
not only requires compliance with national law, but also refers to the quality of such law. National law must be
specific and define with sufficient clarity the limits and manner of exercise of the relevant right granted to the
authorities to provide citizens with the minimum level of protection to which they are entitled under the rule of
law in a democratic society. National legislation should be interpreted and applied in accordance with the case
law and principles of the ECHR, and when a conflict is found, European law should prevail.

The analysis of international law and national legislation leads to the conclusion that such restrictions
apply to six cases: 1) when it comes to protecting the interests of national security, territorial integrity or public
safety; 2) when preventing riots or crimes; 3) when it comes to ensuring health or morality; 4) when protecting
the reputation or rights of others; 5) when preventing the disclosure of confidential information; 6) when
maintaining the authority and impartiality of the court (part 2 of Article 10 of the European Convention, part 3
of Article 34 of the Constitution of Ukraine [6]).

It should be noted that the category “restriction of human rights” is not identical to the category “violation
of human rights”. A “restriction regime”, unlike a violation, can be both legal and unlawful, while a “violation
regime” is always unlawful and, as a result, entails liability. Considering the social value of human rights and
freedoms and their significance in terms of compliance for society, most of them fall under criminal legal
protection.

In general, the above cases of restrictions on freedom of expression, which, in our opinion, are quite
extensive, do not usually cause sharp criticism either among scholars or ordinary citizens when they occur
during martial law (which falls under the first point). It is believed that in times of war, it is not the right time to
address certain political issues that could create internal threats to confrontation in society and the state, which
would therefore distract from solving more important problems of defense of the state, territorial integrity
and independence of the state. After all, internal conflicts within a country always serve to benefit the enemy.
Therefore, conscious citizens perceive this normally and adequately, realizing that during a war, the population
needs to mobilize and unite to properly repel an external enemy. At the same time, such restrictions can only be
imposed if a number of requirements are met, which are quite clearly set out in international legal acts. They
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are most fully reflected in the European Convention of 1950, and since Ukraine is a party to it, these provisions
are binding on our country. According to part 2 of Article 10 of the Convention, such restrictions must: first,
be provided for and clearly defined in the law, which must meet the criteria of clarity, predictability, be made
public and, accordingly, available to citizens for review; second, be introduced only for the achievement of a
legitimate aim, as defined in part 2 of Article 34 of the Convention (as discussed above), no other purpose is
allowed; thirdly, they must be necessary in a democratic society, i.e., there must be, firstly, an urgent social
need for their introduction (the context, public interest, status of the person and his/her influence, etc. are
assessed); secondly, the restriction must be proportionate to the legitimate aim (it is necessary to find an
appropriate balance between the right to protect which the restriction is aimed at and the right to freedom of
expression); and thirdly, the reasons for imposing restrictions must be appropriate and sufficient [2, p. 10].

In the legal literature, such criteria for restricting freedom of political opinion are called the “three-step
test”. In particular, when determining the legality of restrictions, the ECtHR in its judgments examines their
compliance with each criterion, if they do not meet at least one, the restrictions are considered to violate Article
10 of the European Convention of 1950. As the Court has repeatedly noted, referring to Article 10: “This
freedom is subject to exceptions, which, although they must be interpreted as restrictions, must be established
with a high degree of conviction” [12].

In general, it should also be noted that ensuring a balance between the right to freedom of expression,
especially when it comes to martial law, and the protection of national interests, territorial integrity and public
security is a rather difficult issue and task even for the most progressive states. On the one hand, the existence
of such a factor as military aggression undoubtedly makes it easier to justify the need for such restrictions, but
on the other hand, it is still not enough.

Therefore, based on the above, one can conclude that freedom of expression of political views is, firstly,
the cornerstone of democracy in the modern world, an indicator of the civilized development of the state and
civil society, secondly, it is universally recognized and perceived as a norm of life for modern citizens, thirdly,
although it carries an inherent and inalienable character due to its classification as natural rights and freedoms,
it does not possess an absolute nature — under certain clearly defined cases outlined in the law, its restriction
is possible.
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AHomaujis. Y cTaTTi 34INCHINETLCA NPaBOBUI aHani3 PUANYHUX NO3ULIA YYEHUX Y ranysi KOHCTUTYLINHOrO
npaea LWoAo 0avyeHHs Ta TpakTyBaHHS HUMK NPobremMaTukm iHCTUTYTY OKpeMOoi AyMKu cyaai KoHCTuTyuiiHoro
Cyny Ykpainu.

3a3Ha4veHo, WO Yy HauioHanbHI NpaBoBi CUCTEMI IHCTUTYT OKPEMOI OYMKU CyaAi KOHCTUTYLIMHOI CTU-
Uil € 'PYHTOBHUM iHCTPYMEHTOM 3abesneyeHHst BHYTPILWHbOT HE3anexXHOCTi KoxHoro cyaai KoHcTutyuinHoro
Cyay YkpaiHu. HaronowyeTbcs, WO MOXNMBICTb CyaAi CamoCTiiHO, ny6riyHO BMCROBMIOBATU CBOK He3rody
3 BinbLWicTto, HaBITb Y pasi IMOBIPHOIO HEraTMBHOIO BMNMBY Ha cebe, A03BONSE CyaAi opraHy KOHCTUTYLINHOI
tocTuLii ineHTndikyBatn cebe sk He3anexHoro cyb’ekra.

3BepTaeTbecsa yBara, Wo okpema aymka cyndi KoHctutyuinHoro Cyagy YkpaiHu Cnpusie HayKoBill OUCKY-
Cil, BKa3ye Ha OKpeMi Hegoniky PileHHs, CMOHYKae 40 BTPYYaHHA Ta geTanisauii nMTaHHSA | MoXe cryryBaTtu
MOZENM0 ANg BUNpaBneHHs NoMunok y MmanbytHsomy. Okpema aymka cyafi opraHy KOHCTUTYLIAHOT tocTuUuil
€ BigoOpaXKeHHsIM NpaBOBOi MNO3KLii cyaai y NeBHi KOHKPETHIN cnpaBsi Ta He € CaMOCTIHUM akToM KoHcTuty-
yinHoro Cyny YkpaiHu i He BUCTYNae S)kepernomM KOHCTUTYLIHOIO npaea.

HaronolueHo, Lo HasiBHI MeBHiI PO30KHOCTI y MOrnsgax yYeHux Ta NpakTUKiB  Loao 6adyeHHst okpeMoi
aymkm cyani KoHctutyuinHoro Cyay YkpaiHu Sk rapaHTil He3anexxHocTi cyaai, a ToMy BignoBigHO Y CyYacHUX
npaBoBUX pearnisix € noTpeba y noganbLUMX HAayKOBUX OOCIIXEHHS LbOro acnekTy.

ABTOp 0OXOOUTb BUCHOBKY, LLIO B MiTepaTypi BUOKPEMITIOKOTb AeKinbKa niaxoais 40 OOCMILKEHHSA NPaBoBOi
npupoau okpemoi aymkn cyaai KoHctutyuinHoro Cyay YkpaiHu, a came sik: hopma BUCIOBIEHHS HE3roau, sk
npaBo Cyadi Ha 3anepeYveHHst LWoAo 3MiCTY NPUIHATOrO pileHHsA KoHctuTyuinHoro Cyay YKpaiHu Yn okpemux
MONOXeHb; SK eNeMEHT Cy4OBOrO PilleHHs, KU He Mae 0OOB’SI3KOBOI LPUANYHOI CUK Ta He nepenbdayae
HaCTaHHS FOPUONYHUX HacMigKiB; SK rapaHTis He3anexHocTi cyani KoHctutyuinHoro Cyay YkpaiHu; sik Baro-
MWW CKNagHMK PO3BUTKY KOHCTUTYLIINHO-NPaBOBOI AOKTPMHU Ta [KEePErno HayKOBOrO Mi3HaHHS.

Knroyosi criosa: okpema gymka cyapi, KoHctutyuiihun Cya YKpaiHu, KOHCTUTYLINHa tCTuLiS, CyaoBe
pilLeHHs, pilleHHs KoHcTuTyuinHoro Cyay YkpaiHu, BUKOHaHHS piweHb KoHcTuTyuinHoro Cyay Ykpainu, Hesa-
NEXHICTb CyaaiB, KOHCTUTYLINHE NPOBaaXeHHs, cBoboada cnoBa, NpaBoBa JOKTPUHA.
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Abstract. The article provides an analysis of the legal positions of scholars in the field of constitutional
law regarding their vision and interpretation of the issue of the institution of a separate opinion of a judge
of the Constitutional Court of Ukraine.
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It is noted that in the national legal system, the institution of a separate opinion of a judge of constitutional
justice is a thorough tool for ensuring the internal independence of each judge of the Constitutional Court
of Ukraine. It is emphasized that the ability of a judge to independently and publicly express his disagreement
with the majority, even with a possible negative influence on himself, allows a judge of a body of constitutional
justice to identify himself as an independent subject.

Attention is drawn to the fact that the dissenting opinion of the judge of the Constitutional Court of Ukraine
contributes to the scientific discussion, points out certain shortcomings of the decision, prompts intervention
and detailing of the issue and can serve as a model for correcting errors in the future. A separate opinion
of a judge of a body of constitutional justice is a reflection of the judge’s legal position in a specific case and is
not an independent act of the Constitutional Court of Ukraine and does not act as a source of constitutional law.

It is emphasized that there are certain disagreements in the views of scientists and practitioners regarding
the vision of a separate opinion of a judge of the Constitutional Court of Ukraine as a guarantee of a judge’s
independence, and therefore, in modern legal realities, there is a need for further scientific research into this aspect.

The author comes to the conclusion that several approaches to the study of the legal nature of the separate
opinion of a judge of the Constitutional Court of Ukraine are distinguished in the literature, namely, as:
the form of expressing disagreement, as the judge’s right to object to the content of the adopted decision
of the Constitutional Court of Ukraine or individual provisions; as an element of a court decision that does
not have binding legal force and does not provide for the onset of legal consequences; as a guarantee
of the independence of the judge of the Constitutional Court of Ukraine; as a significant component
of the development of constitutional and legal doctrine and a source of scientific knowledge.

Key words: separate opinion of the judge, Constitutional Court of Ukraine, constitutional justice, court
decision, decision of the Constitutional Court of Ukraine, execution of decisions of the Constitutional Court
of Ukraine, independence of judges, constitutional proceedings, freedom of speech, legal doctrine.

[HCTUTYT OKpEMOi JAYMKH CY[Ii KOHCTHTYLIHHOT IOCTULIT SIK B YKpaiHi, Tak i B 1HIIMX KpaiHax CBITY
€ BXJIMBUM MMOKa3HUKOM JEMOKpaTu3alii KOHCTUTYIIHHOT FOCTUIT B KpaiHi, O CBIAYUTH MPO CIPABKHIO
HE3aJISKHICTh cy1iB. KoHKpeTHa TyMKa Cy/iii cTae BiioOpakeHHsIM CBOOOIU Y CY/IOBUX pillICHHSX. Sk 3a3Ha-
yae C. llleBuyk, «oKpeMa TyMKa Cy/[i... € BAXJIMBUM IHCTPYMEHTOM JIiajoTy MpO HarajibHi MUTaHHS Yy 1EMO-
KpaTU4HOMY CyCHiIbCTBI» [1]. MOXIUBICTD CyAJli caMOCTIHHO, MyOJIiYHO BHCJIOBIIOBATH CBOIO HE3TOIY
3 OUIBIIIICTIO, HABITh y Pa3l HIMOBIPHOI'O HEraTUBHOIO BILIMBY Ha ce0Oe, J03BOJISIE Cy/Il 1IeHTU(IKYBaTH cebe
SIK HE3aJIS)KHOTO Cy0’€KTa Ta MpeCTaBHUKA Cy0BOI BiIaau. PI3HOMAHITTS! MOMJISIIIB Cepesl CYAJIiB € HOPMOIO
B KOJIETi1aJIbHOMY MTPUHHSTTI pillIeHb, 10 OCOOIMBO aKTyajJbHO y Cy4YacCHOMY CBITi, ¢ BU3HAHHS Pi3HUX TOUOK
30py crpusi€ OUIbII DIMOOKOMY PO3YMIHHIO MPABOBUX MUTaHb. BiMOBIIHO, MOCHIHKEHHS POJIi IHCTUTYTY
okpemoi gymku cygai Koncruryniitnoro Cyny Yipainu (nani — KCY) € HaransHuM 1 TakuM, 10 BUTpeOyBaHe
4acoM Ta MOAISIMUA ChbOTOCHHSI.

[MuTanns iHCTUTYTY OKpeMoi aymMkH cynai Koncturyuiitnoro Cyny Ykpainu nepeOyBae y cTaHi €BOJIO-
1ii Ta TPYHTOBHOTO HAyKOBOT'O HOCHiKeHHs. OCTaHHIMH POKaMH y BITUM3HSHIN IOPUAMYHIA Haylll AESKAM
acrekTam npoOJIeMaTHKH THCTUTYTY OKPEMOi JTyMKH Cy/JIi MPUALISUIM YBary y CBOIX HayKOBHX ITpallsiX 1 BUCHI,
i Oe3nocepeHbo Iitoui abo y Bigcrarui cynai Koncruryuiitnoro Cyny Ykpainu, a came: O. Bopucnasceka,
O. Bousuuikos, B. T'opomosenko, A. Kymn’sHcbka, 1. JleBannosceka, B. Jlemak, JI. Jlunak, O. Hamscenko,
T. [Togopoxua, M. Capuun, [. Canarypceeka, I. Ciinenxo, T. Cininbko, O. Cosrupsi, M. Crionapuk, I1. Crertok,
M. Tecnenko, €. Tkauenxko, T. Xmapyk, [. Xpucrosa, I. [lleBuyk., C. HleBuyk Ta inmii. [Tonpu HasBHI HayKOBi
HaIpaIlfOBaHHs, PABOBUI aHaJI3 MUTaHHS OKpeMoi aymku cyii Korcruryuiinoro Cyny Ykpainu norpedye
OUIBII JICTAIBHOTO, CUCTEMAaTHYHOTO Ta KOMILJICKCHOTO PO3IJIS/LY.

MeTor0 HayKOBOTO JIOCIIJKEHHsI € KOMIUIEKCHUI aHai3 IPaBoOBOi MPUPOIH OKpeMOi TyMKu cyai Kon-
crutyuiitnoro Cyny YkpaiHu y cyd4acHHX MPaBOBUX Peaisix.

YMiHHS cyaJli 0OIpyHTOBaHO BHCJIOBIIOBATH CBOIO MO3MIIIO TEPE]] CYCHUILCTBOM € KIFOYOBUM aCTICK-
TOM HOTO BHYTPIIIHBOT He3anexHocTi. Cy/is, SKUii Ma€e BJIacHY JAYMKY ILOJO IpaBa i 3aKOHY, BUSIBIISIE CBOIO
TOTOBHICTh MPUIMATH BiJIIIOBIAJbHICTh 32 CBOI pillieHHs Ta Jii. 3rijiHo 3 nmyHKToM 24 Jlonosini €Bporeii-
ChKOT KoMicii «3a JeMoKpaTiio yepes npaBoy» (Benemiiicbka komicis) «I1log1o okpeMux g1yMOK y KOHCTHTYIIIH-
HUX CyAax» 3a3Ha4a€ThCs, 0 «OKPEMI AYMKH € BUPaKEHHSIM CBOOO/IM CJI0BA Ta HE3aJIeKHOCTI CyIIl BijJ Horo
4H 11 KoJier-cyaiB... OKpeMi JyMKH TapaHTYIOTh 0COOUCTY HEIOTOPKAHHICTD 1 TIHICTD THX, XTO 3aJIUIIAETHCS
B MCHILIOCTI, 1 JIO3BOJISIIOTH CY[UISIM YXBaJFOBaTU PIllICHHsI, KEPYIOUHCh CBOEK COBICTIO, a HE BIAMOBIAHO JI0
JYMKH OUTBIIOCTI» [2].
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3rigHo 3 monoxeHHaMH cT. 93 3akony Yipaian «IIpo Korcrurynitauit Cyn Yrpainu» [3] Ta § 74 Perna-
menTy Koncrurymitinoro Cyny Yikpaiau [4] «Cymas, sikuii miamnucas pileHHsl, BACHOBOK, yXBaJIy ITPO BiJIMOBY
Y BIIKPUTTI KOHCTHUTYIIITHOTO MPOBA/DKEHHS y CIpaBi abo MpO 3aKpUTTS KOHCTUTYIIIIHOTO MPOBA/KEHHS,
MOXE BUKJIACTH OKpeMy IyMKy... Cynis BUKJIagae OKpeMy IyMKy B IMCbMOBIH (OpMi, 110 10JA€THCS A0 Bi-
noBiHOTO akTa Cymy Ta 6e3 3BOJIiKaHHS ONIPHITIOIHIOETHCS Ha odiriiitHoMy BeOcaiiTi Cymy».

Ha nymKy mpoBigHHX HayKOBLIB i IpakTUKiB: «OKpeMa JyMKa € THM MapKepOoM, SIKHI BU3HAYAE TTOAATIBLITY
HayKOBO-IIPAaKTUUHY JUCKYCit0, POPMY€E AUCKYPC CYCHITBHO-TIOIITUYHOTO IaJIOTy 3 BXKIIMBUX KOHCTUTYLIIHHUX
MTUTaHb, SIKKI Bi0YBa€THCS HA PI3HUX PIBHAX 1 MK pi3HUME rpymnamu: cynasamu Koncrurytiitaoro Cymy Ykpa-
{HU Ta CyaiB 3arajbHOI IOPUCIUKIII, 3aKOHOAABISIMHU, YPSIIOBUMH IOPUCTAMU Ta BCi€l0 HEOAIy KO0 rpomMai-
CBKICTIO. AJKE OCOOIMBICTIO KOHCTUTYIIIHOT IOCTHIIIT 3aBK/IH € Te, 0 TOJIOBHUM Y IILOMY JTUCKYpPCi € HapoJ
SIK HOC1i ycTaHOBYO{ Biau. | B paMKkax Takoro Aiajory 3Ha4eHHs OKPeMoi JyMKH € 0coOmmBum» [5, ¢. 54-55 1.
Cynns Koncrurymiitaoro Cymny Yipainu B. ['oponoBeHko 3a3Hauae, 1o «0Kpema JyMKa € pe3yibTaToM TBOPUOTO
ocmucienus cynaeto Koneruryuiiinoro Cyny Ykpainu npeaMera KOHCTUTYLIHHOTO MPOBaIKEeHHs, 10 Gopmy-
€THCSI HA TPABOBUX Ta CBITONISIIHUX MONISAAX CYNMl 3 ypaxyBaHHSIM JI€MOKpPAaTU3My KOHCTHTYLIHHOIO ImpoBa-
JUKEHHS Ta TapaHTii BHYTPIIIHBOI He3anexkHocTi cymui Korerurymilinoro Cyny Ykpaiam» [6, c. 17].

VY HayKkoBiil IOpuANYHIH JiTeparypi MO)KHa BUOKPEMHUTH TakKi MiIXOIX JI0 TTPABOBOI MPHUPOIN OKPEMOT
nymku cyani Korcruryniitnoro Cyny Ykpainu. Tak, y «Opunndriii eHIUKIONEAi» 3a3Ha4eHo, 110 «OKpeMa
IyMKa Cy/IJli — IporiecyabHa (hopMa BUKIIay HE3rOIH OTHOTO i3 CY/IIB 3 PIllIEHHSIM Cy/Ty 3arajmom» [7, c. 251].
Ha nymxy . Crigenxko, «okpema aymKa Cyaji € popMOI0 BU3HAYSHHS BIIACHOI MO3MIIIT CY//Il B pa3i HE3roan
3 IPUAHATHM (HaJaHWM) pilIeHHSM (BUCHOBKOM) 200 BHKIJIAJICHHSIM OOCTaBWH, IO JOMOBHIOIOTh MOTHBO-
BaHy YaCTHHY PIillIeHHs (BUCHOBKY )» [8, ¢. 169]. Takoro » BHCHOBKY JIOXOATH 1 iHII BYeHi, a came [1. Jlmmak
[9, c. 134] ta 1. IlleBuyk [10, c. 162]. Takoxk cepen iIHO3eMHUX HAyKOBIIIB XOY€MO BHOKPEMHTH MipKyBaHHS
O. XonMmca, KW 3aNPOTIOHYBaB y HAWOIIBII MUPOKOMY CEHCI BU3HAUUTH OKPEMY TYMKY CyAJi K «odi-
LIHHO BUpPaXEHY CYIJCI0 TYMKY, III0 He 30iraeThCs 3 TMO3HIIEI0 OUTBIIOCTI 100 BUCHOBKIB pillleHHS a00
ix oOrpynTyBanHs» [11, c. 3]. OTxe, Ak 6aunMo, 3HAYHA YACTHHA BUYCHUX-KOHCTHUTYIIIOHANICTIB PO3TIISAIAE
OKpeMy IyMKY Cy[Ji OpraHy KOHCTHUTYLiHHOI IOCTHLI] K (JOPMY BHCIOBJICHHS HE3TOIHM, SIK IIPAaBO CYIIl Ha
3anepeyueHHs o0 3MicTy npuiiHsaToro pimenHs Koncruryniiinoro Cyny YkpaiHu 9M OKPEMHX ITOJI0KEHb.

[HIMIA T, 0 TPAIUIAEThCS B FOPUINYHIN JiTepaTypi, — I1e po3mIsia OKpeMoi ayMku cynai Koxcru-
tyniiiHoro Cyny YkpaiHu sIK €JIeMEHTY CYJOBOTO PillIeHHs, SIKUH He Mae 000B’SI3KOBOI IOPUIANYHOI CHIIH Ta HE
nependayae HaCTaHHS IOPUIUMYHMX HACHiAKIB. Tak, 30Kkpema, JesKi HayKOBLI HAaroJOLIyIOTb, 10 «OKpeMa JTyMKa
He € onqHooco0oBUM akTtoM KoncrutyniiiHoro Cymy YkpaiHH, OCKUIBKM BOH2 BUHOCHTBCS CyIZCIO Bif Biac-
HOTO iMEeHi, BUCTYTIa€ OTO 0COOMCTOIO TTO3UIII€I0 Y CIIPaBi Ta He IOPOKYE IOPHINIHUX HACTIIKIBY [12, c. 97];
«okpema rymka cyani KoncrurytiitHoro Cymy Ykpainu He Mae 000B’SI3KOBOTO 3Ha49€HHSI 1 BIATIOBITHO HE ITOPO-
JUKY€E FOPUIMIHUX HACIIKIB Ta HE MOYKE PO3TIISIaTHCS SIK JuKepeso mpasay [ 13, c. 144]. A. Kyn’sHcbKa y cBOEMY
JICepTaIlitHOMY JIOCHTiHKEHH] BU3HAYa€ OCOOHBY AYMKY Cy/IJIi KOHCTUTYIIIIHOT FOCTHIIIT SIK «(PaKyI6TaTHBHUMA,
CTPYKTYpPHO-(DYHKI[IOHAJIBHUH €JIeMEHT CyIOBOTO PILLIEHHS, 10 BBEACHUN y TEKCT PIllIEHHS a00 JONAETHCS 10
HBOT'O Yy BUIVIAJI OKPEMOI'0 JOKYMEHTa, KU HEe Mae 000B’SI3KOBOI FOPHIMYHOI CHIIU, IPOTE iCHY€E B HEPO3PUB-
HOMY JIOTIYHOMY, CEMaHTUYHOMY 1 CTPYKTYPHOMY 3B’SI3KY 3 OCHOBHUM CYJOBHM PILLICHHSM, 1110 BU3HAYAE HOro
3MICT 1 KOHTEKCT Ta BiIPI3HAETHCS IHANBITYAIbHOIO apTYMEHTAITIE€0, eMOIIIHHICTIO, 00pa3HICTIO 1 OI[IHEHICTIO»
[14, c. 197]. ToOTO i3 BUIIEBUKIIAICHUX MipKyBaHb HayKOBIIIB MOJKHA JIITH BUCHOBKY, III0 OKpEMa AyMKa CYIIi
KoncturyniitHoro Cyny Ykpainu € BioOpakeHHsIM ITPaBOBOI TO3HUIIIT CY/Ii y TIeBHi KOHKPETHIN CTIpaBi Ta He
€ camocriitanM akroM KoHctutymiitHoro Cyny YipaiHu i He BUCTYTIAE JKEPEIOM KOHCTUTYIIHOTO TIpaBa.

Crig 3BepHYTH yBary i Ha IIie OJIMH MiIXiJ A0 MPaBOBOI MPUPOAN OKpeMoi TyMku cyani KorctuTyiii-
Horo Cyny YkpaiHu, a caMme sIK yMOBH, rapanTii He3anexHocTi. O. Hamsicenko 3ayBaxye, 10 «IIpaBo Cyani
Koncrutyniitnoro Cyny YkpaiHu Ha OKpeMy JyMKY € OJIHI€I0 3 HACYTTEBINNX TapaHTiil HOro He3aIeKHOCTI,
SIK 30BHINTHBOI — Bi/I 3aKOHO/IaBUO] Ta BUKOHABYOI BIIaIH, TaK i BHYTpimmHBO» [15, c. 187]. B. T'oponoBenko
BIJICTOIO€ AYMKY IIPO T€, 110 «IIPaBO CyIJli BUKJIACTH CBOIO OKPEMY JYMKY ... HIJIKPECIIOE IEMOKPATH3M KOH-
CTUTYIIIHHOTO TIPOBQ/DKEHHS Ta TapaHTil BHYTPIMIHBOI He3anexxHocTi cymni Korcrurtyniiitnoro Cymy Yipa-
fHm» [6, c. 16]. HatomicTs 1. JleBaHmOBChKa, TPYHTOBHO MPOAHATI3YBaBIIH ITEPEBArd Ta HEJOJIKH OKpeMOi
OYMKH CyAJi sIK rapaHTii He3aJIe)KHOCTI (BHOKPEMUBILIHN Cepell IepeBar 3axMuCT BiJl TUCKY KOJIET, 3aXUCT BiJ
TIOJIITUYIHOTO THUCKY, «IHTEIEKTyallbHY HIJTICHICTE» Ta 0COOUCTY HEJOTOPKAHHICTb, & Cepel HEAOMIKIB — MOpy-
meHHs QyHIaMEeHTaJIbHOI TapaHTii He3aJIeKHOCTI CY/JIiB — TAEMHUIII Hapaa4doi KIMHATH, MOXKJIMBICTh THCKY
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MOJITUYHUX CHUJI, TpoMaackkocTi Ta 3MI Ha opraHu KOHCTUTYLIHHOTO KOHTPOJIIO, IEPETBOPEHHS HA MEXaHi3M
JUIsl 3aJI0BOJICHHS BIACHUX aMOillii WiIeHIB OpraHny KOHCTUTYLIHHOTO KOHTPOIIO), y3arajlbHIOE, 10 «B YKpa-
THCHKUX TONITHKO-TIPABOBHUX peajlisgx HE BapTO po3mIiaaTé okpeMy mymKy cynani KCY sk rapanTiio Hesa-
nexHocTi. Ha choromHi 1 rapanTis Hece y co0i CyTTEBI 3arpo3u sl iHCTUTYIIIHHOI HE3aJIeKHOCTI OpraHy,
aJKe 3a JIOTMIOMOT00 Hel 3IIHCHIOEThCs Oe3mocepeiHii TUCK Ha 11 wieHiBy» [16, ¢. 100]. OueBuaHO, 10 HasIBHI
TIeBHI PO301KHOCTI y MOTTISIIaX YIYSHUX Ta MPAKTUKIB 11010 OadeHHSI OKpeMOi TyMKH cyaai KOHCTUTYIIITHOTO
Cyny YkpaiHu sK rapaHTii He3aJIe)KHOCTI Cy/IJli, a TOMY BiATIOBIHO JIOMIIEHO 3/1MCHIOBATH MTOIANTBIIT HAYKOBi
JOCHIJKEHHS SIK HAa TEOPETUYHOMY PiBHI, TaK 1 BAOCKOHAIIOBATH HA HOPMAaTHBHOMY DiBHI.

JIOTTBHO TaKOXK 3BEPHYTH yBary Ha MipKyBaHHS BUYCHUX-KOHCTHTYIIIOHATICTIB 3 TPUBOAY TOTO, IO
okpema nymka cyani Koncruryuiitnoro Cyny Ykpainu Mae TakoxX i JOKTpUHAIbHE 3Ha4eHHs. Takol HayKoBO1
MO3UIIIT JOTPUMYIOThCSI, 30kpeMa, . Xpuctosa [12, c. 99], . llleBuyk [10, c. 162], T. Cninbko, €. TkaueHKO
[17, c. 58], B. T'opomosenxko [6, c. 13], A Kym’suaceka [14, ¢. 192]. Mu TakoX MATPUMYEMO TaKHHA ITiIXimd,
OCKIJIBKY 3 METOIO HAJICXKHOI apryMeHTauii ocoouctoi nymku cynns Koncruryuiiinoro Cyny Ykpainu Hepiako
MOCHJIAE€THCS Ha BUCHOBKH MPaBOBOT JJOKTPHHU. 3ayBakumo, mo Koncruryniiauii Cyn Ykpainu B OKpeMHX
CBOIX pimeHHIX OQiliifHO BUKOPHCTOBYE MOJIIOKEHHS Ta BUCHOBKH HAYKOBUX JOCIIKEHh YICHUX-KOHCTUTY-
LiOHAMICTIB. Y TakOMy BHUIAAKY JOKTPUHAIBHI i7iel Ta MigX0An BUCTYNAIOTh MipOIO PAaBOMipHOI MOBEIIHKU
Ta OTPUMYIOTh MIATPUMKY 3 00Ky nepxaBu. OTOX, okpema aymka cyaui Koncruryniiinoro Cyny Ykpainu
€ pe3yabTaTOM HAyKOBUX OOTPYHTYBaHb, [KEPEIIOM HAyKOBOTO MTi3HAHHS, OCKIIBKH € BiTOOpakeHHSIM 0COOH-
cTo1 mo3uwii cyai, sika moOyJoBaHa Ha IPABOBOMY aHaji31 MOHATIHHO-KaTeropiaabHOro anapary.

XoueMo TaKOXX 3BEPHYTH yBary i Ha Te, 1[0 B KOHTEKCTI BUKOHAHHSI PillleHb Ta BUCHOBKIB KoHCTHTY-
uifinoro Cyny YKpaiHu BaXXJIMBUM € HE JIMIIE MUTAHHS 1010 NPOLEAYPH BUKOHAHHS, @ TAKOXK HAJIS)KHE BUKO-
HaHHS BCIX €TariB MeXaHi3My KOHCTHTYLIHHOTO MPOBAKeHHS, Ie OKpeMa JyMKa Cy[/Ii TeX Biirpae Barome
3HaueHHsA. M. Criofapuk ITi 9ac OHOTO i3 HAYKOBUX CEMiHApiB 3BEpHYIA yBary, mo « OCTaHHIM 4acoM IpaK-
THUYHO KOXKHE pillleHHs 4 BUCHOBOK Koncruryuilinoro Cyny YkpaiHu npuiiMaroTbes y CynpoBOIi AEKIJIBKOX
OKpEMHX AYMOK, 10 MO>KHA BBKATH CUTHAJIOM, SIKMH CBIAYUTH MIPO iCHYBAaHHS MPOOJIEM HE JIUIIE B KOHCTUTY-
IHHOMY TIPaBOCYII, @ i Y 3aKOHO/IaBUMX Ta JIEP)KABOTBOPUMX Mporiecax 3araioM. .. Okpema JyMKa HeaOusK
BUIUIMBAE Ha SKICTh KojerianbHuX pimeHb Cymy, ajke caM (akT iX iCHyBaHHS 3MYIIy€ OUIBILICTh PETEIBHO
BUIMCYBATH apryMEHTAIlif0, BPaXOBYIOYM BCi acleKTH MpaBoBoi mpobnemu. Takox, Oymydd iHCTpPYMEHTOM
HaJIarOJDKEHHS Jiaory 3 Mpo¢eCiifHOI0 CIITBHOTOI, OpraHaMy Jep>KaBHOI BIaJAHM Ta 1 CYCIIJIBLCTBOM 3ara-
JIOM, OKpeMa JyMKa 3a0X04y€ 0 IOPUANYHOI JUCKYCil, BKa3yIOUl Ha MOYKJIMBI IIOMMJIKH 1 HEIOTIKH PillleHHS,
MOTEPEKYIOUH TIPO MOTEHIIHHI TPOOIeMH y MaiiOy THBOMY, SIKi MOXKYTh BUHUKHYTH SIK HACJIIJIOK IPUNAHSTTS
TaKoTO pimeHHs [ 18], TOOTO BHIAETHCS, MO OKpPEeMa TyMKa CYIIIi TaKOX € IMTOTEPEIHKECHHIM PO MOXKITHBICTh
icHyBaHHs Ipo0JieM y MallOyTHBOMY IIiJl 4ac BUKOHAHHS Takoro pimenHs Koncrutyniiitnoro Cyny Yipainu.

OTxe, y3araibHIOIOUN BUILEBUKIAZCHE, MOXXHA 3pOOMTH BHCHOBOK PO OCOOJNHBY MPHPOAY OKPEMOI
nymku cyaii Korcrutyiitnoro Cyny Yikpaian. B HaykoBi# ropuandHii iTepaTypi BHOKPEMITIOIOTh JIEKiTbKa
MiAXOMIB A0 JAOCIHIIKEHHS MpaBoBoi mpupoam okpemoi aymku cyaai Koncrutyniiinoro Cynmy VYkpainw,
30KpeMa, sIK: a) ¢opMa BUCIOBJICHHSI HE3TOJH, SK MPaBO CYIJl Ha 3allepeueHHs MI0A0 3MICTy MPUHHATOrO
pimmenns KoncrurymiitHoro Cymy YkpaiHu 4 OKpeMUX TOJIOKEHbB; 0) SK eIEMEHT CY/IOBOTO PIillIeHHS, SKHA He
Mae 000B’s13KOBOT IOPUANYHOT CHIIM Ta He Tependavae HacTaHHs IOPUINYHUX HACII/IKIB; B) SIK TapaHTis He3a-
nexxHocti cyani Koncruryniitnoro Cyny Ykpainu; r) sk BaroMui CKJIQJIHUK PO3BUTKY KOHCTUTYIIHO-IIPaBO-
BOI JOKTPHMHU Ta JKEPESI0 HAyKOBOT'O ITi3HAHHS.

Oxpema nymka cyaai Koncrutyniiinoro Cyny YkpaiHu € BUHSTKOBUM SIBUILIEM, 11O CIYTY€ YKPIIICHHIO
OOTpYHTOBAHOCTI PIIIEHHS Ta BUCTYIAE 3aCO00OM ONPHITIOAHEHHS CYAJEI0 OpraHy KOHCTHTYIIMHOI IOCTHINT
CBOT0 0a4yeHHs CTOCOBHO 3MICTy Ta IPEeJMEeTa CIIPaBU, a TAKOXK MPOLIECY PO3IISAY CIIPABU, HACHIJKAMHU SKOTO
€ HaJleXHe BUKOHaHHS pimeHHst Koncturyuiiinoro Cymy.
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AHomaujis. Y cTaTTi aHani3yloTbCs ysBNeHHs npo npasuno «Zuordnung» y npausx K. INlapeHua i P. Anekci
SIK BiANOBiAHO JONyYeHHs dakTy, ByKBanbHO: XXMTTEBOrO nNpoLiecy, 06cTaBuH cnpasu, 4o Tuny, To6To Oo Hece-
MaHTUYHOI HOPMM, | AOMYYEHHS HOBMX HOPM [0 BXEe CTaTynoBaHMX HOpM. MeTow JOCHioKEeHHSA CTano BU3Ha-
YeHHS ceHCy TepMiHa «Zuordnung» y topucnpyaeHuii ouiHok K. JlapeHua i Teopii pauioHanbHOro opuan4yHoro
anckypcey P. Anekci.

Po3rnsHyTO YOTUPKM NUTaHHS: NPO NEKCUMYHE 3Ha4YeHHs crioBa «Zuordnung» y HiMeLbKin MOBI i cnocobu
Noro nepekrnagy ykpaiHCbKOK MOBOIO, NMpo KoHuentu gonydeHHs y K. JlapeHua i y P. Anekci, a Takox npo
B3aEMO3B’A30K LMX KOHLEMTIB. Y MepLioMy BMNagKy KOHCTATYeTbCH, WO crnoBo «Zuordnung» Yy HiMeLbKii
MOBI € KaIbKOK NaTMHCBKOro crioBa «coordinatio», NnpnyomMy yKkpaiHCbKOK MOBOK MOr0 MOTEHLIAHO MOXHa
nepeknacTtu, 3anexHo Big KOHTEKCTY, KinbKoMa cnocobamu, 30Kpema, CrioBaMu «CrofyvYeHHs», «nignopsaaky-
BaHHSA», «KOOpAMHALIA», «MPUNOPSAKYBAHHAY | «AOMNYyYEHHS». 13 LMX BapiaHTIB, siki He y BCbOoMY 36iraloTbCs,
caMe CrioBO «[JOfMyYeHHsI» MOXe HaWKkpalle nepefaty TOW CEHC, KWW NepeBaXkHO BKNadalTb Y MOHATTS
«Zuordnung» i K. JlapeHu, i P. Anekci.

BuByeHHsi KoHUenTy gonyyeHHs y K. JlapeHua 4eMOHCTPYeE, WO aBTOp BMKOPUCTOBYE CNOBO «Zuordnung»
croyaTtky y TpbOX acrnekTax: y CTPyKTypi NpaBoBOi HOPMM SIK JONyYEeHHS (hakTUYHOro cknagy HopMu O npaso-
BOrO HAcNigKy HOPMU; B TeOPIT TMMIB SIK AONYYEHHS XXUTTEBOTO npouecy abo obcTaBmH cnpasu 4o TvMy i B pam-
Kax aHani3y Tak 3BaHOro KOHKPETHO-3aranbHOro NOHATTS, sIke TICHO NoB’sA3aHe 3 dhinocodieto Merens. MisHiwe
ponydeHHs y K. JlapeHua acouitoeTbCcs nepeBaxHO 3 Teopieto Tunis. Lle npnsBoanTe 40 TOro, Lo OONyYeHHS
Yy HbOTO € NepefycimM anbTepHATMBOI A0 CyOCYMLUIT | monsArae B KOOPAMHYHOYIA KOH'IOHKLT chakTy i Tvny, skui
PO3yMIiETBCS K HOPMaTUBHO-eMMipU4Ha hopma MUCIIEHHS.

Y pamkax aHanidy KoHUenTy AonyveHHs y P. Anekci BCTaHOBMNEHO, Wo crioBo «Zuordnung» (0ONyYeHHs )
Yy HbOMO Mae npsiMe BiAHOLUIEHHS, SK BMOHO YXe i3 BUBPaHOro HMM TepMmiHa, A0 (POPMYBaHHA Tak 3BaHMX
«JO0NyYeHNx HoOpM». Y TakoMy pasi AOMNyYeHHS, K TaKOX KOOPAMHYKYa KOH'IOHKLISA, ane He dakTy i (Hopma-
TMBHOTO pearibHOro) Turny, a HoOpMKU i HOpMU, Nondrae B 4OoAaBaHHI 4O MO3UTUBHO-NPABOBOI CUCTEMU HOBUX
HopM: abo JONydYeHHs NpUHLMNIB, SKi Oynu 40 TOro KPUOUYHO HEYUHHMMMK, abo OOoNyYeHHsI NpaBui Ha nig-
CTaBi 3BaXKyBaHHsI MpuHUMNiB. Tomy y P. Anekci gonydeHHs € nepeaymoBolo abo OOMOBHEHHSAM cybcyMmuil,
a TaKoX pes3ynbTaToOM KOPEKTHOro obrpyHTyBaHHS. OCTaHHE rOBOpUTL MPO Te, YOMY B TEOpii paLioHanbHOro
IOPVAMYHOIO ANCKYPCY (aprymeHTauii, oBrpyHTyBaHHS) 4ONYYEHHIO NPUAINAETLCS Taka Benuka yeara.

Ak pesynbrar 3icTaBneHHa koHuenTiB gony4veHHs y K. JlapeHua i P. Anekci 3a3HavaeTbes, WO Li KOHLENTK
€ ansTepHaTUBHUMMU, @ TOMY BUKOPUCTaAHHA OAHOro NiAXo4y Bede A0 HIBErNBaHHSA NPUKNaAHOr0 3HaYEHHS
iHworo. KoHuenT gonyyeHHs P. Anekci sik Tak 3BaHOro 30BHILLIHLOrO BUMNPAaBAaHHSA, fKe Y CKragHuX Bunag-
Kax € nepegymoBOK CyGcyMUii (BHYTPILLHBOrO BUMPAaBAaHHSA), Mae nepesary Hag KOHLENTOM OOMy4YeHHs
K. JlapeHua sk ansTepHaTMBHOIO A0 Cy6CyMLUii BHYTPILLHBOrO BUNpaBaaHHS. Lle NosCHIETLCS TUM, WO nep-
WM nigxig Bege 0o onepyBaHHA Y NiCYMKY 34aTHOK A0 cybcymuii HOpMOto, a ApYruin — 40 ONepyBaHHS K
Takoro HesgaTHOK [0 cybcymLuil, BnacHe kaxyun, Hopmoto-tunoM. OTxe, gonydeHHs K. JlapeHua mae micue
3amicmpb cybecymuii, a gonyyeHHs P. Anekci nopsd i3 cybeymuieto i 0o Hei.

Kntodoei crioga: Tvn, NPUHUMN | IpaBnNo, KOOPAUHYIOYa KOH'IOHKLIS, lopyanyHa MeTo4ororis, opUCnpyaeH-
LS OLiHOK, Teopisi pauioHanbHOro PUANYHOIO AUCKYPCY.
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Abstract. The article analyzes the notions of “Zuordnung” in K. Larenz and R. Alexy as, respectively,
the addition of a fact, literally: a life process, the circumstances of a case, to a type, that is, to a non-semantic
norm, and the addition of new norms to already established norms. The purpose of the study was to determine
the meaning of the term “Zuordnung” in the jurisprudence of K. Larenz’s assessments and R. Alexy’s theory
of rational legal discourse.

Four questions are considered: about the lexical meaning of the word “Zuordnung”in German and the methods
of its translation into Ukrainian, about the concepts of inclusion in K. Larenz and R. Alexy, as well as about
the relationship between these concepts. In the first case, it is stated that the word “Zuordnung” in German
is a tracing of the Latin word “coordinatio”, and in Ukrainian it can potentially be translated, depending on
the context, in several ways, in particular, the words “combination”, “subordination”, “coordination”, “assignment”
and “attachment”. Of these options, which do not coincide in everything, the word “attachment” can best
convey the meaning that both K. Larenz and R. Alexy mainly put into the concept of “Zuordnung”.

The study of the concept of attachment in K. Larenz demonstrates that the author uses the word “Zuordnung”
initially in three aspects: in the structure of the legal norm as the attachment of the actual composition of the norm to
the legal consequence of the norm; in the theory of types as the attachment of a life process or the circumstances
of a case to a type and within the framework of the analysis of the so-called concrete-general concept, which is
closely related to Hegel’s philosophy. Later addition in K. Larenz is associated mainly with the theory of types.
This leads to the fact that attachment is primarily an alternative to subsummation and consists in the coordinating
conjunction of fact and type, which is understood as a normative-empirical form of thinking.

As part of the analysis of the concept of inclusion in R. Alexy, it was established that the word “Zuordnung”
(attachment) in him has a direct relationship, as can already be seen from the term he chose, to the formation
of the so-called “attached norms”. In this case, the addition, as well as the coordinating conjunction, but not
the fact and (normative real) type, but the norm and norm, consists in adding new norms to the positive legal
system: either the addition of principles that were legally invalid before that, or the addition of rules based on
a weighing of principles. Therefore, in R. Alexy, inclusion is a prerequisite or a complement to subsumption,
as well as the result of correct reasoning. The latter indicates why in the theory of rational legal discourse
(argumentation, justification) so much attention is paid to joining.

As a result of the comparison of the concepts of inclusion in K. Larenz and R. Alexy, it is noted that these
concepts are alternative, and therefore the use of one approach leads to the leveling of the applied value
of the other. R. Alexy’s concept of inclusion as a so-called external justification, which in complex cases is
a prerequisite for subsumption (internal justification), has an advantage over K. Lorenz’s concept of inclusion
as an alternative to subsumption of internal justification. This is explained by the fact that the first approach
leads to operating with a norm capable of subsumption as a result, and the second — to operating as such
incapable of subsumption, as a matter of fact, a norm-type. Therefore, the addition of K. Larenz takes place
instead of subsumation, and the addition of R. Alexy along with subsumption and to it.

Key words: type, principle and rule, coordinating conjunction, legal methodology, jurisprudence of assess-
ments, theory of rational legal discourse.

Bax11BOIO 03HAKOIO CyYacHUX NMPABOBUX JIOCII/DKEHD € TIOMITHE 3pOCTaHHS iIHTepecy BUYCHUX JI0 Iepe-
OCMHUCIIEHHSI TEOPETUYHHUX 37100y TKiB BUAATHUX IOPUCTIB 1 himocodis mpasa. Lle 3a06e3neuye cTBOpEHHS HEYyTIe-
pemKeHoi 00’ €KTHBHOI KapTHHU PO3BHUTKY (hinocodcrko-npaBoBux ineit XX — XXI cromite. Kapn Jlapenn
(1903-1993) i PoGept Anexci (Hap. y 1945 p.) Hanexarh 10 pi3HUX IMOKOIiHb HIMEIBKUX FOPUCTIB. IM s miep-
IIIOTO aBTOPA aCOLIIOETHCS 3 TEOPIET0, SIKA HA3UBAETHCS «IOPHCIPYACHIIIEIO OIIIHOK», iM’S1 APYTOTO — 3 TEOPIEFO
IOPUANYHOI apryMeHTallil, a TOUHIIIe, 3 «TeOPi€l0 ParioHaTBLHOTO IOPUANTHOTO TUCKYpCY». Y IEHTPIi yBaru sk
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MOHSATTSI ZUORDNUNG (OOJ/TYYEHHST) B FOPUCTIPYOEHLI OLIIHOK KAPTIA JIAPEHLIA. ..

ropucnpyzaeHtii oninok K. Jlapenta, Tak i Teopii panioHaIsHOTO IOPHINIHOTO TUCKYpCy P. Anmekci mepedyBae
PaMKOBE MOHSITTS, JUISl SIKOTO B HIMELBKIN I0PUINYHIM MOBI BUKOPHCTOBYETBCS CIIOBO «Zuordnungy», a ykpa-
THCBKOIO MOBOIO 10n€epeOHb0 MOKHA BUKOPUCTATH CIIOBO «cnoayuentsy. TeopeTHUHO 1 MPaKTHYHO CIIONyYaTH
B IOPUANYHOMY KOHTEKCTI MOXKHA IEpeayCciM HOPMHU 3 HOpMamu i HopMmH 3 (akrtamu. P. Anekci 3ocepemxye
CBOIO yBary Ha rnepiiii crionyti, a K. Jlaperi — Ha apyriii. Un He MOYKHA Ha MPAKTHIN OOIWTHCS TITBKU OTHUM
TunoM cnonydeHHs? [lonryk BiamoBiai Ha 1ie MUTAHHS TOCHIIIOE aKTYaIbHICTh TEMH JAOCIHIHKECHHS.

YKpalHChKi TOCHTITHUKHY 3BepTaiuch A0 TBopyocti K. Jlapenna i P. Anekci 3 HEOHAKOBOIO IHTEHCHUB-
HICTIO. AKTyaJbHI BiZJOMOCTI Ipo okpemi mpobnemu, ski mikaBuau K. JlapeHta mix yac po3poOKu 1opuctpy-
JIeHIIii OIiHOK, TpencTasneHi y Hu3Mi crareir O.B. Hacraciiiuyka. ABTOp 3rajye mpo JONy49eHHS y CTarTi
«Busnauenns ropucnpynenuii ouinok Kapmom JlapeHnom: OpUIUYHMHA CHIIOTi3M, CyOCYMIIisl, IPaBoOIOIO-
KECHHS», UTYI0UX Te3y i3 «BueHHs mpo metoau opuaudHoi Haykm» K. Jlapenna, sikuii ykpaiHCBKOIO MOBOIO
3 OpUTiHATY MOXKHA TIEPEKIIACTH TaK: «Ha MicIe CyOCyMIlii IPUXOIUTH ... TodydeHHs (Zuordnung), sike IpyH-
TYETbCS Ha MOPIBHSAHHI Ta OLIHIOBAJILHOMY 3BaXKyBaHHI. «/lelyKTHBHOIO» 1l TPOLIEAYPA € ... L€ HACTUIBKHY,
HACKIJIbKM HOpMa 3aKOHY YTBOPIOE BHUXIJHHIA MYHKT, i3 TKOTO OepeThcsl MPaBOBUI HACIIIOK; TUTHKA TIPOMIXKHI
KpOKH, SIKi € TOTPIOHNMH, MAFOTh 1HIITUI XapaKTep, Hi’K KPOKH, SIKUX BIMarae Mojieib cyocymiii. Takox TyT
HE BiIMOBIISIIOTHCS BiJl OOTPYHTYBaHHS; TiIJIbKH BOHO TYT € «TIEPEKOHIUBUMY HE B TOU CITOCIO, SIK IIe HaBilO€
cxema cyocymii» [1, c. 158; 2, c. 96]. [Ipo nomydenns BkazaHo Takox y crarti O.B. Hacraciiiuyka «3Baxy-
BaJIbHI pillleHHs B HayKoBil mkoni Kapia Jlapennay [3, c. 9; 4, c. 26].

3anikapnenicts TBOpuicTio P. Asiekci B VipaiHi 3uauHo Ginbma. FloMy IpuinsioTh yBary Taki aBTopH,
sk: C.I. Makcumos, O.0O. YBapona, C.I1. [Torpe6nsxk, T.I. [{yzam, C.I1. PabinoBud ta in. Pa3om i3 TuM y BiT4m3-
HSHIN IOpUANYHIN JiTepaTypi MUTaHHS PO 0coOMUBOCTI po3yMinHs nonydeHHs K. Jlapenmowm i P. Amekci
noTpedye HalleKHOTO MociipkeHHs. Ceper iH03eMHHX TOCHTiTHUKIB TBopUicTh 1 K. Jlapenna, i P. Anexci mpu-
BepTae 3HAUHY yBary TakuX aBTopiB, sik: b. Protepc, K.-B. Kanapic, T. Pim, 1. Prokepr, /1. Jleenen, b. onepc,
S. Ulpenep, A.-P. 3ikman, M. Kiart, M. BopoBceki, H. flucen, T. Pim, 178 Proxepr, . Llpenep Ta iH.

Mema cmammi — BU3HaUEHHSI CEHCY TEpMiHa «JIOJy4deHHs» (Zuordnung) y FOpUCHpPYICHINI OIIHOK
K. Jlapenta i Teopii pamioHaIbHOTO IOPUIUIHOTO IUCKypcy P. Anexci. [t mocsTHEHHS 1i€l METH CITiJ| po3-
IJISTHYTH YOTHPH MATAHHS: a) PO JISKCHYHE 3HaYeHHs cioBa «Zuordnung» y HIMEIbKill MOBI i crroco0u #oro
TepeKIIay YKpaiHChKOI MOBOIO, b) i ¢) mpo koHnenTH AonydenHs y K. Jlapenna i y P. Anekci, a Takox d) mpo
B3a€MO3B 30K IIMX KOHLETTIB.

[lepm ik mepeiiTu 10 anamizy Toro, ak came K. Jlapent i P. Anekci HaImoBHIOIOTH 3MICTOM PaMKOBE
MOHATTA «Zuordnung», TOOTO 10 0COOIMBOCTEH XapaKTEPHOI'o IJIsi HUX CIOBOBXKUTKY, CJiJ 3yMUHUTHCS Ha
CIIOBHUKOBOMY 3HA4€HHI IIbOTO CJIOBa B HIMEIBKiil MOBI 1 croco0ax HOro mepekiiaay YKpaiHChKOIO MOBOIO,
B T.4. HE TUIBKH, SIK 11€ 3pO0JICHO BHILIE, 33 JOIIOMOTI'OI0 CJIOBA «CnoyyenHay». Tak, y cioBHUKY «bpokrays, Bapir.
Himenpkuii CIIOBHUK: 3 JIEKCUKOHOM Tpamatukm» (2011) ckazaHo, mo iMeHHUK «Zuordnungy» Mae 3Ha4eHHS
«das Zuordneny, To0TO Mae 3HAYECHHS, SIKE TTEPEIAETHCS BiIECTIBHUM IMEHHHKOM, a CaMe iIMEHHHUKOM, YTBO-
pPEHHM BiJ AiecioBa «zuordneny, MPUYOMY IIe AI€CTIOBO Ma€ Take 3Ha4eHHs, sK: «1 ordnend hinzufiigen 2 ...»
[7, c. 1711], T06TO «1 BHOpPSIIKOBaHO JOAABaTH 2 ...», AK€ MO)KHA 3aMIHUTH OJHUM CJIOBOM «JIOTydaTm,
OCKIUIBKH «JI0JaBaTH» 1 «10Jy4aTH» B YKPaiHChKIH MOBI € CHHOHIMaMH, a «BIIOPSIIKOBAaHO» MOXKE OyTH HE eKcC-
KJIIO3MBHHUM, 2 1HKJIIO3UBHUM €JIEMEHTOM 3HA4YeHHs BIANOBIAHOTO cioBa. OTe, CIOBO «Zuordnung» MOXHA
MEPEKIIACTH 1 SIK «0O0nyUeHHA y CEHCl BIOPSIIKOBAHOTO TOAABAHHS YOIOCh OJHOIO 10 YOTOCh iHILIOTO.

B 3ramaHoMy CJIOBHHKY HE 3aBXKAM BKa3y€TbCS €TUMOJIOTIS CIiB, TOMY JOPEYHO 3HAUTH CJIOBO, Kajb-
KOFO SIKOTO MOTJI0 6 OyTH cioBO «Zuordnungy. Takum cioBoM € coBo «coordinatio», HIMEIIBKHH BiIOBITHUK
stkoro citoBo «Koordinationy» (koopauHaIis) mosicHIOeThCs Tak: «1 Zuordnung, Beiordnung 2 ...», 110 o3Ha4ae:
«1 monmy4eHHs, CTIOydeHHS 2 ...», IPUYOMY y CTaTTi PO MI€CIOBO «Koordiniereny» ckazaHO, IO BiJIOBiTHE
JIATHUHCHKE JI€CIIOBO Ma€ Take 3HadeHHs: «coordinare» zuordnen» («coordinarey» momywaru) [7, c. 878]. Lle
O3HAYaE, IO «JOJIyYaT» MA€ 3HAYCHHsI BIIOPSAAKOBAHO JOAABATH y CEHC1 KOOPAMHYBATH, a HE BIacHe cyOop-
nuHyBaTH. BomHouac cyOopanHyBatu — 1ie, cXoXe, KpaiHiil BUIIQJZOK AJsl KOOPAUHYBATH, aje HE HaBIIAKH.
[loTpiObHO cKka3aTy, 10 B YKpaiHCHKiii MOBI s cioBa «coordinatio» HeMae ycTaJeHOl KaJbK{ Ha KIITaJT
«Zuordnung» y HIMETIbKIH MOBI, SKIIIO HE paxyBaTH PiJKICHOTO CJIOBA IIPUTIOPSIKYBAHHS», SKE € KAIBKOIO
SIKpas3 3 HiM. clioBa «Zuordnung» [8, c. 884—885]. Came TOMY B MpoIIeci HAIIOTO aHaNi3y MU BiJIaEMO TIepe-
Bary CJIOBY «OOJyYEeHHs», K€ X0U 1 HE € KaJbKOI0, IPOTE HAJIEKHO Mepelae Te, 0 O3Hadae «Zuordnung»
y K. Jlapenna i P. Anexci.
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Bapto 3ayBaxkutw, 1o pi3zHe 3mictoBe HanoBHeHHs K. Jlapeniiom i P. Anekci cnoBa «Zuordnung» mae
HE TUTbKH aHATITHYHUN XapakTep. ¥ 000X aBTOPIB AOIYYEHHS TaK UM iHIIIE Ma€ BiTHOIIEHHS 710 ()OpMYyBaHHS
Cy[ZICIO IpaBWiIa sIK OLIbII YM MEHII BH3HAY€HOI HOPMH, 10 MPETEHIY€E Ha 3arajbHUi craryc. Pi3HULIS XK,
SIKy HE MO’KHA OMHMHYTH, IIOJISATa€ B TOMY, 110 Y P. Ajiekci JomydeHHs — e sICKpaBHil ISHTMOTHUB Horo Teopii
pauioHaIbHOTO IOPUANYHOIO TUCKypey, a y K. JlapeHna — 1e 10Bosti po3MHUTE OIHE 13 MOHATH IOPUCIIPYACHLIT
OLIIHOK, 3HAYEHHS SIKOTO JJIs1 HbOT'O IIOBOJI1 3racae.

Skmo npoananizyBati MoHorpadito «BueHHs npo MeTonu I0puInYHOI HayKu», Ky K. Jlapenn BugaBas
6 paziB 3 1960 [13] mo 1991 pik [1], To cTae 3po3ymiJio, 10 BiH BUKOPHCTOBYE CIOBO «Zuordnungy (maini —
JOJIy4€HHsI) Y TPbOX aclleKTaX: y CTPYyKTypi IpaBoBOT HOPMH, B TE€Opil TUIIIB 1 B paMKax aHalli3y TaKk 3BaHOTO
KOHKPETHO-3arajJbHOTo MoHATTA. CrovyaTKy MO>KHA OpI€EHTYBAaTUCS HE TUIBKM HA 3MICT KHWTH, aJie i Ha Ipex-
METHI HOK)XYMKH, SIKUMU OCHaIleHi Bci 6 Bunanp «Buenns npo metonu». Tak, TUIBKKM OCTaHHE 6 BUAAHHS
HE MICTHUTh Y CBOEMY IIPEIMETHOMY MOKKYHKY ciioBa «Zuordnungy [1, c. 494], Toxui Ak yci iHII TpeaMeTHi
MTOKKYHMKH Take cI0BO MicTiTh [13, . 381; 14, . 507; 15, c. 489; 16, c. 525; 17, c. 483], mpuuomMy B IepIIOMY
1 ApyroMy BHIAHHI HAETHCS MPO Te, IO AOJYUYCHHS Ma€ MICIle B IIPABOIIOJIOKEHHI, a TAKOXK Ma€ BiJHOIICHHS
JI0 KOHKPETHO-3arajbHOro MOHSTTS (1-11e Brj.) a00 10 KOHKPETHOTO MOHATTS (2-Te BHI.) 1 1o THITy. B TpeTro-
My-II’ITOMY BUJIaHHSX Y IPEIMETHOMY HOKAKUMKY TOBOPHUTHCS TiJIBKH PO BiJHOLICHHS JOJIYyYEHHS A0 THUILY,
a B LIOCTOMY, SIK BKa3aHO, B IIPEAMETHOMY HMOKKUMKY IOJYUYECHHS B3araii He 3ragyerbces. Came moOynoBa
K. JlapeHIIOM MOKa)KYMKIB 1 MATBEPIUKYE JYMKY IPO 3racaHHs y HbOTO iHTEpECy 10 A0JIyUCHHS.

VY nepmomy Bumanai monorpadii K. JlapeH ynepiie roBopuTs npo noiaydeHHs Ha ctop. 149 y koH-
TeKCTi «JIoriuHOTO 3HAYEeHHS MPaBOIIOIIOKEHHS», TOOTO Y BIAMIOBIAHIN pyOpHIli, B AKiil i1€ThCS PO MOHSITTS
1 cTpyKTypy mpaBonoiokeHHs [13, c. 149-160]. Tyt nepemycim cka3aHO, IO «y MPOCTOMY PO3IMOBIIHOMY
peYeHHI MU MOKEMO BUIUTUTH TPH €JIEMEHTH: ITiIMET PEeIeHHS, IPUCYIOK pedeHHs i crionmydeHHs (Verbindung)
MK HUMH («copulay), ToOTO momyueHHs (Zuordnung) yvoeo mpucyaka 10 yvozo miamera. CeHC AOITy4YeHHS
3a3BUYall TIOJIATAE Y KOHCTATAIlil TIEBHOTO (PakTy abo B3a€MO3B 53Ky OyTTS: «Tak 1e €». [liqmery y (moBHOMY)
npasononodicenti BiANoBinae (GpakTUUHUM CKIal, a NPUCYAKY — NPAaBOBMH HACIIIOK; NMPABOBUM HACIiIOK,
BH3HAYECHUH y TIPABOMOIOKEHHI, JOIy4aeThes A0 (hakTuaHOTO cKiamy» [13, c. 149]. BinzHaunmo, mo cioBo
«JOITY4EHHS» TYT BUKOPUCTOBYETHCS IIBUALIE JUIsl CTUIICTUYHOIO PI3HOMAHITTS, HDK A3 ciipasu. [lo Toro x
y K. JlapeHua iigeTbest Ipo rpaMaTHYHy CyOOpANHYIOUY KOH IOHKIII0, OCKIIBKH y CTaHIApPTHOMY IPaBOBOMY
(hopmyroBaHHI (TIPABOTIOIOKEHH] ), IKE € YMOBHHUM CY/DKSHHSM, (PaKTUUHUH CKIIA]] € TiIPSITHAM, a IPaBOBUI
HACJIIJIOK — TOJIOBHUM PEYEHHSM, a TOMY 3aMiCTh JOJIY4YeHHS (KOOpAHMHAIIT) MOXKHA OyII0 6 TOBOPUTH IIPO TijI-
MIOPSIKYBaHHS (CyOOpIUHAIIIFO) €IeMEHTIB IPaBOBOI HOPMHU.

Jani mpo nomydeHHs CKa3aHo, 10 «IIPaBOBMM HACIIJOK HAcTae€ in concreto, TOOTO AOCIrae YMHHOCTI
MomMy, w0 BiH JOJyYEeHUH IIMM IPaBONOJIOKEHHSM in abstracto 10 uux oOcTaBuH crpasu. [lomydeHHs mpa-
BOBOTO HACHiZKy HE Ma€ 3HAUCHHS GUCN061I08AHHs TIPO B3AEMO3B’SI30K OYyTTS, SKUH 1CHY€ HE3aJeXHO BiJ
LbOTO BUCJIOBJIIOBAHHS 1 CTBEPDKY€ETHCS SIK HASIBHUI 0C00010, 1110 BUCIOBIIOETHCA. Pajlie mpaBonoioxenHs
BIIEpLIE CTBOPIOE 200 3aCHOBYE B3a€EMO3B’SI30K, «IIOCTAHOBJISIIOUM» MIPAaBOBUM Haciinok. Cencom donyuenms
€ NOCMano8a Npo 4YuHHICMsb. ABTOP MPABOIOJIOKEHHS, TOOTO TOH, XTO HaJae HOMY «YMHHOCTI», HE CTBEp-
JDKY€E, IO 1€ TaK €, a BU3HAYae, M0 MPaBOBUN HACHIAOK nosunen Oymu uunnumy» [13, c. 151]. Hanpukinii
PYOpPHKH BHIiIEHE KypCHBOM PEUYCHHS I pa3 KaTeropuyHO MOBTOPIOETHCA: «OTKE, MU TBEPIO AOTPUMYE-
MOCSI: «JIOJydECHHS» MPAaBOBOIO HACHIAKY A0 (PaKTUYHOTO CKJIAAY MA€ 3HAYCHHS IOCTAHOBH IIPO YHWHHICTb.
Bono Mae HacimigkoM Te, 10 Y BUIIAJAKY 3A41MCHEHHS (DAKTUYHOTO CKIay y KOHKPETHUX 00CTaBHHAaX CIpPaBU
HaCTa€ IPaBOBUH HACHIIOK, 3araJIbHO ONMCAHUM B ITPABOIIOJIOKEHH1, TOOTO BIATENEP € YUHHUM K KOHKPEMHUL
paBoBHH Hacmigok. OTxke, 0OCTAaBUHM CIIPaBH € YMOBOIO, & IIPABOIIOJIOKEHHS, 3aBASKH BMILECHIH Y HBOMY
ITOCTaHOBI TIPO YUHHICTH, — MICTABOIO JIJIsl HACTAHHS KOHKPETHOTO IpaBoBOro Hachiaky» [13, c. 159]. Takum
yrHoM, K. JlapeH1, no-mepiie, roBOPUTH NPO TOIy4EHHs SK (opMy crioiaydeHHs (HaKTUIHOTO CKIIaay i mpa-
BOBOT'O HAaCJIiIKy [IPpaBOBOi HOPMH, a MO-APYre, BU3HAYa€ HOro rinoTeTHyHy QyHKIIIO K CTBOPEHHS YMOB JJIs
CyOCyMIIi1, OCKIJIbKY came PO Hel HIeThCsl B OCTAaHHIM UTAaTI.

BinzHaunmo, 1o B OCTaHHbOMY BUAAHHI «BueHHA» B KOHTEKCTi «JIOTiYHOT CTPYKTypH IIpaBOIOJIO-
KECHHS» TPO JOJMy4eHHs ckazaHo: «IIpaBomonoxeHHs 3B’s3y€, SIK 1 BCAKE PEUCHHS, MIOCh OJHE 3 YMMOCH
iHmuM. BoHo ponmyuae 10 3arajabHO ONMCaHUX OOCTABHH CHIPaBH, «(PaKTHUHOIO CKIIAAY», TaK CaMO 3arajibHO
OIMCAaHMH «IIPABOBHH HACIiTOK». CEHCOM J0yUYEeHHS € T€, 1110 KOYKHOTO pa3y TOJli, KOJIM € HAsBHUMH 3a3HaueHi
y (hakTHIHOMY CKJIaJli 0OCTaBUHU CIIPAaBH, HACTAE IPABOBUI HACIIIOK, TOOTO € YHHHUM Y KOHKPETHIH CIIpaBi»
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[1,c.251-252]. I nami: «Cencom 3B’ a3yBaHHs (DaKTHYHOTO CKJIA/Ty 3 IPABOBUM HACIIJIKOM € HE TBEPKESHHSIM,
SIK y PO3IIOBITHOMY PEYEHHI, a OCTAaHOBA NP0 YMHHICTh. HOpMonaBenp He TOBOPUTH: Tak, Li¢ € HACHPAaBI,
a BiH TOBOPUTH: TakK, 1€ TIOBUHHO OyTH NpaBOMipHUM, OyTH YnHHUMY [1, ¢. 253]. BuknaaeHne cBim4uTh, 10
OCHOBHA iJIesl IOTy9eHHs B MPABOITOJIOKEHHI B IUIOMY 1 3arajioM 30epiraeThesi, poTe MiIa€ThCs TPaBIli YU
CKOPOYEHHIO.

[TuTanns npo BigHOmEHHs qorydeHHs 1 Tuny y K. JlapeHna po3misinemo 3a ocTaHHIM — IOCTUM — BUJIaH-
HsAM «BueHHs mpo MeToan», sIKe MICTUTh OCTAaTOYHY pelakiito ioro teopii Tumis. Hacammepen Bin3Hauumo,
o0 cBoto Teopiro tutiB K. Jlapenty Oymye Ha TOHATTI OMiHIOBAILHOTO A0y4eHHs (wertende Zuordnung), sike
MEPEKIMKAETHCA 3 HAallMEHYBaHH;IM METOIOJIOTYHOTO HANPSAMY, SIKUH BiH NpeacTaBisie (FOpUCTIPYACHLIS OLi-
HOK, Wertungsjurisprudenz): «... B 0araTboxX BUTQJIKaxX, y SKUX paHIIIe 34aBajiocs, 0 00XOASITHCS TMPOCTOIO
CyOCYMITI€r0 BCTAaHOBIIEHUX OOCTaBHH CIIPaBH i (PaKTUIHHUNA CKIIA/, SKIIIO MOTPiIOHO, /IO TOTO BUTIYMadeHO1,
HOPMHU 3aKOHY, HACTIpaBi BiZl0yBa€eThCs OIIHIOBAJIbHE JOTYUYeHHS ab0 € MOTPIOHUM IiHHICHE CYKEHHS IS
TOTO, OO0 KBaTi(hiKyBaTH OOCTaBUHHM CIIPABH SIK TaKi, IKUMH iX BBaXkae ()aKTUIHUH cKiaf 3akoHy» [1, ¢. 120].
Orxe, K. JlapeHIr ctaBuTh TIOpsJ i3 CyOCyMITi€f0-CyOOPIMHAIIIEI0 HOPMU 1 (DaKT JOIYUEHHS SK KOOPIUHAIIIFO
HOpMH 1 (akTy, a TOUHIIIe TUMIY 1 (PaKTy: «IoMydeHHs 0 THUITY €, — IHaKIIe, HDK CyOCYMITis i/l TIOHSATTS, —
MIPOIIETYPOIO OPIEHTOBAHOTO HA IIHHICTH MUCTEHH» [ 1, . 222]. K. JIapeHI] JOTpUMY€EThCS TyMKH, IO «JIOITY-
YEHHS JKUTTEBOTO IPOLECY O THIy abo A0 CeHCoBOI cdepn MaciuTaly, sikuil morpedye HAIOBHEHHS, € HE
CyOCyMITi€r0, a OIIHIOBAIBHUM JONy4YeHHAM» [1, c. 275], «Ttomy Kkpaie Oyao O TOBOPUTH B IIMX BUMAJIKaX
3aMIiCTh MPO Mpolec «cyOcymuii» Mmpo JoixydeHHs 0OOCTaBMH CIPaBU A0 (DAKTHYHOTO CKJaly HpaBoOIoJo-
xeHHs» [1, ¢. 275], a «IKIIo 3apaxoByBaTH O «YWHHOTO MPaBay TAaKOX BMIIIEHI Y CYTIBCBKUX PIIEHHIX
OIIiIHKY, HACTUTFKA BOHHM, 31 CBOTO OOKY, € BUIPABAAHUMH, TO TaKOX PIIICHHS, sike OyIl0 3Hai/IeHe MUIIXOM
MOPIBHSHHS CIIPaB 1 AOJyYCHHS 0 TUILY CIIPaB, € PilIEHHSM, sIKE OOIPYHTOBAHO Ha MiICTaBl YMHHOTO TpaBay»
[1, c. 293]. Ha nymky K. Jlapenna, «B yTBOpEHHS THITy i TOMY TaKOX y BIATIOBiTHE JOJyY9eHHS IO HHOTO
BXOIATH SIK €MITIPUYHI, TaK i HOPMAaTHBHI €JIEMEHTH; 3B 530K LIUX 000X €JIEMEHTIB CTAHOBHUTbH MPSIMO-TaKU
CYTHICTh I[LOTO THITY, SIKHH 51 Oa)kaB OM Ha3BaTH TOMY «HOpMamueuum pearoHum munom» [1, c. 465]. OTxe,
THUII — LI¢ HOPMA, SIKa MICTUTb €JIEMEHTH HOPMAaTHUBHOI 1 eMITIPUYHOT YHHHOCTI, @ TOMY €, SIK MO>KHA CKa3aTH,
HECEMaHTHYHOIO HOPMOIO.

K. JlapeHn BukopucTOBy€ €l0BO «Zuordnung» CHo4aTKy Y TPhOX acleKTax: Y CTPYKTYpl IpaBOBOT
HOPMH SIK JOJy4eHHS (PaKTUYHOIO CKJIaAy HOPMH O IPAaBOBOIO HACTIIKYy HOPMHM; B TE€Opii THIIB SIK JOIYy-
YEHHS KUTTEBOIO Ipouecy ado 00CTaBUH CHpaBH A0 TUILY 1 B paMKax aHaji3y Tak 3BAHOTO0 KOHKPETHO-3araJib-
HOTO TIOHATTS, SIKe TiCHO TOB’s3aHe 3 ¢inocodiero 'eremns. Iliznime gomyuenns y K. Jlapenna acomiroeTbes
MIEPEBAXHO 3 Teopiero TUMIB. Lle MpU3BOANTH A0 TOTO, IO JOIYUYEHHS y HBOTO € MEPEayCiM aIbTepHATHBOIO
110 cyOCyMITii i oJIsiTae B KOOPAUHYIOUiM KOH FOHKIIIT (paKkTy 1 THUIY, SKHH PO3YMIETHCS K HOPMATHBHO-EMITi-
puuHa ¢popma mucieHns. K. JlapeH1| 3acToCOBY€ MOHATTS OMYUYEHHS Y BIJHOIIEHH]I HOPMH 1 PaKTy y BUIIAAKY
SIK JOJTy4EHHsI [0 TUILY, TaK 1 IOJTy4EHHs O KOHKPETHO-3araJlbHOTO MOHATTS, B 000X BUNAAKaX 0€3 MOXKIJINBO-
CTi NIATH y MACYMKY 10 cyocymii. [IpoTe Takwif miaxXin HE € €MHO MOXIIMBAM, OCKLUTBKH MOJKHA JOTy4aTH
HOPMHM JI0 HOPM 3 METOIO YTBOPEHHS HOPMH, sIKa MOXKe OyTH BUKOpHCTaHa B pamkax cyocymuii. Came Takuit
niaxizx i npononye P. Anexci. Bin qokinagHo po3misaae MOHATTS JONTYyYEHHS B KOHTEKCTI BU3HAYCHHS ITOHSTTS
TaK 3BaHUX JOJYYEHHX HOPM OCHOBHOTO mpaBa [18, c¢. 57-63]. [linxix P. Anekci BapTo po3misiiaTa y3araib-
HEHO, 0€3 aKLEHTYBaHHS YBar'd Ha OCHOBHUX HOPMax SIK HOpMax KOHCTHUTYIi, B IKUX Y ()OPMi ITO3UTHBHOTO
mpaBa copMyIbOBaHi IpaBa JIOAMHH 1 IPOMaASHUHA, OCKUIBKH TOTYYEHUMH MOXYTb OyTH HE TUIBKH HOPMH
OCHOBHOTO ITpaBa.

P. Anexci po3pi3Hsie ceMaHTHYHY 1 CTPYKTYPHY BiIKpHUTICTh TIpaBoBoi HopMH [18, c. 58] 1 cTaBuTh Ha
OCHOBI LIbOTO PO3PI3HEHHS MUTAHHS PO TE, YU € TI HOPMH, SKI MOXKYTb BIIOPATUCS 3 IIUMU BUJAMH BiAKPUTO-
CTi, HOpMaMy OCHOBHOTO [TPaBa, OCKUIBKM BOHH HE 301raroThCs 3 TEKCTOM HOPM LIOTO — IIO3UTHBHOTO, SIK CIIiJ
MIAKPECINTH — IpaBa, TOOTO BXE MMO3UTHBOBAHOI 3aKOHOAABLEM Mopaii. Ha Horo n1ymky, € HOpMH, sIKi «HE
CTaTYIOIOThCSI 0€3M0CEPEIHBO TEKCTOM KOHCTUTYMII, a pajlIe J0dydatoThCs 10 HOPM, 0e3[0CepeaHbO CTaTy-
HOBaHUX TEKCTOM KOHCTHUTYLII. Lle BunpaBnoBye Ha3uBatu ix «domyuenumu nopmamuy (zugeordnete Normen).
OTxe, HOpMH OCHOBHHMX IIPaB MOYKHA MOAUIMTH Ha JBl IPyNH: HA HOPMH OCHOBHHX IIPaB, sIKi 0€3M0CEPEaHBO
CTaTyioBaHi TEKCTOM KOHCTHUTYIIi1, Ta JOIy49eHI HOPMH OCHOBHUX TpaBy [18, c. 60].

Jis montiny mMOTpiOHO 3HAWTH «KPUTEPIi, KU T03BOJSE PO3PI3HATH B MOTEHIIIHO HEOOMEKEHOMY
KJIaci KaHAWAATIB Ui JOJYYECHHS MK TUMH, SIKI € HOPMaMHM OCHOBHHX IIPaB, 1 TUMH, SIKI TAKUMH HE €.
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B po3paxyHok 6epeTbes, 3 0MHOTO 00Ky, EMIIPUYHMIA, a 3 1HIIOTO — HOPMAaTUBHUM KpuTepiit» [18, c. 60—61].
3peIToro, BUKOPUCTAHHS LUX KPUTEPIiB BElE 0 TOTO, L0 «IO0JyYeHHS BiOyBa€eThCS IO MpaBy TOAI, KOJIU
JoTydeHa HopMa Moxke OyTH kiacudikoBaHa sk yuHHA. J[7s Toro mob kimacudikyBartu Oe3rmocepeHbo cTa-
TyHOBaHI HOPMH OCHOBHHX IIpaB SIK YMHHI, JOCUTbH IMOCHJIAHHS Ha IXHE MMO3UTHUBYBAHHS. Y BHIIAJKY 3 JIOJYy-
YEeHUMH HOpPMaMH Take IMOCHJIAHHS BUKIIOYA€THCS 3a O3HAYCHHAM. ToMy TXHs ineHTH(iKaLis B paMKax 0pu-
JUYHOTO MOHATTSI YMHHOCTI HE € MOXJINBOIO. BiAMOBiiHE CTOCY€ETHCS 1 COLIOIOTTYHOIO Ta €TUYHOTO ITOHSTTS
yrHHOCTI. Te, 110 HOpMa € COLiajbHO UM €TUYHO YMHHOIO, III¢ HE O3HAuae, 10 BOHA MOXE OyTH IO NpaBy
JoTydeHa 10 0e310cepeHbo CTaTyHoBaHOI HOPMU OCHOBHOTO ITpaBa. OTke, XOJHE 3 TPhOX HOHSITh YHHHOCTI
HE TpUaTHe came 331l cebe camoro Jutst imeHTuikamii JoIy4eHnXx HOPpM OCHOBHHUX TpaB. OmHaK yci Tpu
CTalOTh JIEBUMHU B paMKaX TaKOro KPUTEpilO: AOJyYeHa HOpMa € YHHHOIO 1 € HOPMOIO OCHOBHMX IPaB TO/,
KOJIM Ha KOPHUCTb 11 AOIy4eHHS 10 Oe31ocepeIHbO CTaTyHOBaHOT HOPMU OCHOBHOT'O IIPaBa MOKIIMBE KOPEKMHE
ocHogHo-npasose o6rpynmysannsi. OTxe, T€, UM € 10TydeHa HOpMa HOPMOIO OCHOBHOTO TpaBa, 3aJeXKHUTh Bij
MOJKJIMBOI JIJIsl Hel OCHOBHO-TIPABOBOI apryMeHTartii» [18, c. 61].

Bnacne, Bcs TBOpuicTh P. Anekci € MOsSICHEHHSIM TOTO, SIK Y ACTaJISAX BiIOyBa€ThCs 3rajlaHe BUILIE A0ITY-
yenHs. Cepe HU3KH MyOITiKallii, sKi sKHalKpalie Horo po3KprUBaloTh, Bi[3HAYUMO TaKi CTATTi, SK: «Dopmyma
Barm» [19], B siKiii HamaeTbes apudmeTnuHa Gopmarizamis mpouecy 3BaXKyBaHHS, PE3YyJIbTaTOM SIKOTO SIKpa3
1 € moy4eHi HopMH, «leanpHe Hane)kHe Ta onTuMizallis» [20], B AKiif iICyMOBY€THCS PO3BUTOK TEOPii MPHH-
numiB P. Anekci sik BeniHb (BUMOT, iMITEPaTHBIB) ONTHMI3aIlii, 3 OMHOTO OOKY, 1 K MpeaMeTa 3BaKyBaHHS —
3 1HIIIOIO0, Ta 1H.

OTxe, 110 CTOCY€ETHCS KOHIIETITY JOIy4eHHs y P. Anekci, MO)kHa KOHCTaTyBaTH, 1110 ClI0BO «Zuordnung
(momydeHHs) y HROTO Ma€ IpsiMe BiHOIICHHS, SIK BUIHO BXKe i3 BUOPaHOTO HUM TepMiHa, 10 (POpMYBaHHS TaK
3BaHUX «IOJyYEHHUX HOPM». Y TakoMy pasi JOJIyueHHS, K TaKOX KOOpPAMHYIOYA KOH IOHKILIs, aje He (akTy
1 (HOpMaTHUBHOTO PEajbHOIO) TUILY, @ HOPMHU 1 HOPMH, TIOJIATAE B 10JaBaHHI 1O O3UTUBHO-TIPABOBOI CUCTEMH
HOBMX HOPM: 200 JOTy4eHHsI IPUHLNIIB, SIKi OyJIH 10 TOTO FOPUANYHO HEYMHHUMH, 00 J0JTy4eHHS IPaBUil Ha
TiJICTaBi 3BayKyBaHHs NMpUHIHIIB. Tomy y P. Asekci mommydeHHs € mepeyMoBoro ado JOMTOBHEHHIM CyOCyMITii,
a TaKOX PEe3yJIbTaToM KOPEKTHOro OOrpyHTyBaHHs. OCTaHHE TOBOPHUTH PO T€, YOMY B TeOpii panioHaaIbHOTO
IOPUINYHOTO TUCKYpCy (aprymeHTanii, oOOrpyHTyBaHHs) JOITYUYEHHIO IPUIUISETHCS TaKa BEJIMKA yBara.

Temep MokHA TIEBHOIO MipOFO 3iCTaBUTH MOHATTS «aonydeHHs» y K. Jlaperna i P. Anekci. Tak, y Bumaaky
3 I0Jy4eHHsAM y npasononoxkenHi K. Jlapenna HaBpsig 4n MOXHA 301HCHUTH POTHCTABICHHS BiAIIOBIIHOTO
NnoHATTA y P. Anexci, ockinbku BiH, Hanpukiag, posrsinaoud «[lousaTrs Hopmny» y «Teopil OCHOBHUX ITpaBy
(1985) [18, c. 39-53] He BUKOpHCTOBYE cloBO «Zuordnung» B ommcanomy y K. JlapeHna 3HaveHHi BigHO-
LIeHHS (PaKTUYHOTO CKJIAy 1 IPaBOBOTO HACHiAKy. Mu He HaxoguMo y P. Anekci Takoro po3yMiHHS 1OTydeHHS
1 B IHIIMX BHUIAJKaX BUKOPUCTaHHs 1bOro ciosa. Hampukinax, y P. Anexci mpocTo roBopuThes, 10 «yMOBH,
3a SIKUX OJMH MPUHIIMII IEPEBEPILYE 1HIINH, YyTBOPIOIOTH (DAKTHUHUM CKJIa]] paBuia, SIKE BUCJIOBIIIOE IIPaBo-
BHI HACTIIOK MPUHITHITY, IO riepeBeprrye» [18, c. 104], a 1ie mpoBigHa iges Teopii 3BaKyBaHHS MPHUHITUTIIB
P. Anexci. Te, mo Bume K. Jlapenn HasuBae gomydeHHsM, P. Anekci gacTo-TycTo crangapTHo (popmaiisye 3a
JIOTIOMOTOFO TTO3HAYKHU (—), SIKa CHMBOITIZY€E CIIOBA «SIKIIO ..., TO ...» (IMITTIKAIlil0), @ TAKOX 3a JIOTIOMOTOI0
JEOHTUYHOTO oneparopa «O» (000B’s3K0BO, 1110; BEJICHO, 1110; HAKA3aHO, 1110), HE BUKOPUCTOBYIOUH ITPH LILOMY
cioBa «Zuordnung» (amB., HanpuKiIam, 5, c. 20-21]).

Mo cTocyeTbcs OOMydeHHsI 10 KOHKpeTHO-3arajgbHoro mouarts K. JlapeHua, To BOHO € Bi3UTHOIO
kaptkoro sikpa3 K. Jlapenua i, HaBnaku, He BUKOPHCTOBYETbCS B IO3UTHUBHOMY IutaHi P. Anexci. Lle 3aramom
MOXKHA IMOSICHUTH TEreliBCbKUM MOXOMKEHHSAM 1boro moHATTs, a K. Jlapenn OyB, sSIK BiJOMO HeorereibsH-
em. P. Anexci, ogHak, opieatyetbes Ha Kanta [23, c. 14]. Tum mave, mo i cam K. Jlapent moctymnoBo Bij-
BEPTAETHCS Bl AOKIAJHOTO aHai3y KOHKPETHO-3arajbHOrO MOHATTA. Tak, mpo Lie MOBiAOMIIsiE HOro y4eHb
K.-B. Kanapic: «Haiibinp1r pasrouoro 3MiHOIO, SIKy 3aTisiB Jlapeny y cBoeMy «BUeHHI po MeTowmy» iz Jac
HOTO BUJIaHBb, € BIIXIJ] BiJ] KKOHKPETHO-3araIbHOTO TIOHATTS» y ceHcl [ ecens. Tomi Ak kHUTA B 1-My BUIaHHI
1960 poky mie HUM 3aBepIryBayiacs i TIEBHOIO MIpOIO TAKOX JIOCATalla arorero B HboMy, Jlapery Hioro 3 3-ro
BumaHHS 1975 poKy TepeTsIrHyB Aalieko BIEpE i MOMICTHB Y MPOCTUH «EKCKYpC». ... MOTHBOM Ui Bij-
xony Bin [ ecena Jlapeny Ha3BaB y 1975 pomi Te, 0 BiH TeMep 3aJly4rB y CBilf METOMOJOTIYHUHI KOHIICTIT
TaKOXK Cy4acHY T€PMEHEBTHKY, ... & TAKOXK T€, LIO ... «BIAKPUTA» 1 MEBHOIO Mipoto y co0i “rHyuKa” cucTema,
sIKa HIKOJIM HE € TaKolo, 1[0 MOke OyTH 3aBepllIeHa 1 pa3 y pa3 CTaBUTHCS IMiJl MUTAHHS, € €AMHO 1€ MOXJIIH-
BOIO (DOPMOFO CHCTEMHOTO MHCIEHHs [22, ¢. 295]. | mami: «3aBmanHs, s BUKOHAHHS SIKUX JlapeHy TOTYBaB
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“KOHKpPETHO-3arajbHe MOHATTS”, y TaKuii Croci6, ofHaK, He 3HUKIH. IX MOBHHHI Oymm mepeGpar Ha cebe
paamie iHmT GOPMHU MUCIIEHHS, SK-OT: THII ..., QYHKI[IOHAIFHO BU3HAYEHE TIOHATTS 1 KOHKPETH3allis 3arajb-
HUX MIPUHIIAIIB TIpaBay [22, c. 296].

Brnacne, mikaBo 3icraButu noxydenss no tuiy y K. Jlapenna i nqornydenns sk take y P. Anekci. Bapto
3ayBaKUTH, 110 foinydeHHs y K. JlapeHna ctocyeTbcsi BUKOPHCTaHHSI HEBU3HAUECHHUX NTPaBOBUX HOPM Oe3 Bia-
BaHHsI 10 cyOcymiii, a y P. Ajexci, SIKIIIO B3STH A0 yBaru, HAPHUKIIAM, YKe 3arafjany cTarTio «Jloriunuii anamnis
IOPUANYHUX pillieHby [3, c. 17-20], 3acTocyBaHHsS HEBU3HAUYEHUX MPABOBUX HOPM, TOOTO IPHUHITUTIIB, Y (hopMi
30BHIIIHBOTO BUIIPABIAHHsI, 00 3BaXKyBaHHS, Ma€ Pe3yIbTaToM (popMyBaHHS JOJIy4CHOT HOPMH, sIKa 3aCTOCO-
BY€THCS B paMKaX BHYTPILIHbOTO BUIPaBIaHHA, TOOTO B paMKax cyOCyMmuii.

Sk pesynbrar 3icTaBieHHs koHIenTiB nomydeHHs y K. Jlapenna i P. Anekci BigzHauumo, 110 11i KOH-
LENTHU € aJbTEPHATUBHUMM, & TOMY BUKOPUCTAHHS OJHOTO ITIAXOLY BEJE 10 HiBEIIOBaHHS MPHUKIAIHOTO 3HA-
yeHHs iHmoro. Konuent pomyuenns P. Ajekci sk Tak 3BaHOTO 30BHILIHBOTO BHIIPABAAHHS, K€ y CKJIaTHUX
BUIIAJIKAX € MEPEeAyMOBOI0 cyOcymuii (BHYTPIIIHBOrO BHIIPABIAHHS), Ma€ NepeBary Haj KOHLENTOM JOJy-
yenHs K. JlapeHua sk ajJbTepHaTUBHOIO O CyOCYMIil BHYTPIIIHBOTO BHUIIpaBAaHHs. Lle moscHIOETbCS THM,
LI0 MEPLIMH MiAXia Bexe 10 OnepyBaHHS y HiACYMKY 3[aTHOIO 10 cyOcymuii HOPMOIO, a Ipyruil — 210 ore-
PYBaHHS SK TakOoro HE3/IaTHOIO 0 cyOcyMmiii, BIacHe KaKydd, HOpMOIO-TuroM. OOuABI Teopii 10IydeHHs
i K. Jlapenna, i P. Anexci MOXyTh iCHyBaTH i TEOPETUYHO, 1 MPAKTHYHO, TOMY OOIWTHCS OTHIEIO TEOPi€IO HE
MOXHa, IPOTE MU, SKIIO y3araJbHUTH Teopito nomydenHs K. JlapeHna sk Teopiro THIIB, a TEOPit0 1OIYUIECHHS
P. Anexci six Teopiro 3BakyBaHHsI (IPUHITUIIIB), BiiAany O epeBary oCTaHHIN Teopii.

OTxe, MOHSTTS «JONy4eHHs» («Zuordnungy) — 11e KIIF0UOBE METOAO0IOTTYHE TOHATTSI SIK FOPUCIPYACHIIIT
oninok K. JlapeH, Tak i Teopii pamioHasHOTO I0pUAMYHOTO JucKypey P. Anekci. Ix 06’emnye Te, mo momy-
YeHHS B 000X aBTOPIB € KOOPIMHYIOUOIO KOH FOHKIII€I0, 1110, OJHAK, HE 3aBa)KAa€ KOHCTATYBAaTH, 110 1OIYIECHHS
y K. JIapennia Mmae HOpMaTHBHO-EMIIpUUHY IPUPORY, a Y P. Anekci — HopMaTUBHO-HOPMaTHUBHY. JlomydeHHs sIK
Take — 11e croci0 i, AKuif Mae MicIle y pa3i icHyBaHHSI B IIPaBOBii cucTeMi poOIeMH, sKa g3aeaii He MOXe
OyTn BupimeHa y ¢opmi cyocymii (K. Jlapenir), abo He Moxxe OyTr BupimeHa minvku y popmi cyocymitii
(P. Anexci). lomygenns y K. Jlapermna € y migcymMKy enemMeHTOM Horo Teopii Tuiis, a y P. Ajiexci — ennemMmeHTOM
Teopii 3BaXKyBaHHS NPUHLMUIIB, IPUYOMY y NEPLIOr0 aBTOpa OOCTaBUHU CIIPABH JOIYYarOThCS 10 HEBH3HA-
YEeHOI HOPMH, y JPYroro — BU3HaU€HA HOpPMa SIK Pe3yNbTaT 3BaKyBaHHS IPUHLINIIB J0IyYa€ThCs 10 HAsIBHUX
HOPM IMO3UTHUBHOTI'O NIPaBa.
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AHomaujis. Y Ui cTaTTi npoaHanisoBaHO NUTaHHA Npasa JIOUHU Ha 3aXUCT B YMOBaX BiICBKOBOrO KOH-
GnikTy Ta BOEHHOro CTaHy. BcTaHoBnNeHo, WO npaBa foguHU Ta NpaBo Ha iX 3aXMCT PErynoTbCcs SK Haui-
OHarnbHMM, TaK i MKHAPOAHMM MPaBOM, METOK SKOro € CUCTEMHUIN KOHTPOMb 3a peanisauieto 3000B’A3aHb
3a JOTPUMMAHHSM MiKHapoOHMX YHIiBEpCanbHUX MPUHUMMIB Ta MiKHAPOO4HO-NPaBOBUX HOPM, a TaKoX 3acTo-
CyBaHH$1 MPaBoOBMX MPUMYCOBUX 3aX0AiB 3a X NOpYLUEHHS. HaronoLwweHo Ha TOMY, LLLO Y KOHTEKCTi BiiCbKOBOIO
KOHMIKTY Ta B yMOBaX BOEHHOIO CTaHy MiXKHapo4HO-NPaBOBUIN 3aXUCT AOTPUMaHHS npas MoavHU BapTo po3-
rMSAaTh SIK CYKYMHICTb HOPM, BU3HAYEHNX MiDKHAPOOHUMW HOPMaTUBHO-NPABOBMMM akTamMun Ta HopMamK Halli-
OHamnbHOro 3aKOHOAABCTBA, CMPSAMOBAHMMY Ha 3axMCT 3araribHOBM3HaHUX FPOMagAHCBKUX, MNOMITUYHMX, EKO-
HOMIYHUX, coLlianbHMX, KyNbTYPHUX Ta iHLWKX NpaB i cBOOOA N0ANHM Bif NPOTUNPaBHUX NOcsraHb. 3asHayeHo,
LLIO OBMEXEHHs1 NpaB MIOAMHN 32 YMOB BiNCbKOBOIO KOHNIKTY Ta BOEHHOTO CTaHy noTpibHO andepeHuioBaty
Bi, MOPYLUEHHSI NpaB MOAMHKN, OCKINbKU 3a NPUPOAOI Ta PYHKUIAMKU — Lie ABi Pi3Hi NOniTUKO-NpaBoBi KaTero-
pii. OBbMexeHHs1 NpaB NOAMHN BigOyBa€eTbLCSA, KONM BIAMNOBIAHO 4O BM3HAYEHUX NPaBOM Linen gepxasa abo
YMNOBHOBAXEHI HELO CyD’EKTN OOMEXYIOTb NEBHI MOTEHLiMIHI MOXXINMBOCTI MIOOUHN Y KOHTEKCTI MPaBOBOIoO NoMst —
3abe3neyeHHs CycninbHOi 6e3nekn, 3aXncTy rpomMagCcbKoro NopsiaKy, OXOPOHU 340POB’s, 3aXMCTy Npas Ta CBO-
0op iHwmx oci6 abo iHTepeciB cycninbCcTBa 3aranom. HatoMicTb, NOPYyLLUEHHS NpaB Ta cBOGOA NHOAVHN anpiopi
€ Nno3a npaBoBMMM pamKamu. lMigkpecneHo, Wo obMexXeHHs OCHOBHMX MpaB i CBOOOA MOAMHN MOXITMBE fMLLE
SIK BUKIMIOYHO NpaBoBe, TMMYacoBe, HeAUCKPUMIHALLINHE ABMLLE Ta nonsirae y 3MeHLeHHi obcary Ta 3micTy
NpaBOMOYHOCTEWN NIOAMHM TiNbKWU 3aranom B iHTepecax 6e3neku cycninbcTea Ta Aepxasu. [igkpecneHo, Wwo
npobnema 3axucTy nNpae MOOUHN Y KOHTEKCTi BINCbKOBOIO KOHMMIKTY Ta B yMOBAX BOEHHOIO CTaHy B YKpaiHi
nonsrae we ny ToMy, Lo y 3B’3Ky 3 TUMYaCOBO OKyMnauieto eSKUX YKPaiHCbKUX TEPUTOPIN, a TaKoX akTUB-
HUMK ©OroBUMM AigMKn Byro NPUNUHEHO AiSNbHICTL CYAiB Y Aeskux obracTtsx i, K Hacnigok, 3axXucT npas
CYOOM He 3[iiCHI0BaBCH, TOMY caMe 3 MeTO 3abesneyeHHs HopManbHOro PYHKLiIOHYBaHHSA CyAOBUX OpraHiB
[0 YMHHOrO 3aKoHoA4aBCTBa Bynun BHECEHI 3MiHM.

Knrouosi criosa: npaBa i cB060AM NOAMHN | TPOMaAAHNHA, BINCbKOBUIA KOHPIIKT, BOEHHUI CTaH, MOPYLUEHHS
npas NOAMHN, NMPABO JNIIOAVHN Ha CYAOBWUIA 3aXUCT, 34iACHEHHST NpaBoCcyaas.
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Abstract. This article analyzes the issue of the human right to protection in the context of military conflict
and martial law. It is established that human rights and the right to their protection are regulated by both national
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and international law, the purpose of which is to systematically control the implementation of obligations to
comply with international universal principles and international legal norms, and to apply legal enforcement
measures for their violation. It is emphasized that in the context of military conflict and under martial law,
international legal protection of human rights should be considered as a set of norms defined by international
legal instruments and national legislation aimed at protecting universally recognized civil, political, economic,
social, cultural, and other human rights and freedoms from unlawful infringements. The author notes that
human rights restrictions in the context of military conflict and martial law should be differentiated from human
rights violations since they are two different political and legal categories by nature and function. Restriction
of human rights occurs when, in accordance with the goals defined by law, the State or its authorized entities
restrict certain potential human capabilities in the context of the legal field — ensuring public security, protection
of public order, health care, protection of rights and freedoms of other persons or interests of society as a whole.
Instead, violations of human rights and freedoms are a priori beyond the legal framework. It is emphasized that
restriction of fundamental human rights and freedoms is possible only as an exclusively legal, temporary, non-
discriminatory phenomenon and consists in reducing the scope and content of human rights only in general
in the interests of the security of society and the State. It is emphasized that the problem of human rights
protection in the context of military conflict and under martial law in Ukraine is also due to the fact that because
of the temporary occupation of some Ukrainian territories and active hostilities, the courts in some regions
ceased to function, and, as a result, the protection of rights was not carried out by the courts, so it to ensure
the normal functioning of the judiciary that the current legislation was amended.

Key words: human rights and civil freedoms, military conflict, martial law, violation of human rights
and freedoms, human right to judicial protection, administration of justice.

Y €BporreiichKiil KOHBEHITIT PO 3aXKCT MPaB JIFOAMHN i OCHOBOITOJIOXKHUX cB0O0 1950 poky oo 3axu-
CTy TIpaB JIFOMWHU B YMOBaX 30poiHOT arpecii 3a3Hadaetbes: «I1imx gac BiitHE a00 1HIIOT CyCTiTEHOI HEOE3MEeKH,
sIKa 3arpoXKy€ )KUTTIO Harlii, Oymb-ska Brcoka Jlorosipaa CTopoHa MOXke BKUBATH 3aXO0IiB, IO BiJICTYMAIOTh BiJl
i1 3000B’s13aHb 3a Mi€t0 KOHBEHITI€I0, BUKITIOYHO B THX MEKaX, SKIMX BUMarae TOCTpOTa CTAaHOBHIIA, 1 32 YMOBH,
IO TaKi 3aXOIU HE CYIepedars iHIIMM 11 3000B’I3aHHSM 3TiTHO 3 MDKHAPOIHUM TpaBoM» [3, cT. 15].

AJe TIpaBa JIOMWHU Ta OCOOJWBO TPABO HA 1X 3aXWCT 3a YMOB BICHKOBOTO KOH(IIIKTY Ta BOEHHOTO
CTaHy CTAIOTh BPA3JIMBUMHU, PAKTUIHO HE3AXUIIICHUMH Ta MOTPEOYIOTh 0COOMNBOI yBaru. BeaeHHs 30poiHIX
KOH(QUTIKTIB PETYIIIOETHCS] MIXKHAPOIHUM TYMaHITAPHUM TIPABOM, SIKE, CEPEl IHIITOTO, BPETYIHOBYE 000B’I3KH
CTOpIH KOH(MITIKTY 010 3aXUCTy OCHOBHUX ITPaB JIFOMUHH JIIOACH, IKi He OEpyTh aKTUBHOI yJIacTi B KOHQITIKTI
(mexombarantn). Hacamrepen mutadHs po mpaBa Ta 0e3MeKy MUBUIBHUX 0Ci0, BIHCEKOBOIIOIOHEHUX, TIOpa-
HEHUX JIIONIeH Ha OKYITOBAaHUX TEPUTOPISX Ta PSTY 1HIITHX TPYII JIOACH, sIKi He 0epyTh Oe31mocepesHh0 aKTUBHOT
yJacTi y 60HOBHUX JisiX, ajie MOKYTh TepeOyBaTh B 30HaX BiHCHKOBOTO KOH(MIIKTY. JIOTiUHO, 110 Mi>KHapOIHEe
TyMaHiTapHe MpaBo Ta MPaBO IMpaB JIOIUHA MOXKYTh 3aCTOCOBYBATHCS OIHOYACHO; iHOMI BOHHU 30IrarOThCH,
3aXWIAI0YH OJHAKOBI MTpaBa, 30KpeMa, IpaBo Ha 3aXUCT, Ha OgHOMY piBHI [21].

Komn nmepkxaBa Oepe Ha cebe MiKHApOTHO-TIpaBOBe 3000B’s3aHHs, BOHA TTOBMHHA BHUKOHYBATH HOTO,
SKIIO BOHA BXXMBA€ BIMIMOBITHUX 3aXOIiB. 3MICT MpaBUjIa Ta XapakTep JiH, sSKi HEOOXiTHO BKHTH, MOXKYTh
03HAyYaTH, 10 BOHO i€ JINIIE Ha HAIIOHATLHIN TepuTopii. SIKI0 30008’ I3aHHS CTOCYETHCS BUKOHABUMX i,
IILJTKOM IMOBIpHO, IO JepKaBi JOBENETHCS 3aCTOCOBYBATH 3MICT SK Ha HAIlIOHAJNBHIA TepuTOpii, Tak i 3a ii
MeXaMU. byo 6 HeNpUHHATHO TO3BOJIATH JeprKaBi KaTyBaTH 3a YMOBH, 110 BOHA poOmIa I1e 3a Me)KaMH Halli-
OHAJIBHOI TEPHUTOPII.

[IpaBo3axuCHI OpraHu BBAKAIOTh, IO 3000B’sI3aHHS MOBAYKATH MPaBa JIFOJMHU 3aCTOCOBYEThCS, SKIIO
TIOBEIHKA JepKaBHU (HAPUKIIAL, uepe3 MOBITpstHe OoMOapayBaHHS) BIUIMBAE HA TTpaBa JIFOAUHN. BoHM TakoX
MIPUITYCKAIOTh, 0 KOHTPOJIb HaZl ocobaMu (HANPHKIAM, 3aTPUMaHUMHI) MOXKEe OyTH JTOCTaTHIM IS iHIIIi0-
BaHHS FOPUCIUKIIII.

JlepkaBu HEe MOXKYTh TIOPYITyBaTH (IIPUMEHIITYBAaTH) OCHOBHI TpaBa JIFOMWHH 3a OyIb-IKHX 00CTaBHH,
BKJTIOUAIOYH HAI3BUYAMHI cuTyallii. [1i mpaBa He miusratoTh BiICTYITy, TOOTO BOHH 3aCTOCOBYIOTHCS Ta T Is-
rafoTh BUKOHAHHIO B Oy/b-IKHii Yac. BOHHM BKITIOUAIOTH MPABO HA JKUTTA, 3a00pOHY TOPTYp ab0 KOPCTOKOTO,
HEJIOICHKOTO a00 TaKoro, IO MPHHIDKYE TiAHICTH, TTOBOMKEHHS, MPAaBO Ha CIPaBEUIMBHI Cym 1 3a00poHY
nuckpuMinaiii [18].

OOH 3 npaB TOAMHY TPAIIOE HA MICITIX, III00 CTEKUTH 3a JOTPUMAHHIM MPUHIIHITIB TIPAB JIFOIUHHU Ta
3000B’s13aHb MDKHAPOAHOTO TyMaHiTapHOTO Tipasa [20]. o mpukiamy, KIIOUOBOI TEMATHIHOIO CKJIAI0BOIO
gactuHo [lnany ynpasmiaas Yropasmiaas Bepxosraoro komicapa OOH 3 mpas moquau (YBKILT) € po6oTa
HaJ 3amo0iraHHsAM TOPYIICHHSM TIpaB JIOAWHHU y CUTYalisX KOoH(IikTy Ta HeOe3nmekn. IlpaBa mromuHM Ta
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MPABO JTKOAMHW HA 3AXUCT B YMOBAX BIICBKOBOIO KOH®/TIKTY TA BOEHHOIO CTAHY: KITKOYOBI MUTAHHS

HaBKOJIMIITHE CEPEOBHUIIE TepeOyBaroTh ITiJ] 0COOIUBOIO HEOE3MEKO Yy 3B 3Ky 31 30pOHHUM KOHQIIIKTOM,
YaCcTKOBO 4epe3 NMpoOJieMH 3 YHPaBIiHHAM 1 BIACYTHICTh PETYIATOPHOIO HAIAAY B YMOBax 30pOWHOIO KOH-
¢umixry [17, c. 1623-1645].

besnepeuno, mokazoBuM daxrom € Te, mo 29 uepBrs 2022 poky YBKIUI onpuromamno CrierianbHy
JIOTIOBi/Ib, IPUCBSUYEHY CUTYaLlii B YKpaiHi 3 HOYaTKy IIOBHOMACIITA0OHOTO POCIHCHKOTO BTOPIHEHHS, Y SIKOMY
3aJJOKyMEHTOBAHO «TUCSUl MOPYLIEHb MPaB SIK UBUIBHUX IPOMaJSH, TaK 1 KOMOATaHTiB, 30KpeMa, IpaBa Ha
KUTTSA, CBOOOMY Ta ocoducTy HemotopkaHHICTh» [2]. 1. Bypaura maBogute nani, mo YBKILI mepesipuio
«YHCIICHH] TBEPKCHHS ITPO BOMBCTBA Ta CyMapHi CTPATH, CBABLIbHI 3aTPUMaHHS i HACHJIbHULIbKI 3HUKHEHHS,
KaTyBaHHS Ta )KOPCTOKE MTOBOJDKEHHSI, @ TAKOXK PO CEKCyallbHE HACUIIbCTBO, OB’ si3aHe 3 KOHGIIiKTOMY [2].

Amnanizyroun 4. 2 cT. 64 KorctuTytiii Ykpainu Ta BUIUISIOUH KITFOUOBI MTpaBa, sKi He MOXKYTh OyTH oOMe-
JKEHl, IK-TO: PIBHICTh KOHCTUTYIIHHUX ITpaB i CBOOO] Ta PiBHICTH Mepe]] 3aKOHOM; HEMOXKITUBICTh TT030aBICHHS
IPOMa/ITHCTBA; TIPaBO OCOOM Ha XUTTS; IPaBO 0COOM Ha MoBary o ii rigHOCTI; IpaBo 0coOu Ha KUTIIO; IPABO
0ocoOu Ha BUIBHUM 1UTIO0; paBO OCOOM Ha CYJOBHH 3aXHCT CBOTO NMOPYLIEHOTO MpaBa; MpaBO Ha BiALIKO-
JYBaHHS 32 paxyHOK JAEpKaBU UM OPTaHiB MICLIEBOIO CaMOBPSIYBaHHs MarepialbHOI Ta MOpaJIbHOI ILIKOAN,
3aBJIaHOI HE3aKOHHUMH PIIICHHSMH, AisIMHA 91 O€3/isUTFHICTIO OPTaHIiB JIep’KaBHOI BIIA M, OpPTaHiB MiCIIEBOTO
CaMOBpSyBaHHS, 1X IMMOCAJOBUX 1 CITy’)k00OBHX 0CI0 IMiJT Yac 3/1iCHEHHS HUMH CBOiX TTOBHOBa)KEHB; MIPABO HE
BHUKOHYBAaTH SIBHO 3JI0YMHHI PO3MOPSAKEHHS Ta Haka3u, €. 3ypHa[ku poOUTh BUCHOBOK, 110 «IIEPEIIiK IpaB
1 cBOOOJI JTFOIMHYU Ta TPOMAJITHHUHA, SIKi HE MOXXYTh OyTH 0OMEXeHi B yMOBaX BOEHHOTO a00 HaJ3BHYAIHOTO
CTaHy, € BUUEpITHUM, a BCi iHIII TTpaBa i CBOOO/ M JIFONMHY 1 TpOMaisTHUHA, riepenoadeni Korcrurytieto Yipa-
THH, MOXYTh OyTH OOMEKEeHi 32 YMOBH BBEJICHHS BOEHHOTO CTaHy» [5, c. 223-226].

VY 1mpOMy KOHTEKCTi BapTO 3BEpHYTHCS 110 iHTeprperarii cT. 55 Koncrurymii Ykpaiau, BiAMOBIIHO 10
siko1: «K0o)KHOMY rapaHTy€eThCsl IPaBO Ha OCKap:KEHHS B CyIII PillleHb, il Y Oe3/isTbHOCTI OpraHiB AepKaB-
HOI BJIaJlv, OPTaHiB MIiCIIEBOTO CaMOBPSITyBaHHs, TOCAIOBUX 1 CITy»k00BHX 0ci0. KojkeH Mae mpaBo Imiciasi BUKO-
pHUCTaHHS BCiX HalllOHAJIBHUX 3aC00iB IOPUIMYHOIO 3aXUCTY 3BEPTATHCS 3a 3aXMCTOM CBOiX IIpaB i cBOOOX 10
BIJIMOBITHUX MIXKHAPOJHHX CYOBUX YCTAHOB YH 0 BIIMTOBIAHUX OpraHiB MD>XHAPOTHIX OpraHi3alliil, 4IeHOoM
a00 y4JacHUKOM sIKMX € YkpaiHa. KoxxeH Mae mpaBo Oynb-sIKUMH HEe 3200pOHEHUMH 3aKOHOM 3aco0aMu 3aXu-
IaTy CBOI MpaBa i cCBOOOAHN BiJi MOPYIIEHB 1 MPOTHIPABHUX MOCATaHby [6, cT. 55]. Pasom 3 TiM y cT. 64 Kon-
CTUTYII1 YKpaiHu cepell KOHCTUTYIIIHHIX MpaB i CBOOOJ JIFOIMHM 1 TpOMaJTHIHA BKa3aHi Ti, sIKi HE MOXYTh
OyTu oOMeXeHi B yMOBaX BOEHHOTO CTaHy, Ta BU3HAYCHO 1 IPaBO 0COOM 3BEPHYTHUCS 110 cyny [0, cT. 64].

Lle mpaBo 3HAXOAWTH CBOE MIMPOKE TIyMadeHHsS y ctarTi 2 3akoHy Ykpaiam «lIpo cymoycrpiii i cra-
TyC CyIAiB», Ae 3a3HadaeThes: «Cyn, 3aiMCHIOI0UN TPaBOCY/Is Ha 3aca/iaX BEPXOBEHCTBA IpaBa, 3a0e3neuye
KO)KHOMY TIpaBO Ha CIIpaBeUIMBUI Cya Ta MOBary A0 iHIIMX IpaB i cBoOox, rapantoBanux KoHcTutyuiero
13aKoHaMM YKpaiHH, a TAKOK MDKHAPOIHUMHU JOTOBOPAMHU, 3roJja Ha 000B’A3KOBICTh SKUX HaJaHa BepXxoBHOO
Panoro VYkpainn» [14, ct. 2].

YHaCITiTOK TOBHOMACIITa0OHOTO BiiCHKOBOTO BTOpTHEHHS p( 24 mrotoro 2022 poky Ta 3arpoBaKeHHS
B YKpaiHi BOEHHOTO CTaHy Iepel OpraHaMU IePKaBHOT BIaH Ta CyCIIIbCTBOM OCTAB PsiJ CEPHO3HUX BUKIIN-
KiB, Ha sKi TOTpiOHO Oys0 mBHAKO pearyBatu. 24 motoro 2022 poxy Yka3om lIpesnnenta Yipainu mo Bciid
Teputopii YkpaiHu OyIio BBEJICHO MPABOBHI peXHM BOEHHOTO cTaHy [11], y 3B’sI3Ky 3 YMM KOHCTUTYMIWHI
rpaBa i CBOOO/IH JIFOMHU Ta TPOMaJITHIHA TTEBHOIO MipOIO 00’ €KTUBHO OyIH OOMEKeHi.

3 Takoto meroro BepxoBuoto Pamoro Yikpaiam 09.03.2022 p. Oyno mpuifHATO HOPMAaTHBHO-TIPABOBHUI
aKT, CIIPSIMOBaHMI Ha 3a0e3MeueHHs 311HCHEHHS [TPAaBOCY//I B yMOBAX BiiHU Ta BOEHHOTO CTaHy. BiamosiaHo
1o 1poro 3akoHy Bepxosna Pana Ykpainu BH3Haumiia, o «y pa3i HEMOXJIMBOCTI 3A1HCHEHHS NPaBOCYAISL
CYZOM 3 00’ €KTHBHHUX MPHUYMH IIiJ 9aC BOEHHOTO a00 HaJI3BHYAaWHOTO CTaHy, Y 3B SI3KY 31 CTUXIHHHM JIUXOM,
BIfICEKOBUMH [TiSIMH, 3aXOAaMH MO0 OOPOTHOM 3 TEPOPU3MOM a00 IHIIMMHU HAJA3BUYaHUMHU O0CTaBHHAMU
MOYKe OyTH 3MiHEHO TEPUTOPiaIbHY MiACYAHICTD CYIOBHX CIIPAB, IO PO3TIISIAIOTHCS B TAKOMY CY/Ii, 3@ pillleH-
HsAM Buioi paan npaBocyns, o yXBasltoeTbes 3a noganusaM [onosu Bepxosroro Cyny, muisixom ii nepenaui
JIO CY[y, SIKHH HaWOIIBII TEpUTOPiabHO HAOMMKEHUH 10 CYIy, III0 HE MOXKE 3/IHCHIOBATH TIPAaBOCYIIs, a00
IHILIOTO BU3HAUEHOTO CyAy. Y pa3i HEMOXKIJIMBOCTI 31iHCHEHHs! BuIoro panoro npaBocynzst TaKOro IMoBHOBA-
JKCHHSI BOHO 3IIHCHIOEThCS 3a po3nopsmkeHHaM [onosu Bepxosroro Cyny. BinnosigHe pilieHHS € Takox
ITiJICTaBOIO JIJIS TIepe/iadi BCiX CIIpaB, SIKi epeOyBaroTh Ha PO3MISAL CYIy, TEpUTOpialibHA MiCYIHICTh SKOTO
3MIHIOETRC» [12].
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Y nponoBkeHHsI IUCKYCii BapTO JOAATH, 110, Hanpukian, A. [larenina qopeyHo 3ayBaxye, 1[0 «9aCTHHA
CTpaB, 110 32 TEPUTOPIATHHOIO MICYAHICTIO HAJIEKAIX J0 CY/iB, [0 TUMYACOBO TiepeOyBasn/mepe0yBatoTh
YW Ha TEPUTOPii SKUX BEJUCS aKTUBHI OOWOBI Nii Oynu mepenaHi M0 Cy[iB, HA TEPHUTOPIi SIKUX HE BEJHCS
akTUBHI 00MOBI Aii. KOHCTHTYIIHHI IepkaBHI IHCTUTYIIIi B YMOBaX BBEJCHHS TAKOTO TIPABOBOTO PEKUMY, SIK
BOEHHHH CTaH, HE3BAKAIOYM HA 3arpo3u Ta HeOesmeKy, 3000B’s3aHi (yHKmionyBartu» [10, c. 219-222]. Mo
TOTO K, HArOJIOIIY€E aBTOPKA, «(PYHKITIOHATbHA AISUTBHICTh IUX 1HCTUTYIIN 32/ 3a0e3MedeHHs 1 3aXUCTY
HaI[lOHAJFHUX 1HTEpeciB 1 Oe3nexn YkpaiHu Ta ii Hapoxy Mae OyTH MaKCHMAallbHO I[IeCTIPSMOBAHOI0, Palli-
OHAIILHO JIi€BOTO, OE3MEPEPBHOIO 1 TAKOIO, IO BiAMOBiAa€ KOHIICHTPOBAHNUM, HATaJbHIM BUKIIMKAM BiCHKO-
Boro vacy» [10, c¢. 219-222].

[opsia 3 UM MOXKHA IOTOOUTHCS 13 3ayBaKeHHSIMH A. HikoJIeHKO, SKHUii TOBOPUTS, 1110 aHAJI3 IPAKTUKU
300ICHEeHHA NPagocy00s y nepiod 60EHHO20 CMAHY CBITYATH PO TaKi 3MiHU y CyAOYWHCTBI: MTUTAHHS ITiICY/I-
HOCTI CIpaB, IOHOBJIEHHS IPOLECYAIbHUX CTPOKIB, IPOAOBKEHHS CTPOKIB 3arajibHOI Ta CIELiaIbHOI [1030B-
HOI JIaBHOCTI, aKTyali3allisi OHJaiH-Cyno4nHCTBa Ta iH. CIifl 3ayBakKUTH, IO OUIBIIICT 3aXOfiB, SIKi HUHI
BIIPOBAUKYIOTbCS y CYHOBill cHCTEMI, «MarOTh Ha METi 3a0€3MEeUNTH MOMJIMBICTh PO3IISILY CYyAOBHX CIIpaB
1 He HapakaTd Ha HeOe3MeKy >KUTTS Ta 3I0POB’sl yUaCHHUKIB CylOBOro Ipouecy» [9], oTxe, cipsiMoBaHi Ha
3a0e3MeUeHHs IpaBa Ha JOCTYII 0 IPAaBOCYs, 110 3aKpiljeHe Ha MIKHAPOAHOMY Ta HalllOHAIbHOMY piBHI
SIK OJTHE 13 BU3HAYAJIbHUX TPaB JIFOIUHH.

3 mepmwx JHIB pOCiiChKO-yKpaiHChKOi BiftHM Pana cynmiB Ykpaiau (TOOTO KoJeriadbHHH OpraH, sSIKUi
MiX 3’{31aMu cy/y1iB YKpaiHu BUKOHY€E (DyHKIIT OpraHy CyIIiBCHKOTO CaMOBPSTyBaHHS) YXBaJIMIa BAXKIIUBI
peKoMeHAali1 11010 poOOTH CY/IiB 32 yMOB BOEHHOTO CTaHy. AHAIII3yIOYH IOKYMEHT, JOPEYHO cepe]l OCHOBHUX
pEeKOMEH/IaIlI{ 00 PO3MIISILY CYIOBUX CHPaB BHAUTUTH Taki: 1) Cyau 10 MOXIIMBOCTI MOBHHHI BiTKIalaTH
o3I crpaB (3a BUHATKOM HEBIIKJIAJHUX CYIOBUX PO3MIAIB); 2) CyaH MOBHHHI PO3MISIIATH CIIPABH, SKi
HE € HeBIKJIAIHUMHU, 38 HABHOCTI MMCbMOBOI 3T0JIM Ha i€ BCiX YYaCHHUKIB CyA0OBOTO NPOBAIKEHHS; 3) Cynu
MAalOTh BUBKCHO MiJXOAUTH JI0 IMTaHb, OB’ SI3aHUX 3 IOBEPHEHHM IIPOLIECyaIbHUX JOKYMEHTIB, 3aIHIICH-
HAM X 0e3 pyxy Towio; 4) CyId MaloTh MPOJOBXKYBAaTH MPOLECYyalbHI CTPOKH LIOHAMMEHINE 10 3aKiHYEHHS
BOEHHOTO cTany [15].

Takox BapTO 3a3Ha4MTH, 0 B 3aKkoHi YkpaiHu «lIpo mpaBOBUIl peKUM BOEHHOIO CTaHy», a caMe
y CT. 26, BperyJIbOBaHO NUTAHHS MIPABOCYIS B YMOBAaX BOEHHOTO CTaHy. IHTepnpeTyoun cT. 26 HOpMaTHBHO-
IIPaBOBOI'0 aKTa, BAXKJIMBO HATOJIOCUTH HA HOPMI, SIKa IIPOIHCYE, IO «IIPaBOCYIAsl HAa TEPUTOPIi, Ha sKii BBe-
JIEHO BOEHHWHW CTaH, 3/MIHCHIOETHCS JHIIe cygamu. Ha il Tepurtopii AitOTh Cyau, CTBOPEHI BiAMIOBIAHO 10
Koncturyuii Ykpaiau. CKOpoYeHHS Ui MPUCKOPEHHS Oyab-sKkuxX (OpM CyJOUYMHCTBA 3a00pOHSETHCA. Y pasi
HEMOYUIMBOCTI 3/1IHCHIOBATH MPABOCYAIS CY[IaMH, SIKi JiIOTh Ha TEPUTOPIi, HA SIKili BBEIEHO BOEHHUI CTaH,
3aKOHAMM YKpaiHU MOke OyTH 3MiHEHa TepUTOpiajibHa MiJCYIHICTh CYIOBHUX CIPaB, 10 PO3MISJAIOTHCS B IIUX
cyaax, abo B yCTaHOBJIIEHOMY 3aKOHOM IOPSAKY 3MIHEHO MiCLI€3HaX0KeHHS cyiB. CTBOPEHHS HaA3BUUAHNX
Ta 0OCOONMMBUX CYIIB HE TomycKaeThes» [13].

BaxnuBo 3a3HauMTH, 110 HAYKOBLI AalOTh OOIPYHTOBaHY IPABOBY OLIHKY OKPEMHM IIOJIOXKEHHSIM
3akony. Tak, K. UepHineBchbKka HaroiomIye, o y nepiox BOEHHOTO CTaHy, BiAMOBiAHO A0 cT. 10 3akoHy Yipa-
iHn «IIpo mpaBoBHii PEXUM BOEHHOTI'O CTaHY», IOBHOBAXXEHHSI CyliB HE MOXYTb OyTH NPHUIIMHEH], a YaCTHHA
Jpyra cT. 26 3a3Ha4eHOro 3aKoHy Iepeadadae, M0 CKOPOUCHHS YU MPUCKOPEHHs Oynb-sKuX (Gopm cynodnH-
cTBa 3a00pPOHAETHCS. ABTOPKA 3ayBaKye, 1110 «IIPOTE J10 AisIIbHOCTI CyAOBOI I'JIKM BiIaau OyJ0 BHECEHO Oararo
KOpeKTUBiB. YacTHA CyIOBUX YCTaHOB MPU3YIIMHMIIA CBOIO AISUTBHICTh Yepe3 akTHBHI OOHOBI il Ta THMYa-
cOBy OKymauito. BHacnigok goro BiamoBigHumu posnopsyuikeHHsvmu Lonosu Bepxosnoro Cyny «IIpo 3miny
TEPUTOPIaIbHOI MiZCYAHOCTI CYIOBHX CIIPaB B YMOBaX BOEHHOTO CTaHy», OepydH /10 yBard BiJICyTHICTb MOX-
JIUBOCTI CyJJaMH 3/iACHIOBAaTH CBOi (DYHKIIIT TIiI 9ac BOEHHOTO CTaHy, TEPUTOPIaNbHY MiJICYAHICTH CYTOBUX
CTIpaB, 110 PO3MIAIAINCH y TAKUX cyaax, Oyimo 3miHeHo» [16].

AHani3yroun nojoxeHHs 3akoHy Ykpainu «lIpo mpaBoBuii pexum BoeHHOTO cTaHy» [13], B Vkasi [pe-
3uJeHTa YKpaiHu IIpo 3alpOBaHKEHHSI BOEHHOTO CTaHy MIETHCS PO «BUUCPITHUN MEpEiK KOHCTUTYLIHHUX
paB i cBOOO JIIOANHY 1 TPOMAJSIHUHA, SIKI THMYaCOBO OOMEXKYIOTHCS y 3B 513Ky 3 BBEICHHSIM BOEHHOI'O CTaHy
13 3a3HAYEHHSIM CTPOKY il IIUX OOMEXKEeHb, a TAKOXK TUMUACOBI OOMEKEHHS TIpaB i 3aKOHHUX 1HTEPECiB IOpH-
JTUYHUX 0Ci0 13 3a3HaYeHHSIM CTPOKY Jii X ooMexenby [13]. VY cT. 20 1poro x 3akoHy BU3HAYEHO, 1110 B YMO-
Bax BOEHHOTO CTaHy HE MOXKYyTh 0OMeKyBaTHCS TpaBa, o rnependaderi 4. 2 ct. 64 Koncrutyii Ykpainu [13].
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MPABO JTKOAMHW HA 3AXUCT B YMOBAX BIICBKOBOIO KOH®/TIKTY TA BOEHHOIO CTAHY: KITKOYOBI MUTAHHS

BaxnBo10 T€3010 y KOHTEKCTI HAyKOBOT'O 0OTOBOPEHHS € MipKyBaHHs X. MapKoBHY IIPO Te, 110 «00Me-
YKSHHS TIPaB JIFOAWHHU TIOTPiOHO BiZIMEKOBYBATH BiJl MOPYIICHHS MIPaB JIFOAWHH, OCKIUTBKH 11€ /1Bl Pi3HI KaTero-
pii. OOMexeHHsI TIpaB JIOAWHU BiIOYBAIOTHCS, KOIM JiepkaBa abo iHII Cy0’ €KTH 00MEXYIOTh BUKOPHUCTAHHS
OKpPEMHUX IIpaB JIIOIMHM B EBHUX CUTYALIsIX 13 3aKOHHUMH LJIIMH, TAKUMH sIK 3a0e31eUeHHs Oe3MeKu, 3aXu-
CTYy TPOMAJICHKOTO TOPSAKY, OXOPOHH 37I0POB’sI, & TAKOXK 3aXHCTy TpaB Ta CBOOOJ iHIINX 0ci0 a0 iHTepeciB
cycrinbcTBa 3aranoM. OOMeXeHHs TpaB JIFOAMHA TOCTIHHO MOB’si3aHi 3 MEBHUMHU YMOBaMH 1 TIOBUHHI OyTH
MIPONOPLIHHUMHU 10 00 €KTUBHUX LiJEH, SIKUX BOHM MalOTh AOCSIITH. BomHodac mopymeHHs NpaB JTIOAMHU
3aBKAM MepelyBae 1mo3a MeKaMu JI03BOJIEHOTO» [8, ¢. 95-99].

A SIK ke 3 peajti3alli€ro npaBa Ha 3aXHUCT Ta JOCTYI J0 HPAaBOCYAIS HA THMYACOBO OKYIIOBAaHUX TEPHUTO-
pisix? Bapro morogutucs 31 cipaBeIMBUM 3ayBaskeHHAM Y. Jlazap, 110 npobieMa noJjsirae y Tomy, o «3axXucT
IIPaB CyA0M rapaHTOBAHO AEP>KaBOIO 1 3aKOHOABCTBOM, OJIHAK Ha MPAaKTHL, Ha >Kajb, Y 3B 53Ky 3 THMYACO-
BOIO OKYTAITIEI0 IEIKUX TEPUTOPIid, a TAKOK aKTUBHUMHE OOMOBUMHU JTisIMU OYyJ10 TIPUITMHEHO JisUTBHICTh CY/IiB
y AESKHUX 00JIacTsX; caMe TOMY 3 METOI0 3a0e3neueHHsl PyHKIIOHYBaHHS CyIOBUX OpraHiB Oy0 MPUHHSTO P
3MiH Ta JIOTIOBHEHb 0 YHHHOTO 3aKOHOJABCTBA, 1110 JJa€ MOXKIIUBICTD 3a0e3medyBaTu poOOTy CynOBOT BIIAIMN»
[7, c. 63—166].

VY nponosxenHs auckycii O. batiok 3a3Hauae, M0 «MDKHAPOJHO-TIPABOBUM 3aXUCT TOTPUMAHHS IpaB
JIIOIMHM B yMOBaX BOEHHOTO CTAHY BapTO PO3IVISATH SIK CYKYIHICTh HOPM, ITOJIOXKEHB Ta MPaBHJI BU3HAUYCHUX
MDKHapOIHMMH HOPMAaTHUBHO-TIPABOBUMH JIOKYMEHTaMHM, CIPSIMOBAaHUMHU Ha 3aXHCT, i 4ac BEICHHS aKTUB-
HUX OOHMOBMX i UM Ha TMMYAacOBO OKYIIOBAaHUX TEPUTOPISX, 3arajbHOBH3HAHUX Ta HAHOIIBII BaKIMBHX
TPOMAaJITHCHKUX (OCOOMCTHX), TTONMITUIHUX, EKOHOMIYHHX, COIIaJbHIX, KyJIbTYpPHUX Ta IHIIUX IPaB i CBOOO
BiJl IPOTHUIIPABHUX TOCATaHb Y TePiof Mii BOeHHOTO cTaHy» [1, ¢. 339-342].

€ 1e oMH BAXIJIMBUM acrieKT 0O0roBOpPEeHHS — OOMEXEHHS! KOHCTUTYLIHHHUX MPaB Ta cBOOO. JIOIMHU.
3a yMOB BOEHHOTO CTaHy OKpeMi KOHCTHTYLINHHI IIpaBa JIOAMHHU 3a3HAI0Th oOMexeHb. Bognouac Koncrury-
i YKpaiHu BU3HAYAE, SKi TpaBa HE MOXKYTh OyTH OOMEXeHi HaBiTh B YMOBaX BOEHHOTO CTaHY, OCKUTBKH 1X
3a0€3MeUCHHS Ta rapaHTyBaHHS MAlOTh 3HAYCHHS JUIsl ICHYBaHHS JIIOIUHM Ta AEP’KaBU B IPAaBOBOMY JIEMOKpa-
TUYHOMY TIOJI.

[Ipu upomy Haersbest epeayciM Ipo Te, Mo 0cOONMBUI MPAaBOBUN PEXUM BOEHHOTO CTaHy B YKpaiHi
€ ICBHUM 1 BUKJIUKOM, 1 IPAaBOBUM PH3UKOM — Y IUIOIIMHI AJIsl peaIbHOro 3a0e3MeUeHHs] KOHCTUTYIHHUX ITpaB
i CBOOO/T JIFOIMHY, 1 camMe TOMY YHHHE 3aKOHOJABCTBO YKpaiHU MICTHTH JIeKiJIbKa HEOOX1THUX rapaHTii 3aXu-
CTY TIpaB JIFOMHU.

[ominsiemo mo3uiiro aBTopiB mochimkeHHs «Constitutional human rights under martial law: legal
realities», 0 «3acTOCyBaHHS 00MEXKE€Hb KOHCTHUTYIIHUX TIPaB € OJHUM i3 OCHOBOIIOJIOXKHHX €JIEMEHTIB BiJI-
HOCHH MDK 0CO0OI0 Ta AEP)KaBOIOY», TAKE «OOMEKEHHsI OCHOBHHUX IIPaB 1 cBOOO JIFOANHYU MOKIIMBE JIULIE K
MIpaBOMipHe, MiJIECIPSIMOBaHe KiJIbKiCHE Ta SKiCHE 3MEHIIICHHS B IPOIIeci IPaBOBO pearizallii THX MOKIHBHX
MoJIeJIel TOBEIHKH, SIKi CTAHOBJIATH OCHOBHE IIPAaBO 0COOM, HA YACTHHY 1HIIMX OCi0... Ta MaIOTh BUKJIIOYHO
MIPaBOBUH, THMYACOBHH, aIpeCHIMA, HEUCKPUMIHAIIHHIH, CYCTIIEHO KOPUCHUN XapaKTep 1 MOJISATa0Th y 3BY-
JKeHHI 00CATy Ta 3MiCTy OCHOBHHX TIOTSHIIIHHUX MOKIIMBOCTEH 0COOM B iHTEpecax Oe3reKku AepikaB 1 oien
y Takomy ctasi» [19].

3 omIsiay Ha BULIECKa3aHE MOKHA KOHCTATyBaTH HU3KY BasKJIMBUX BUCHOBKIB. [lo-niepiue, npasa 1ronuHu
Ta MPaBo Ha IX 3aXMUCT PETYIIOIOTHCS SIK HAL[IOHAIIBHUM, TaK 1 MDKHAPOIHUM IPABOM, METOIO SIKOTO € CUCTEM-
HUH KOHTPOJb 32 pealizaiieio 3000B’g3aHb 3a JOTPUMaHHSIM MiXHAPOJHHUX yHIBEpCaJbHHUX MPHUHIUIIB Ta
MDKHapOIHO-TIPaBOBUX HOPM, a TAKOXK 3aCTOCYBaHHS IPAaBOBUX MPUMYCOBHX 3aXO/iB 3a IX MOpPYILICHHS.

[To-gpyre, y KOHTEKCTi BIHCHKOBOTO KOH(QUIIKTY Ta B YMOBaX BOEHHOI'O CTaHy MIXHapOIHO-IIPaBOBUI
3aXHMCT JOTPUMAHHSI [IPAB JIIOAMHHU BAPTO PO3IVISIATH SIK CYKYITHICTh HOPM, BU3HAYEHUX MIKHAPOIHUMH HOP-
MaTHBHO-IIPaBOBUMH aKTaMH Ta HOPMaMH HaI[lOHAJILHOTO 3aKOHOJABCTBA, CIIPSIMOBAHUMH Ha 3aXUCT 3arajib-
HOBM3HAHHUX Ta HAMOUIBII BaXKJIMBUX I'POMAASHCHKUX, HONMITHYHUX, EKOHOMIUYHHUX, COLIAJIbHUX, KYJIBTYPHHX,
CKOJIOTYHHUX Ta IHIIMX MIPaB i CBOOO JIFOIUHHM BiJl IPOTUIIPABHUX HOCATAHb.

[To-Tpete, 0OMexkeHHS TIpaB JIFOAMHU 32 YMOB BiHICHKOBOTO KOH(IIIKTY Ta BOEHHOTO CTaHy MOTPiOHO
TU(EpeHITiIOBaTH Bl TIOPYIICHHS MIPaB JIFOIMHH, OCKUTFKY 32 TIPUPOIOI0 Ta (DYyHKITISIMH — I1€ JIBi Pi3HI IOJTi-
TUKO-TIpaBOBi Kareropii. OOMeXeHHsI MpaB JIIOAWHU BiJ0yBa€ThCs, KOJIU BIATOBITHO 0 BH3HAUEHUX IIpa-
BOM IIiJIeH JeprkaBa ab0 yIIOBHOBAXKEHI HEIO Cy0’€KTH OOMEKYIOTh ITeBHI MOTEHITIIHI MOXKIIMBOCTI JIFOAWHA
Yy KOHTEKCTI IIPaBOBOIO 1107151 — 3a0€3MEUCHHS CYCIIIbHOT O€3IeKH, 3aXHCTy T'POMAJICHKOTO MOPSIIKY, OXOPOHU
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3JIOPOB’s, 3aXUCTY MPaB Ta CBOOO 1HIINX 0ci0 a0 iHTepeciB CyCcHiibCcTBa 3arainoM. HatoMicTh, MOpyIIeHHS
IpaB Ta cBOOOI JIFOIMHH anpiopi € 1Mo3a MPaBOBUMH PaMKaMH.

[To-ueTBepTe, 0OMEKEHHSI OCHOBHUX ITPaB 1 CBOOOT JTFOJIITHHA B YMOBAX BiliCHKOBOTO KOH(ITIKTY Ta B yMO-
BaX BOEHHOTO CTaHy MOXJIMBE JIUIIE SIK BUKJTIOYHO MPaBOBE, THMYACOBE, iHIMBITyaTi3oBaHe, HEJUCKPUMIiHA-
IiifHe SBUIE Ta MOXKE TOJISTaTH y 3MEHIIEHHI 00CATYy Ta 3MiCTy MPAaBOMOYHOCTEH JIFONMHN TUTBKU 3arajioM
B iHTepecax Oe3MeKu CyCIiIbCTBA Ta JIePIKaBH.

[To-mr’siTe, mpoGeMa 3aXnCTy TpaB JIIOIUHN Y KOHTEKCTI BIHCHKOBOTO KOH(ITIKTY Ta B yMOBaX BOEHHOTO
cTaHy B YKpaiHi OJATaE mie i y TOMy, IO y 3B’SI3KY 3 THMYACOBOIO OKYTIAIIIEI0 ICSKUX YKPAaTHCEKUX TEPUTO-
pi#i, a TakOXXk aKTHBHUMHU OOMOBHUMH JTisIMH Ha TEPUTOPIi CXiTHUX TepUTOPiil Ykpainu OyIio MPUITHHEHO [TisiTh-
HICTB Cy/iB y JAESKUX O0JACTSX i, SIK HACHIJIOK, 3aXUCT TIpaB CyJIOM He 3iiicHIoBaBcsa. Came 3 MeToro 3a0e3-
MeYeHHsI HOPMAJILHOTO (yHKI[IOHYBaHHS CyIOBHX OPTaHiB 10 YNHHOTO 3aKOHOJABCTBA OyJIM BHECEHI 3MiHH.
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Abstract. The Nuremberg Trial of the Major War Criminals 1945-1946 was the International Military Tribunal
in Nuremberg (Germany, November 20, 1945 — October 1, 1946) which considered the criminal actions
of the leadership and individual organizations of the Third Reich in unleashing and conduct of the Second World
War. The idea of creating an international tribunal originated in the USSR, it was stated in the governmental
declaration “On the responsibility of Hitler’s invaders and their accomplices for the crimes they committed in
the occupied countries of Europe” of October 14, 1942,

After lengthy negotiations and meetings, the tribunal was formed from the representatives of four states:
from the USSR — |. Nikitchenko (deputy chairman of the USSR Supreme Court), from the United States —
F. Biddle (former US Attorney General), from Great Britain — D. Lawrence (chief judge of the United Kingdom
Court of Appeals), from France — A. Donnedieu de Vabres (Professor of Law). The prosecution was formed on
the same basis: from the USSR — the Attorney General of the USSR R. Rudenko, from the USA — the Attorney
General of the USAR. Jackson, from Great Britain — the Minister of Justice of Great Britain H. Shawcross, from
France — Professor of Law F. de Menthon. The defense was represented by 27 lawyers with 54 assistants.
403 public hearings were held, about 5.330 documents were considered (2.630 were provided by the prosecution,
2.700 by the defense) [10]. The defendants were charged with four counts: conspiracy to commit crimes
against peace, unleashing the war of aggression, crimes against humanity, and war crimes. The trial lasted
almost a year. The testimony of 280 witnesses was heard. Protocols and evidence amounted to 40 volumes.

It was the Nuremberg Tribunal that had consequences for the formation of the international legal mechanism
of criminal prosecution for the commission of crimes, the social danger of war crimes was first formed
and defined, the composition of most war crimes was developed, and the determining features of criminally
punishable behavior were established.

Key words: International Military Tribunal, Nuremberg Trial, principles of the Statute of the Nuremberg
Tribunal, International Criminal Court.
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AHomauyis. Y BocnifjpkeHHi akLueHToBaHo yBary Ha HioopHOep3bkomy Npoueci Hag, rofloBHUMW BiiCbKOBMMM
3rnoumHuaMn 1945-1946 pp. — MixxHapogHomy BoeHHOMY TpubyHani y HiopH6epsi (HimewuunHa, 20 nuctonaga
1945 p. — 1 x0BTHA 1946 p.), SKMIN pO3rnsgaB 3MOYMHHI Aii KepiBHMLTBA Ta OKPEMUX OpraHizauinn TpeTboro
Pelixy won0 po3s’sisyBaHHst Ta BeAeHHs [pyroi cBiTOBOI BiiHW. KOHCTaToBaHO, WO idesi CTBOPEHHST MixXHa-
pogHoro TpubyHany suHukna y CPCP, npo ue roBopunocs B ypsaoBin geknapadii «[po BignosiganbHiCTb
riTnepiBCbkMX 3arapbHUKIB Ta iX NOCOOHMKIB 3a 3M04YMHU, BUMHEHI HUMK B OKYMOBaHWUX KpaiHax €sponu» Big
14 xoBTHA 1942 p. MMicna TpuBanux neperoBopiB i Hapag Oyno cdopmoBaHO TpubyHan 3 NpeacTaBHM-
KiB yoTupbox gepxas: Big CPCP — I. HikityeHko (3acTtynHuk Fonosu BepxosHoro Cygy CPCP), Big CLUA —
®. bigan (konuwHin reHnpokypop CLUA), Benukoi Bputanii — [1. JloypeHc (ronoBHui cyoast AnensiliiHoro
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cyny CnonyyeHoro KoponiscTtsa), Big ®paHuii — A. [loHHeabe ae Babp (npodecop npasa). Ha uin e OCHOBI
Byno ccpopmoBaHo 06BMHYBaYeHHs: Big, CPCP — MeHepanbHuin npokypop CPCP P. PygeHrko, Big CLUA — NeHe-
panbHuii npokypop CLA P. [xxekcoH, Big Benukoi BputaHii — MiHicTp toctuuii BenukobpuTanii X. LLoykpocc,
Big PpaHuii — npodhecop npasa ®. ae MeHTOH. 3axucT npeacTaBnsanm 27 agBokariB i3 54 nomivHukamu. Npo-
BefeHo 403 rpoMaacbkux CriyxaHHs, po3rnsHyTo 6nmnabko 5330 gokymeHTiB (2630 HagaHO CTOPOHOK OOBU-
HyBayeHHs1, 2700 — 3axucTtom). MigcyaHUM BUCYHYNM 3BMHYBAYEHHS 3a YOTMpMa MyHKTaMu: 3MOBa 3 METOH
BYMHEHHS 3MOYMHIB MPOTU MUPY, PO3B’A3yBaHHS 3arapOHMLBbKOT BiHW, 31TO4YMHW NPOTU MIOAAHOCTI Ta BiMICbKOBI
3MOYUHN.

AKLEHTOBaHO yBary Ha Hacnigkax HopHOepabkoro TpubyHany anst popMyBaHHS MiXKHapOOHO-NPaBOBOro
MexaHi3My MPUTATHEHHS 0 KPMMiHanbHOI BignoBiganbHOCTI 32 CKOEHHS 3MOYMHIB. 3ayBaXeHo, Lo BrepLue
Oyna cdhopmoBaHa Ta BM3Ha4eHa cycninbHa Hebe3neyvHiCTb BOEHHMX 3MT0YMHIB, pO3pobrneHo cknaam GinbLIocTi
BOEHHUX 3MOYMHIB Ta BCTAHOBMEHI AETEPMIiHYHOYi O3HAKN KpUMiHaNbHO KapaHol NOBeaiHKN.

Knrouosi cnosa: MixHapogHui BoeHHMI TpubyHan, HiopHb6ep3bkuii npouec, npuHumnu CtaTtyTty HiopH-
6ep3bkoro TpubyHany, MixkHapo4HUIA KpUMIHANBHUIA cya.

The International Military Tribunal for German War Crimes was the first international criminal tribunal
in modern history. For this reason, the drafters of the Statute and the Rules of procedure and evidence could not
draw on the experience of a previous international criminal court or tribunal to develop these legal documents.
As a result, they reconsidered in their legal system or culture the answers to questions such as who would be
sued, what charges should be filed, and what procedures should be followed. The course of the Tribunal has
been widely studied in the science of international law [3, p. 99-108].

During the Nuremberg Trials the focus was on the aggressive war unleashed by the Nazis and their
violation of the laws and customs of war. The Nazi genocide was covered by the trial as a war crime or a
crime against humanity, especially “destruction» or «persecution” [5]. At the end of the process, the efforts
towards the development of international criminal law increased. In resolution 96 (1) of December 11, 1946,
the UN General Assembly for the first time defined the crime of genocide and declared it to be a crime under
international law.

The purpose of the article is to analyze the practice of the International Military Tribunal. Among the
latest works devoted to this issue, we can name the works of O. Senatorova, O. Nigreeva, O. Yukhimiuk,
A. Ivanova. Among the foreign researchers of this problem, we should mention H. Akvaviva, K. Wright, M.Sh.
Bassiuni and F.O. Raimondo. J. Martinez, A. Danner and others.

It is worth noting that the Nuremberg Tribunal was the first international criminal court in history,
which persuasively and convincingly proved the guilt of the defendants in committing serious international
crimes and convicted major German war criminals. At the Nuremberg Trials, the judges concluded that all the
crimes committed between September 1, 1939 and May 8§, 1945 were cognizable not only in Germany but in
all occupied countries. All defendants entered into an agreement with each other, developed a detailed plan for
conducting criminal operations and systematically implemented it. As a result, a huge number of war crimes
and crimes against humanity were committed. The plan drawn up by the criminals became the cause of “total
war”, which involved methods of warfare and military occupation, contrary to the customs and laws of war.
Crimes were committed on the battlefields in clashes with enemy armies and against prisoners of war, in the
occupied territories, against the civilian population. Consequently, war and other crimes develop into crimes
against humanity if they are committed by pre-arranged orders and therefore have a state-organized nature, as
well as pursue the goal of mass extermination of people.

After the Second World War, individuals were held criminally responsible for international crimes.
Criminal prosecution of guilty persons was carried out by the Nuremberg Tribunal, which became the most
famous judicial body in the entire history of mankind [14, c. 15]. The so-called Nuremberg principles found
their further development in the principles and norms of international criminal and international humanitarian
law and, accordingly, became fundamental in the creation in the 90-s of the 20th century international ad hoc
criminal tribunals. The purpose of the International Military Tribunal was to prosecute and punish the main
war criminals [12, c. 280], it established for the first time at the international level the rights of the accused and
the guarantees of their provision in the modern sense. Among such rights is the right to protection.

It is worth noting that the problems of international criminal responsibility require a thorough theoretical
understanding, as they are insufficiently developed in the legal literature. The well-known Latin expression
nullum crimen sine lege — nulla poena sine lege (there is no crime unless it is specified in the law) has its
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own specifics in relation to the application of norms of international criminal law. It should be noted that
international law is a priority in the case of consideration of a crime against the peace and security of humanity
(in particular, war crimes) [4, c. 271]. Thus, it can be argued that the principles applied and developed by the
Nuremberg Tribunal have been repeatedly confirmed as part of international law.

At that time, there were grounds for disputes over the legality of the establishment of the IMT. The most
common criticism is that it was “the trial of the winners over the losers”. This argument can be called reasonable,
because, firstly, only Germans were accused in the trial, secondly, the judges were only representatives of the
victorious states and, thirdly, as it became known today, during the Nuremberg Trials, there was an agreement
between the representatives of the founding states not to touch on a number of issues on which these countries
could become the subject of accusations, and to stop their statements at the trial. In particular, questions: a) the
Soviet-German non-aggression pact of 1939; b) the behavior of Britain during the war with the Boers; c) the
British bombing of Dresden; d) Katyn and others.

It is established that the practice of the International Military Tribunal (Nuremberg Tribunal) revealed
the important role of general principles of international law in the context of international criminal justice.
The Nuremberg Tribunal emphasized not only the punishment for the crimes committed, but also the need to
establish legal precedents based on generally accepted principles of law to prevent future violations.

Among those general principles of law that the Nuremberg Tribunal applied in its practice, F.O. Raimondo,
after analyzing the practice of the International Military Tribunal, gives examples of the application of three
general principles of law: “there is no crime and punishment without law” (lat. Nullum Crimen Nulla Poena
Sine Lege ), “there is no criminal responsibility without moral choice” (eng. There is no Criminal Responsibility
without Moral Choice) and the principle of “personal guilt” (eng. Personal Culpability) [7, p. 77-79].

It is worth agreeing with many scholars that the statutes of post-war tribunals were not legally flawless.
There is reason to speak of a violation of the principle of nullum crimen, nulla tocka, sine lege, because the only
type of crime of the Nuremberg Tribunal Statute, which had a treaty basis and existed in international law until
1939, were war crimes. At the same time, the prohibition of aggression and crimes against humanity existed at
the level of customary norms of international law, which were determined ex post facto — through retroactive
jurisdiction. The analysis conducted by scientists shows that the admissibility of bringing to international
criminal responsibility for the aggression of individuals has been sharply criticized, which was unprecedented
in international law of that time [12].

The principles of the Statute of the Nuremberg Tribunal were applied not only in Nuremberg but also
in the trial of war criminals in Tokyo [5], and were then tested and approved in the following numerous trials
in the occupied territories. Today, “the Nuremberg Principles” are recognized as customary law and form
the “core” of substantive international criminal law [1, c. 10]. It can be stated that the Statute and Verdict of
the Nuremberg Tribunal gave international law new principles of international law that did not exist before
their adoption — the principles of international criminal law and international criminal procedure and laid the
foundation for the structure and mechanism of international criminal justice.

During the occupation, the defendants used methods of torturing residents that cannot be justified. The
accused terrorized civilians: they killed and tortured them, threw them in prison without trial or investigation,
and treated them severely. Various methods were used for terror: executions, hanging, gas poisoning, forced
starvation, overcrowding, overwork, lack of sanitary and medical care, and torture in various ways. They even
practiced torturing with hot iron and pulling out nails. The most terrible were the experiments on living people,
who were mocked with various surgeries, etc.

This whole story reminds us of a full-scale war, not a special operation in Ukraine, which was launched
on February 24, 2022 at 4.00 am. Therefore, in our opinion, we should talk today about the International
Criminal Court, so to speak, the “child” of the Nuremberg tribunal, which has jurisdiction over some of these
crimes (war crimes, crimes against humanity and crimes against peace) committed in Ukraine.

So far, the Prosecutor of the International Criminal Court Karim Khan has decided to open a formal
investigation into the situation in Ukraine. The continuation of the war and the shelling of the civilian
population give reason to believe that crimes are being committed in Ukraine that fall under the jurisdiction of
the ICC. The court investigates and, if necessary, judges those accused of the most serious crimes: genocide,
war crimes, crimes against humanity. The use of military force by Russian President Vladimir Putin is a crime
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of aggression, the outbreak of illegal war, and everything that has developed into the concept of “crimes
against peace” during the Nuremberg Trials.

On March 7, 2022, the UN International Court of Justice opened a case on Ukraine’s lawsuit against Russia
and heard Ukraine’s arguments. The International Court of Justice in The Hague has scheduled a second hearing on
March 8 to give Russia an opportunity to present its evidence. But Russia denies that it is waging a war of aggression
against Ukraine on its territory and calls it a “special operation” aimed at “demilitarization and denazification”.
However, it can be stated that Russia is committing crimes against peace and humanity of our state.

It should be emphasized that we, Ukrainians, as a separate nation, have the right to live independently,
every city has the right to security, everyone has the right to freedom and happiness, people should not be the
instrument of the regime of a dictator, people have the right to life, which is enshrined in many international
acts, namely the Universal Declaration of Human Rights, the International Pact on Civil and Political Rights
and the Convention for the Protection of Human Rights and Fundamental Freedoms.

International politicians such as former British Prime Ministers Gordon Brown and Sir John Major insist
on a new international tribunal to investigate Vladimir Putin’s actions in Ukraine. Also, other scholars, lawyers
and politicians, about 140 people — signed a petition to establish a judicial body based on the Nuremberg Trials
of Nazi war criminals after World War I1.

The International Criminal Court (ICC) is already investigating against Russian President Vladimir
Putin on suspicion of war crimes against Ukraine. Accordingly, the military tribunal will act as an addition to
the ongoing investigations by the International Criminal Court.

The creation of the ICC was a consequence of the maturity of the international community and its better
understanding of global problems. As M. Buromensky successfully notes: “The understanding in the states of
the full depth of global problems with the social and political perversions of the regimes is regarded by the
world community as a sign of the civilization of the states and their readiness to take responsibility for the
future of humanity” [2, c. 5].

On the other hand, the Court is often criticized due to the imperfection of its practice and, apparently, bias
towards the accused representatives of African countries. However, such criticism is typical of international
justice bodies in the early stages of their activity. For example, as noted by I. Yavorska, there was similar
criticism of another body of international justice — the Court of the European Union: “In the first years of the
existence of the Court of Justice of the European Union, there were often critical comments regarding the lack
of court rulings and practices that ensure the protection of rights and human freedoms” [15, c. 102].

The Rome Statute provides that the ICC applies the Statute itself, the Elements of Crimes and the
Rules of Procedure and Evidence; international treaties, norms and principles of international law, including
generally recognized principles of the law of armed conflicts; and only if this is not possible, the Court applies
the general principles of law taken by it from the national legislation of the legal systems of the world, provided
“that these principles are not incompatible with this Statute and with international law and internationally
recognized norms and standards” [8].

As we can see, in this case it may seem that the general principles of law are only a tertiary source of
the ICC’s decision-making activity, subject to application only if those sources that stand in the hierarchy of
the Rome Statute above will not be able to fully provide adequate guidelines for issues that are the subject of
its consideration.

One of the most common myths about the ICC’s activities is that it will replace Ukraine’s national courts
in cases considering the most serious international crimes under its jurisdiction. Such a statement seems legally
insignificant. The analysis of the incorporation documents of the International Criminal Court, as well as legal
doctrine, allows us to state that the ICC operates on the principle of complementarity. The basic nature of this
principle is that the ICC does not replace national courts, but considers cases of the most serious international
crimes where the state is “unable” to investigate such crimes or knowingly “evades” it. In our view, the International
Criminal Court is called upon to put an end to the system of “one-time” war crimes tribunals, including special
tribunals established to investigate the events in the former Yugoslavia and the genocide in Rwanda.

But today, the ICC’s capabilities are limited, as it cannot investigate Russia’s aggression without UN
Security Council sanctions, which Moscow can put a veto upon. Therefore, we hope that the aggressor country
will be expelled from the UN Security Council, a permanent body responsible for maintaining peace and
security in the world. It should be reminded that Russia declared itself the successor to the USSR and thus took
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the place of a permanent member of the UN Security Council. In this case, the state has the right of veto, which
can be applied to any resolution.

Thus, the Nuremberg Trials are called the “Court of History”. The great significance of this process
lies in the fact that for the first time in human history criminals who committed horrible crimes against peace,
laws and customs of war, against humanity, were convicted, this tribunal put an end to the defeat of fascism.
In all previous wars, the population exclusively had to pay for the crimes of their politicians. Now, specific
individuals have been brought to justice: the political and military leadership, the authors of the ideology, not
just their executors. The verdict of the Nuremberg tribunal has gone down in history, which we can rely on
today. We are confident that the trial of the President of the Russian Federation and his political leadership, as
well as the oligarchs of the aggressor country, will fully punish all those involved in this terrible war in our
country and on our Ukrainian land.
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AHomauyis. Y cTaTTi JocnifXeHi piBHI B3aemogii cyaoBoi Bnagm Ta rpomancbkocTi. CchopmoBaHo nigxig
00 OLiHKM KOMYHiKaLiHMX npoLleciB cyaoBOl BNaan Ta rpOMafCbKOCTI, SIKi fieXxaTb B OCHOBI IXHbOI B3aemogil,
3 TOYKM 30pYy BapiaHTiB nogadi, 0bmiHy iHopmaLieto Ta CTyMNeHs iHTePaKTUBHOCTI Takol KOMYHiKaLii, a Takox
BM3HAYeHO CyB’eKTUBHI Ta 00’ €EKTUBHI YNHHMKWM, SIKi BNNNBAKOTb Ha 1i e(DEeKTUBHICTb.

OkpecneHo aTpubyTUBHI XapaKTEPUCTUKN YHaACHMKIB KOMYHIKaALINHUX NpoLeciB CyaoBOI BNagu Ta rpomag-
CbKOCTI, SIKi 4O3BOMATL AOCAITN NO3UTUBHUX pesyrbTaTiB Takol B3aeMopii. MNpoaHarnisoBaHi MMTaHHA CTyNeHs
TpaHcnapeHTHOCTI CyAoBOI BNaau, piBHA NpaBoBOI KynbTypu CyAOBOI Bnagw, NpaBOBOI akTUBHOCTI rpoMaj-
CbKOCTi. BcTaHOBMNEHO, L0 3MiCTOM B3aEMVH CyA0BO| BNaau Ta rPOMafChbKOCTi € KOMMIEKC 3B’SA3KiB, B3AEMHMX
OPUONYHKX NpaB Ta 060B’A3KIB, Aki OPMYHOTLCA B NPOLECI IXHbOI B3aEMOgii Ta Ha HaMBULLIOMY eTani CBOro
€BOIIOLINHOro po3BUTKY HabyBaloTb HOPMATUBHO 3aKpinneHnx opm.

HaBeneHo knacudikauiio piBHIB B3aeMopil Cya0BOI Bfnagn Ta rpoOMagcbKoCTi 3 orngay Ha 3MICT IXHiX B3a-
EMMWH Ta CYTHICTb KOMYHiKaLiNHMX NpoLeciB, SKi NOKageHo B iX OCHOBY, sika BKovae y cebe: piBeHb KOMYHi-
KaTMBHOI B3aEMO/Iil, KM MOXe 34iMCHIOBaTUCH Y (bopMax iHPOPMYBaHHS, KOHCYIbTYBaHHS Ta BpaxyBaHHSA
OYMKW; piBEHb iHTErpauinHoi B3aeMogii, Sikuin BKItovae y cebe NapTHEPCTBO Ta AeneryBaHHSA MOBHOBAXEHb;
piBEHb IHCTUTYLIMHOT B3aEMOii, KW BKIOYae y cebe rpomMaacbkuii KOHTPOSb.

BusHayeHo, WO KOMYyHiKaLis y B3aeMuHaxX CydoBOI Bnagu Ta rpomMagCcbKoCTi — Lie npouecu nepegadi,
0OMiHy iHchopMaLieto Mix Cy4OBOKO BNagok Ta rpOMaAChKiCTO, SIKUM € CKNaAHMKOM CYCNiflbHOro npouecy, LWo
3abe3neyye peanisalieto NpaBa rpOMaCbKOCTi Ha y4acTb B yNpaeniHHI AepXXaBHMMM cripaBamu, B X04i SIKOro
30iICHIOIOTLCS PO3MOAIN porer Ta KOOpAMHaLIA 3ycunb Ans BUPILLEHHS ChinbHUX npobnemM. HaronoweHo Ha
TOMY, WO Anst nobynoBu SIKICHOT KOMYHIKaLl Ta YHUKHEHHS HEMOPO3yMiHb Yy XOAi B3aeMoAii cyaoBOi Bnagu
Ta rpomMagCbKOCTi 11 yH4aCHUKM MOBMHHI BOMNOAITU BIANOBIAHUMMN aTPUOYTUBHUMMN MEHTANbHUMU XapakTepucTu-
Kamu: ons CygoBOi Briagn — BUCOKWI pPiBEHb Ti TpaHCNapeHTHOCTI, a ANs rpoOMagCcbKOCTi — BUCOKUI PiBeHb T
NpaBoBOi KyNbTYpU Ta NPaBoBOi aKTUBHOCTI.

Kntodosi criosa: cynosa Bnaga, cyau, rpoMafcbKiCTb, KOMYHIKaLLis, KOMYHiKaLinHa cTpaTeris CyaoBol Bnaau,
npobnemn B3aemogii CyqoBOi BNaau Ta rpOMafchbKoCTi, CyQoBi KOMyHiKaLii, piBHI B3aemogii cyqoBoi Bnagm
Ta rpoMagCcbKOCTi, B3aEMOZiS cydy Ta rpOMafCbKOCTi, TPaHCMapeHTHICTb Cy4OBOI Briagu, NpaBoBa KynbTypa
rPOMafcCbKOCTi.
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Abstract. The article examines the levels of interaction between the judiciary and the public. An approach
to the evaluation of the communication processes of the judiciary and the public, which are the basis of their
interaction, has been formed from the point of view of submission options, information exchange and the degree
of interactivity of such communication, and subjective and objective factors that influence its effectiveness
have also been determined.
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The mental features (attributive characteristics) of the participants in the communication processes
of the judiciary and the public are outlined, which will allow to achieve positive results of such interaction. The
issues of the degree of transparency of the judiciary, the level of legal culture of the judiciary, and the legal
activity of the public are analyzed. It was established that the content of the relationship between the judiciary
and the public is a complex of connections, mutual legal rights and obligations, which are formed in the process
of their interaction and at the highest stage of their evolutionary development acquire normatively fixed forms.

The classification of the levels of interaction between the judiciary and the public is presented, taking into
account the content of their relationship and the essence of the communication processes. It includes: the level
of communicative interaction, which can be carried out in the forms of informing, consulting and taking into
account opinions; the level of integration interaction, which includes partnership and delegation of powers;
the level of institutional interaction, which includes public control.

It was determined that communication in the relationship between the judiciary and the public is a process
of transmission and exchange of information between the judiciary and the public. It is a component of the social
process that ensures the realization of the public’s right to participate in the management of state affairs, during
which the distribution of roles and coordination of efforts are carried out to solve common problems.

It is emphasized that in order to build high-quality communication and avoid misunderstandings during
the interaction between the judiciary and the public, its participants must have the appropriate mental
characteristics: for the judiciary — a high level of its transparency, and for the public — a high level of its legal
culture and legal activity .

Key words: judiciary, courts, public, communication, communication strategy of judiciary, problems of inter-
action between judiciary and the public, court communications, levels of interaction between the judiciary
and the public, interaction between the court and the public, transparency of the judiciary, legal culture
of the public.

Po3BUTOK CyCIIiIbCTBA HA OCHOBI JICMOKPATUYHHUX MPHUHIIMIIIB BIJKPUBAE HOBI MOYJIMBOCTI ISl [IbOTO
CYCHIUJILCTBA B yIpaBIiHHI JIepKaBHUMH cripaBaMu. He BUKIIIOYEHHSIM € 1 (YHKIIOHYBaHHS CYy/IOBOI BIIaH
SIK OJIHI€T 3 TUIOK JEp)KaBHOI BIaJH, 10 3yMOBIIOE BUHUKHEHHS TEpe/l HEI0 HOBHX 3aBIaHb Ta BHKIIMKIB.
OyHKIIOHYBaHHS IEMOKPATUYHUX THCTUTYTIB Ta 3pOCTa0yua MpaBoBa aKTHBHICTh TPOMAJICBKOCTI BUMArae Bij
CYJIOBOI BJIaJI TIOCTIHHOTO BJIOCKOHAJICHHS B IIUTAHHSX IIACHOCTI, BIAKPUTOCTI Ta MPO30POCTI B il AisLIbHO-
CTi, a TaKOX 3a0e3IeueHHs IMPOKOTO KOJa MOMKIMBOCTEH 0e3mocepeiHbol y4acTi IpoMaICbKOCTI B Ipolieci
HiHHICHOT TpaHCchOpMAaIil CyT0BOi CHCTEMH.

B ocHOBI B3aemoii Jie)kaTh B3a€MO3B’SI3KH, SIKI YTBOPIOIOTHCSI MiXK 11 y4acCHHKaMU, 110 3MIiITHIOFOTHCS
a00 mocIalMIoIThCA MiJI Yac KOMYHIiKallii. 3 OIsily Ha 1€ aKTyali3yeThesl MUTaHHS HEOOXiIHOCTI JOCIIi-
JOKEHHS Ta OOIPYHTYBaHHS [UISIXIB YJIOCKOHAJICHHS IIPOIICCIB B3a€MOJIIT Cy/0BOI BJIa/Id Ta IPOMAJICHKOCTI, SIKi
MOBHHHI OyTH HOPMaTHBHO BPETYJILOBaH1 aKTaMH BITYM3HSIHOTO 3aKOHO/IABCTBA.

JocmipkeHHIM M TaHb B3aEMO/Ii1 CyZI0BOT BIIa/IM Ta TPOMAJICBKOCTI IPUCBATHIIN CBOIO YBary Taki BUeHi,
sk: B. Toponosenko, C. lonosarwuii, b. I'pedentok, A. [demiues, C. IBanunpkuii, JI. Kapnazosa, B. Kpasuyk,
. Kynemos, I. Mapoukin, B. HaBpoupbkuii, I. Hazapos, JI. Hanusaiiko, O. OBcsinHikoBa, B. Omiiinuk, C. [Tpu-
nyuskuii, 5. Pomanrox, I. UeprioBuupka, C. IlleBuyk Ta inmni. Okpemi acieKTH B3aeMOIi CylI0BOi BI1a I Ta Ipo-
MaJICBKOCTI, a TAKO)K KOMYHIKaI[II{HOT B3a€MO/IiT Iep>)KaBHUX OPraHiB i3 TPOMAJICHKICTIO BiIOOpa3uiM y CBOIN
npausx 1. Apuireiin, B. Bezuachuii, B. bonorosa, J[x. bopuesik, O. Benuuko, T. ['apacumis, 1. ['puiienko,
. proi, 5. Ban [etik, O. 3aiines, [. €ppemosna, [1. Kadnak, K. Kospmwxenko, E. Maiitbopoaa, M. MupoHeHko,
O. OscsnnikoBa, 1O. IToranos, C. Pagaeni, H. Topxosa, O. ®omiH Ta iHIIIi.

Pa3om i3 TUM NUTaHHS CHCTEMAaTH3allii MEX ydacTi IPOMaJICBKOCTI B AiSTIBHOCTI Cy0BOi Biaau, Gopm
B3a€MHOTO BILJIMBY CYJOBOI BJIa Iy Ta FPOMaJCHKOCTI ITi/l Yac BUPIIICHHS CITIIBHUX 3aBJaHb MOTPEOYIOTh OLIbII
IMOOKOTO BUBYCHHS Ta (JOPMYITIOBAHHS JIIEBUX MEXaHI3MIB TaKOi B3a€MOJIil.

MeTo10 10CHiIKeHHSI € XapaKTePUCTUKA B3a€MOJI1 CyJJ0BOi BIaJy Ta IPOMAaJCHKOCTI 3 O3HAYCHHSIM
MOJKJIMBHMX PIBHIB Takoi B3a€MOJIii, YNHHUKIB, SIKi BIUIMBAIOTh HA C(EKTUBHICTH LIUX MPOIECIB; BUSHAYCHHS
aTpuOyTHBHUX XapaKTEePUCTHUK, SKUMHU yYACHUKHU TAKO1 B3a€MOJI1 TOBUHHI BOJIOJITH B YMOBaX IOOY/IOBH SIKiC-
HOTO JiaJioTy Ta €()EeKTUBHOTO BUPIIICHHS IOCTABJICHHUX MEePEe]] HUMH 3aBIaHb.

[IpaBoBUMHU aKTamMH SIK HAI[lOHAJIBHOIO, TAK 1 MIKHAPOJHOIO 3aKOHOJABCTBA y CydacHOMY CBITI JIO
CYZI0BOT BJIaJi BUCYBA€ETHCS MIMPOKE KOJIO BUMOT Y YacTHHI ii MyOmiyHOCTI, TaCHOCTI Ta BiIKpuTocTi. Tak,
y BUCHOBKY KoHCysbTaTMBHOI paju eBponeicbkux cymaiB Ne 7 Big 2005 p. HaroJyoiieHo, 110 iHTerpyBaHHs
MPaBOCY/Jisl Y CYCHUIBCTBO BUMAarae, o0 cynoBa Biaja 3’scyBaia, K 3poOuTH cede BiJoOMOI0, He MEepeTBO-
PHBILH CyJl Ha IUPKOBY apeHy, HATOMICTh 3a0e3MeUrBIIN [TPO30PICTh CYI0BOTO Ipoliecy. BusHanuM € Te, 1o
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abCoII0THA TTPO30PiCTh HEMOYKIIMBA, OCOOIMBO KOJHM HAETHCS MPO HEOOXiMHICTh 3aXUCTY €(DeKTUBHOCTI PO3-
CJIiTyBaHb Ta IHTEPECiB YYaCHUKIB Imporiecy. Pa3om i3 THM po3yMiHHS TOTO, K MPAITIOE CyJ0Ba CUCTEMa, Mae,
0e3yMOBHO, TPOCBITHHUIIbKE 3HAYCHHS Ta TIOBUHHO 3MIIIHUTH CYCHUIBHY JOBIpY 10 (YHKIIIOHYBaHHS CYIiB.
[epmmM 3aBaaHHsAM A0 TOTO, 00 3pOOUTH CYIH AOCTYIHILIMMHU Ma€ OyTH BKUTTS 3aX0/1B 3arajbHOTO Xapak-
Tepy, CIPSIMOBAHUX Ha iHPOPMYBaHHS TPOMAJICEKOCTI TIPO MisITBHICTH CymiB [4].

3MicTOM B3a€MHUH Cy[OBOI BIIaJM Ta TPOMAICHKOCTI € HIlO iHIIE SIK KOMIIJIEKC 3B’ SI3KiB, B3a€EMHHX IOPH-
TUYHUX TIpaB Ta 000B’s3KiB, sKi (POPMYIOThCS B TIPOIleCi IXHBOI B3a€MOIii Ta HA HAWBUIIIOMY €Tari CBOTO
€BOJIOIITHOTO PO3BUTKY HaOyBalOTh HOPMATHUBHO 3akpiruieHux ¢opm. CBITOBiI HayKOBili AyMIl Bimomi,
30KpeMa, Taki MOXKIIHBI (hOpMHU B3a€MOJIil Cy/I0BOi BIaay Ta TPOMAJICHKOCTI: iHGopMyBaHHS (depe3 3acoOu
MacoBoi iH(opMartii, TUPpPOBi cepBicH coliaTbHOI B3a€EMOIii, 0COOMCTICHE CITIIKYBaHHS, TPOBEACHHS MUPHIX
MITHHTI'IB TOILO), KOHCYJBTYBAaHHS (4€pe3 CTBOPEHHSI IPOMAJCHKUX KOHCYJIbTAlliMHUX pajJ IpU OpraHax cyjo-
BOI BJIaJi1, MPOBEACHHS CIIJIBHUX JUCKYCiH, peani3aiis npaBa Ha 3BEpHEHHS TOILO), 3aJy4CHHS 10 CIUIBHOTO
MIPUHHATTS PillleHb (IHCTUTYT MPUCSHKHUX, BIOIp CY/JIiB HA TTOCAIH TOIIO), JIeIErYBaHHS CBOIX TOBHOBAKEHb
(IHCTUTYT MHPOBHX CY/IiB), TPOMaACHKHI KOHTPOIIH (HaJaHHS OIIHKH MTPEICTAaBHUKAMH T'POMaJICHKOCTI SIKOCTI
BHKOHAHHS CYyJJaMH CBOIX MTOBHOBa)KeHb, €()eKTUBHOCTI iX ()YHKIIIOHYBaHHS 1 BiJITOBIHOCTI MPEICTaBHUKIB
CYZIOBOI BJa/ii KpUTEPisAM npodeciiftHoi eTnkn Ta 100pOoYeCcCHOCTI TOIIIO).

[Ipu upoMy cydacHMH piBEHb JEMOKPATHYHOIO Ta TEXHOJOTTYHOTO PO3BUTKY CYCHUIBCTBA TO3BOJISE
BHKOPHUCTOBYBATH IIUPOKWH CIIEKTP 3acO0iB KOMYHIKaIlii Ta, SK HACTIJIOK IIHOTO, 3a0€3MeUNTH HaJIeKHUN
PiBEHb TPAHCIIAPEHTHOCTI CyA0BOI BIAAH, 11 30aTHICTh NO3UTUBHO BIUIMBATH Ha PiBEHb MPABOBOT KyJILTYpPH Ta
IIPaBOBOI aKTUBHOCTI rpoMazcbkocTi. CynoBa Biiaja AJs B3a€EMOZIT i3 TPOMaICHKICTIO MOXKE ITOCITyTOBYBaTHCh
TaKUMHU 3ac00aMU KOMYHIKaIlii:

[lo-mrepire, koMyHiKaris depe3 3acodn MacoBoi iH(oOpMalii (HaZaHHS KOMEHTapiB 3aco0amM MacoBOl
iH(opMarlii; yuacTh y TeleBi3ilfHUX MporpamMax; BeJleHH KOJIOHOK Y PETiOHAIBHUX Ta HAIlIOHAIBHUX JIPYKO-
BaHUX 3ac00ax MacoBoi iH(opMarlii; mpoBeneHHs Mpec-KoHpepeH il un OpuQiHTIB TOIIO).

[To-mpyre, KOMyHiKarlisl depe3 IUQPPOBI CEpPBICH COIiaTbHOI B3a€MOJIl (BeIEHHS iIHTEPHET-CTOPIHOK,
CTOPIHOK Yy COLIaJIbHUX MEpeXkax; IPOBEICHHS OHJIaiH-3yCTpiueil; HanMCcaHHs CTaTel MOoA0 AiSUIbHOCTI Cyno-
BOIT BIIaJIM 3 MyOTiKaIli€ro Ha MUPPOBUX TUIaTGopMax TOIIO).

[To-TpeTe, KOMyHiKallis IMIISIXOM Oe31mocepeTHh01 0COOMCTOT B3aeMOIii (Y4acTh y KPYIJIMX CTOJIaX, KOH-
(hepeHIisx, BITKPUTHX 3yCTpidax; YNTaHH JICKI[IH CTyeHTaM, IIKOJIApaM; IIPOBECHHS «/IHIB BIAKPUTHUX JIBE-
pei» y cynax, TisuTbHICTh TPOMAACHKUX, KOHCYIBTAIMHNAX PaJI TOIIO).

[To-ueTBepTe, KOMYHIKaIlis Yepe3 TPOMaIChKi KOHCYIBTATHBHI (JI0padi) OpraHu, yTBOPEHi pu cy0’ ex-
Tax CyJOBOi BIaIu.

[lo-m’aTe, KOMyHIKalLisl Mg 4ac po3MIsLy CyIaMH CHpaB y HMOPSIKY, BU3HAYEHOMY HpOLECyaIbHUM
3aKOHOJABCTBOM (3aJIyUEHHS y CIPaBy €KCIICPTiB; 3BEPHEHHS 3a PO3’ICHEHHSM CyIOBOTO PillICHHS B IIOPSAKY,
BHU3HAUYCHOMY MPOLECYaIbHUM 3aKOHOJABCTBOM).

Tinpku 32 yMOBH HAJIEKHOTO iH(OOPMYBaHHS MO0 iSUTBHOCTI CY/IOBOI B TPOMAJICEKICTh 30epira-
THUME BiTIyTTsI BIIEBHEHOCTI B AKICHOMY HaJlaHHI CEpBICHOIT PYHKIIiT CyZ0BOI BIa/In Ta 3a0e3TeUCHHS CTIPaBe/I-
JIMBOTO IIPABOCYS.

B3aemomis cymoBoi Bmaad Ta rpoMajiChKOCTi Tependadae oOMiH iHQOpMaIlier0 MK HUMH, B3aEMHY
3yMOBJICHICTh Ta B3a€MOIIPOHMKHEHHSI, 110 € CKJIaJHOI0 CHCTEMOIO B3a€EMOCHPSIMOBAHMX il Cy0’€KTiB, sIKi
BCTYTAIOTh Y KOMYHIKAIIifO.

VY mmpoxoMy po3yMiHHI B3a€MOJIisi MOXe BUSIBISTHCS y: CHIBPOOITHHUIITBI, K€ TPYHTYEThCS Ha B3a-
€MHIN TATPUMII Ta MIITHUX 3B’sI3KaX yYaCHHKIB; 3MaraHHi, 0a3MCOM SIKOTO BHUCTYIIAIOTh KOHKPETHI OCHOBH,
3a HasBHOCTI CIIJIFHUX 1HTEPECIB 1 IMIHHOCTEH; 00poThOi, KA BHUpa)ka€ TOCTPE CYMEPHHUIITBO. Y TIO3UTHB-
HOMY pO3yMiHHI (hOpMHU B3a€MOJIii OB’ s13aHi 31 3MIIIHEHHSAM BiTHOCHH 1 B3aEMHOIO JIOBipOFO, TAPTHEPCTBOM
1 CITIBIIpaIiero y pasi BUPOOJICHHS CIUIFHUX PIllIeHb. Y TPOIIeci Takol B3a€MOJIii CKIIAae€ThCsl piBHOBAra, 1110
MiATPUMYETHCS CHCTEMOTO i 1 MPOTHIH, a ii pe3yasTaToM € KOMIIPOMIiCHE i YCITITITHE BUPIMICHHS TPOOIEMH.
[To3umii i mpomo3uIii pi3HUX comiaTbHUX Cy0’ €KTIB IOTIOBHIOIOTH OJMH OJTHOTO, ITOETHYIOTHCS 1 B3aEMHO 30a-
rauytotecs [1, c. 43].

[IuTaHHs ymOCKOHAIGHHST MEXaHi3My B3a€MOJIii, sIKHH OW CTBOPHB €(PEKTHBHHUU HIiallOT MiXK CyTOBOIO
BJIaJI010 1 TPOMAJICHKICTIO, BXKE HEOIHOPA30BO MOPYIIYBAIOCH SIK Cepell HAyKOBLIB, TaK 1 cepe]] MPEACTaBHUKIB
CYIIIBCBKOI Biaau. SIK MEpIIMMU, TaK i APYTMMH HarojoMIyeThCs, 10 TaKUH MeXaHi3M B3aeMOJil morpedye
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CYTTEBOTO KOPUT'YBAaHHS Ta CUCTEMHO] CITiBIIPaLli HE TUIbKH Y MUTAaHHAX LIMPOKOTro 1H(QOPMYBaHHS I'POMaIsiH,
aje i B IepCreKTUBax MOCTIHHOTO A1alloTy 3 TPOMaJICHKICTIO.

3anexHo BiJ CTYINEHs BIUIMBY CYCIIJIBCTBA HA yXBaJICHHS pillleHb Cy0’ €KTaMHU BIaJHUX HOBHOBAXXEHb
[1I. ApHIIITEefHOM BUAIIEHO BiCiM PiBHIB IpOMaJICHKOI y4acTi y 1iHt cepi. Jlo HUX HanmekaTh: MaHITYITIOBaHHS,
Teparis, iHpopMyBaHHs, KOHCY/IbTalis, BpaXyBaHHs JTyMKH, TAPTHEPCTBO, ACJIECTYBAaHHS IIOBHOBAXXEHb, I'PO-
MaJCbKHI KOHTPOIb [2].

be3yMoBHO, niesiki 3 HaBeIeHUX PiBHIB IPOMAJICHKOI y4acTi MOXKYTh HECTH y c00i HeTaTHBHHI BIUIMB Ha
B32€EMOJIIF0 CYZIOBOT BJIaJIN 1 TPOMAJICKKOCTI (MaHIMYIIIOBaHHS, Tepartisi) abo % o0MekeHi MOKITMBOCTI Oe3mo-
CepeHbOi yJacTi TPOMAJICKKOCTI B IPUUHATTI pilieHb (iHpopMyBaHHS, KOHCYIBTAIlis, BPaxXyBaHHS TyMKH),
OJIHAaK iHIII i3 3aIPOIIOHOBAHUX (MTAPTHEPCTBO, JENICTyBAHHS IOBHOBAXKCHbD, TPOMAJICHKUI KOHTPOJIb) MOXKYTh
JIATTH B OCHOBY TSI TOOY/IOBH SIKICHOT /1iaJIOTOBOT B3a€EMOII1 Cy/TOBO{ BIIa/Id i TPOMaICEKOCTI.

Krnacudikaris B3aeMHH y9acTi TpOMaJICBKOCTI y AisTbHOCTI TyOniunHoi Binaau 11I. ApHiirelina, Ha Hanry
IYMKY, MOK€ OyTH 3aCTOCOBaHa B NHUTaHHIX JOCIIHKEHHs MPOLECIB B3a€EMOZIi CyI0BOT BIaAM Ta rpoMas-
ChKOCTI. binbiie Toro, i 3acTOCYyBaHHs JO3BOJIUTH: MO-TEpPIIE, CTPYKTYPYBATH LI B3aEMUHH HIJISIXOM 00’ €1-
HaHHS X y BIJMOBINHI piBHI B3a€MOJil, SKi MpUTAMaHHI CYIOBi Biali Ta TPOMAACHKOCTI 3 ypaxyBaHHSIM
Xapakrtepy i€l B3aeMoii, HanpsMiB B3a€MHOT'0 BIUIMBY YYaCHHUKIB OJIHE Ha OJHOTO, a TAKOXK MOXKIIMBUMU OUi-
KyBaHUMH Pe3yJIbTaTaMH TaKkoi B3a€MOIii; MO-Apyre, BU3HAYUTH €TalM 1X PO3BUTKY, sIKi O MpUHECIn HalOiIb1I
MTO3UTUBHI Pe3yJIbTaTH AJIS CyCIIUIBCTBA Ta CYA0BOI BN, OCKIIBKY MOOYA0BA iajory IOBUHHA HOCUTH €BO-
JOLIWHUHN Ta B3aEMOTIPOHHUKAIOUHIA, a HE PEBONIOIIHHAN XapaKkTep.

besnepeuno, 1o 3 oAy Ha 3aBIAHHSA, SKi MOKJIAJEHO HA CyAOBY BJaJly Yy CHCTEMI T'iJIOK AEp>KaBHOT
BJIaJ1, BUHUKAE TOTpeda 4acTKOBOI aganTaii, 3anpononosanoi 1I. ApHireiiHom KoHuenmii. Y4acts rpoma-
CBKOCTI B JIISUTBHOCTI Cy[OBO1 BJIa/I IIOBUHHA BPAaXOBYBAaTH TiICHWUH B3a€MO3B 30K PiBHIB IPOMaJICHKOI y4acTi,
SIKMH IPUTAMaHHUH B3aeMOAii came cyIoBOi Blaay Ta FPOMaJICbKOCTI, a TAKOXK OCHOBHI NMPUHIUIHN (DYHKIIIO-
HyBaHHA Tepioi, (hyHJaMEHTAITFHUM Cepell SIKUX € 11 He3aIeKHICTb.

3 oy Ha BUKJIAJeHE MPONOHY€eMO 00’ enHaru Bu3HaueHi L. ApHmTeiiHOM piBHI rpoOMaaChKoi ydacTi
Y IiSTTBHOCTI TIYOJIIYHOT BIIA M 3 TOYKHU 30PY CYTHOCTI KOMYHIKAIIHHUX MPOIIECIB, SIKi TIOKIIAJCHO B iX OCHOBY,
BpaxyBaBIII OCOOIMBOCTI BITHOCHH B3a€MOIii, IO JOCHTIKYIOThCS HaMU. TakuM 9WHOM, PiBHI B3aeMoii
CYIOBOI BJIaJli Ta TPOMAJICHKOCTI MOXKYTh MaTH TaKUil BUIVISL: TMO-TIEpIIE, PiBEHb KOMYHIKAaTUBHOI B3a€EMO-
Iii, sKkui MoXke 3ailcHIOBaTHCA y (popmax iHpOpMyBaHHs, KOHCYJIBTYBaHHs Ta BPaxyBaHHS JyMKH; MO-APYTE,
piBeHb iHTErpaniiHOi B3a€EMO/II, SIKMii BKIIIOYAE y ceOe TapTHEPCTBO Ta Je/IeTyBaHHs IOBHOBAXEHB; IIO-TPETE,
piBeHB IHCTUTYMIHHOI B3aEMOII, SKUI BKITIOYAE y ce0e TPOMaJCHKII KOHTPOJIb.

HeoOxigHicTh 00’€qHaHHS PIBHIB TPOMAJICHKOI y4acTi 3alpOTIOHOBAHUM YHHOM OOTPYHTOBYETHCS
e W THM, IO MEeXaHi3MH B3a€MOIii, TKUMHU TOCITYTOBYIOTHCS CY/IOBa BJaJia i TPOMaJIChKiCTh, 31€01TBIIOT0
MOXYTh HOCUTH KOMOiHOBaHMM Xapakrep. Hampuxiaza, nmpoBeneHHsI KpyIJIOTO CTONY 3 HHMTaHb AiSUTBHOCTI
CYIOBOI BJIaJIil MOYKE BUKOPHUCTOBYBAaTUCH K 1H(OPMYBaHHs, BOIHOYAC ITiJ] Yac TAaKOro iHpOPMYyBaHHS Cya0Ba
Bnaia (abo TpOMaCHKICTh) B XOJi JUCKYCIi MOXKE OTPHMAaTH TEBHOTO POy KOHCYJBTAIlli 3 MHTAaHb MOKpPa-
IIEHHS CBOET TISTTFHOCTI Ta BpaxXyBaTH 1X Y CBOIN MONaJbIIii MisIbHOCTI. AOO y BUTIQAKaX opraHizaiii podotn
IIPY OpraHax Cy[JOBOi BJIaJy rPOMaJChKHUX (HayKOBO-KOHCYJIBTAlIHHUX) paj, sIKi MOXKYTb BUKOPHCTOBYBAaTHCh
SIK cy0’ €eKTH MeXaHi3My iH()OPMYyBaHHS, TaK i OJHOYACHO OyTH IHCTPYMEHTOM y KOHCYJIBTYBaHHI, TAPTHEPCTBI
YH TPOMAJICHbKOMY KOHTPOJII 3aJICKHO BiJl METH, SIKa CTABUTHCS MMiJl 9ac POy (ITOPYLIEHHS ) TOTO YH 1HILIOTO
MIUTAHHS TOLIO.

KomyHikariiitai mporiecu ImiJ1 9ac B3aeMOIii CyIOBO1 BIa I Ta TPOMaJCHKOCTI MOKYTh HOCHTH XapaKkTep
SIK 1HIWBITyaTbHOI KOMYyHIKaMii (TpeCTaBHUK CYJJ0BOI BN — TPEACTaBHUK IPOMAJICHKOCTI), TaK 1 MACOBHMA
xapakrep (IIpeACTaBHUK I'POMAJICBKOCTI — CyZ10Ba BilaJia, CyA0Ba BJIaJa — POMAaJIChKICTb, IPEACTAaBHUK CYJOBOI
BJIaJIA — TPOMAJICHKICTh TOIIIO).

KomymHikariisi y B3aeMuHaX CyJJOBO1 BIIaJi Ta TPOMaJICBKOCTI — IIPOTIECH Tiepeiadi, 0OMiHy iH(opMariiero
MIDX CyZOBOIO BJIQJIOI0 Ta TPOMAJCHKICTIO, SIKHH € CKIaJHUKOM CYCHUIBHOTO IpoLEcy, 110 3a0e3neuye peati-
3aIlifo mMpaBa TPOMAJICHKOCTI Ha y4acTh B YIIPaBIiHHI AePKaBHUMHU CIIPaBaMH, B XOi SIKOTO 3/TiHCHIOIOTHCS
PO3MOALT poJieit Ta KOOPIWHAIIIS 3yCHIIb JUISI BUPIMIEHHS CIIUITFHUX TIPOOIEeM.

Cepen HayKOBHX PO3BIJIOK Ta JTOCIHIHKEHb MPOOIEeMH KOMYHIKaIlii, IKi MOXKYTb JJOITTOMOT'TH OLITBII TIH-
00KO 3p0O3yMiTH KOMYHIKAIIifHY B3a€MOJIIO CY/IOBOI BJIaJIN 1 TPOMAJICHKOCTI, @ TAKOXK IMUPKYISALii iHGopMartii
MD>K HIMU MOYKHA BHOKPEMHTH JIBi TPyIH KoHIeMIiH. [lepia, sika po3misgae pi3Hi BapiaHTH 1moy1adi Ta OOMiHy
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inopMarriero, Gyna npejcTaBneHa roJaHACHKUMH gociaankamu M. Bopasikom ta b. Ban Kaamom y 1982 p.
[3]. 3rimHO 3 Teopi€ro BHINE3TaJlaHuX aBTOPIB, € YOTHPH MOJIEINi OOMiHY iH(popMaIIi€to: amoKytist (BiJ aHTII.
«allocutiony, o o3HaYae OHOCTIPAMOBAHY Tepenady iH(popMartii BiJ onHiel 0coOU B «Mach»); KOHCYIBTAITis
(3amoBINeHHs TeBHOT iH(OpMaIIii cy0’ekTaMu, siKi 3HAXOATHCS Ha ieprdepii, Ta OTpIMaHHS TOTOKY BiITIOBI-
IIelt 3 IeHTpy ); peecTpallis (3aMoBIeHHS iH(hopMarlii IeHTpoM Ha niepudepii, 1i 30ip 10 «IeHTPaTbHOTO OaHKY
TIaHuX»); Oecifa (Iianor, SKui 1oisirae B 000MiIbHOMY OOMiHI iH(POPMAIIi€l0 MK Cy0’€KTaMu 3 TTUTaHb, SKi
BHKIIMKAIOTh Y HUX CITUTBHHUN IHTEPEC, Y X0/l Y0TO BOHH MOXKYTh CAMOCTIHO BUOMpATH TEMY JiaJloTy, 4ac Ta
IIBUJIKICTh 0OMiHY iH(OpMAITI€TO).

Jpyra KOHLEMNLisl NPOIIOHY€E PO3MILAATH KOMYHIKALIIO 3 TOYKH 30pYy CTYIEHS IHTEPaKTUBHOCTI, KU
JMOCTYITHHH 11 y9acHUKaM. ABTOpP TaKoTro JOKTpuHAIbHOTO migxony C. Padaeni, BiH BU3HAUWB TpH piBHI KOMY-
HiKaIlii 3aJIe)KHO Bif 11 IHTepaKkTUBHOCTI: 1) TBOCTOpPOHHS (HEIHTEpaKTHBHA) KOMYHIKaIlist; 2) peakTHBHA (200
KBa3liHTepaKTUBHA) KOMYHIKAIlisl, 3a SKOi TIOBIIOMJICHHS, SIKi Oyia c()opMOBaHi Ti3HIIe, 3BEPTAIOTHCS 0
O1ITBII paHHIX MTOBIAOMIIEHB 200 OB’ A3aHi i3 HUMH, 3) TIOBHICTIO iHTepaKTHBHA KOMYHIKAIlis, Ska BUMAarae BiJ
il y9acHUKIB pearyBaHHS OJTHE Ha OJJHOTO B pexkumi online [9].

Buxonsuu 3 BUIIEBHKIIAZCHOTO, IHTEPAKTUBHICTh CITiJ] PO3YMITH SIK PiB€Hb MOXIIMBOCTI YYaCHUKIB
KOMYHIKaIlii OOMiHIOBaTHUCh POJISIMHU B XOJli KOMYHIKaIlii, a caMe BUCTyIaTy B poJii cy0’€kTa 4u 00’ €KTa, Ha
SIKUH CIIPSIMOBY€THCSI KOMYHIKaIliHHUI BIUTUB Y KOHKPETHHI MOMEHT dacy. ToOTo HalBUIIHIA piBEHb IHTEpaK-
THUBHOCTI JTOCSITAETHCS ITi]] 9aC OCOOMUCTICHOTO CITITKYBaHHS B XO/Ii A1aJIOTy Mi’K CTOPOHAMH.

3TiHO 3 TPaIUIIHUM TiIX0IO0M JI0 BUBYCHHS KOMYHIKAI[IHHUX TPOIIECIB CyA0BOI BIaJH Ta TPOMa/l-
CBKOCTI, JIiaJIoT — OCHOBA KOMYHIKaIlii, [0 CIIpHsi€ 3MIITHEHHIO 3B SI3KiB MiX CYIOBOIO BIIQJIOI0 Ta TPOMAJICh-
kictro. JliamoroBuii Xapakrep KOMyHIKaIlii cy0BO1 BIIaJM Ta TPOMAJICEKOCTI € 000B’ I3KOBUM aTpUOyTOM TaKOi
B3aemoii [6, c. 9].

He 3anepeuyroun BaXIHMBICTH Aiajiory Ta Horo poii y B3a€EMHHAxX CydOBOI BIaau Ta TPOMAJCHKOCTI,
Ha Hally JYMKY, BaKJIMBO YHUKHYTH JIOT1YHOI TIOMUJIKH, SIKA MOJISTA€ B TAKOMY: J1aJloT HE 3aBX/IU BUCTYIIAE
aTpuOyTHBHOIO 03HAKOIO KOMYHIKaIlii Cy/10BO1 BIaJ i Ta rpoMa/ickKocTi. B3aemonist cynoBoi Biaau Ta rpomaj-
CBKOCTI, Oe3MepeyHo, MOKe HOCUTH XapakTep JBOCTOPOHHBOTO OOMiHY iH(OpMAaIli€lo, OTHAK, HEPIKO ydac-
HUKWA KOMYHIKaIlil, TIOIIMPIOIOYH Ti YW iHII TOBiOMJICHHS HasBHUMHU 3ac00aMU KOMYHIKaIlil, CTHKaIOThCS
i3 IEeBHUMH OOMEKEHHSIMH iX iIHTEPaKTHBHOCTI, IO HE JIO3BOJISIOTH HAOYTH J1aJIOTOBOTO XapakTepy (Tomm-
PEHHSI TTOBIZIOMIJICHB y JPYKOBaHUX 3aco0ax iH(opMarlii, mepemisi Teienepenadi TOmo).

[HIIIMMY cioBaMU, B yMOBaX BiICyTHOCTI 3BOPOTHOI peaxilii 00’ €KTa KOMyHiKaIlii Ha TIOBiTOMJICHHS, SIKE
OyJ10 oMy azipecoBaHe, Taka KOMYHIKaIlisl pajlie € He J[iaJToroBO0, 8 MOHOJIOTOBOIO (aJI0OKaTUBHOMO). Pazom i3
THM TaKa KOMYHIKaLlisl TAKOX MOXKE CIPUYMHHUTHU TO3UTHBHUH BIUIMB HA B3aEMUHH CYIOBOI Bl Ta rpoMal-
CHKOCTI, HAITPHUKIIA]], KPUCTATi3yBaBIIIH [T€BHI HACTAHOBH, SIKi B)KE Malli MicIIe.

MerToro B3aeMopii CyI0BOT BIagu Ta TPOMAICHKOCTI € HE CTUTBKH CaM IPOIeC KOMYHIKAIlil, CKITbKH
pe3yibTart, 10 SKOTO Taka KOMYHiKailis mpu3BoAuTh. OCTaHHIN BUPAKAETHCS Y CTYTICHI BiIIOBITHOCTI 3BOPOT-
HOI peakilii 00’ eKTa KOMyHiKaIlil O49iKyBaHHIM (3aBIaHHSIM, IUISIM) Cy0’ €KTa KOMYHIKaIIii.

KomymHikariist 3aiexHo Bif 1l SIKOCTI MOXe€ TPHU3BECTH 10 PI3HWUX PE3yNbTaTiB: 3MIHHTH HACTaHOBHU;
KpHUCTaTi3yBaTl HACTAHOBH, TOOTO MiAMITOBXHYTH 10 MOJEJI MOBEIIHKH, J0 SIKOT 00’€KT KOMYHIKaIii Bke
OyB IOTOBMI{; BUKJIMKATH CyMHIBH. Jl0 NpHUKIaAy, IEPEKOHJINBE ITOBIIOMIICHHS 34aTHE NOCTABUTH HiA CyM-
HIB HasBHY QYMKYy 00’€KTa KOMYHIKaIlii 070 Ti€l 4 iHIIOT MpoOjeMu; He BUKIMKATH KOMHUX HACIIAKIB
[6, c. 28-29].

Haii6inpm OakaHUMH pe3ynbTaTaMyd KOMYHIKaIliiHO B3a€MOIii CyZOBOT BIIaJM 1 TPOMAJICHKOCTI, SIK
MIPaBHIIO, € TIEPIITHNX JIBa — 3MiHA HACTAHOB a00 X KpUCTAaIi3allis, OCKIIbKH BOHHA HaiO1IbIIe BiAITOBIAATUMYTh
LJISIM Ta 3aBJAHHSM, SIKI CTaBUTh Tepe]] co0010 cy0’eKT KoMyHiKalii. OHaK JOCATHEHHS TAKOTO PEe3yJIbTaTy —
HACJIIJIOK MTOCTIMHOT KOMITKOI poOOTH Ta IOOYI0BH SIKiCHOI KOMYHIKaIiiHOI CTpaTerii, sika Oyze HalliJleHa Ha
KOHKPETHHUH pe3ysIbTaT B3aeMOii Ta MicTHTHME y co0i 9iTKi I1iJi 1 3aBaHHg. BomHoyac HassBHICTh KOMYHIKa-
miiiHOi cTparerii, 3a0e3MeYeHHs] BUCOKOTO PiBHS iHTEPaKTUBHOCTI KOMYHIKaIlii, IO JO3BOJISE JOCATTH JTiaJo-
TOBOT'O XapaKTepy Takol B3aeMOii, He rapaHTy€e NOCATHEHHS Oa’kaHMX pe3yJbTariB 0e3 ypaxyBaHHS Cy0’ek-
TUBHUX MEHTAJIBHUX 0COOIMBOCTEH yIaCHUKIB KOMYyHIKaIIii.

Came Takuif miaXia 0 po3misay KOMyHIKallii Oysio 3arrponOHOBAHO HilepIaH/ICEKAM JIOCHiTHUKOM Ban
Jeiikom [S], sikuit 3MiHCHUB TOALT CXOKMX 32 3MICTOM KOHIIEMIIM iHTEPaKTUBHOCTI KOMYHIKaIlii Ha YOTHPH
CYKYITHI BUMIpH: MPOCTOPOBHI BUMIp (MOXIIMBICTh KOMYHIKAI] Yy BUIVISAL Mil 1 peakiiii Ha Aii), YacoBUi
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BHUMIp (piBEHb CHHXPOHHOCTI KOMYHIiKaIlii), BUMIp il (CTyIiHb KOHTPOJIO YYaCHHUKIB KOMYHIKaIlii TIpoIecy
CHIKYBaHHS 13 MOXKIIMBICTIO 3MiHHU pOJIeii) Ta MEHTAIbHUH BUMIp (MOXIIMBICTh CIIPUHHATTS Ta MPaBUIHHOTO
(HEeBUIKPUBIIEHOTO) PO3yMiHHS iH(opMartii).

om0 ocTaHHBOTO 3 HABEICHUX BUMIPiB, Ha HAIILy TyMKY, BOJIOZAIHHS MEHTAJIbHUMH XapaKTEPUCTHKAMHU
YYaCHUKIB KOMYHIKaIlii B MpoIiecax B3aeMOii CyIOBOi BIaJH i TPOMAJCHKOCTI HEOOXiqHa yMOBa TOOYI0BH
SIKICHOI KOMYHIKaIlii Ta yHUKHEHHSI HETIOPO3YMiHb Y XOJIi iXHBOI B3a€MO/T1.

[lep1oro Takoro XapaKTEPUCTHKOIO, SIKA JOMOMOKE HiBEJIFOBATH HEMIOPO3YMIHHS Y MEHTAJIbHOMY BUMIpi
111 9ac B3aeMozii CyoBOi BIaaM i3 rpPOMAACHKICTIO, € JOCATHEHHSI BUCOKOTO PiBHS NPaBOBOi KYJIBTYpH OCTaH-
Hboi. [IpaBoBa Ky/bTypa CIMpaeThCs Ha FOPUANYHI 3acain CyCIIbHOTO (PyHKIIOHYBaHHS, BUXOBAaHHSI, TIOBaru
JI0 HOPMAaTHBHO-IPABOBUX MPUITUCIB, y TAKUH CIIOCIO BIUIMBAE HA CBIIOMICTh IPOMaICHKOCTI ISl yTPUMAHHS
i Bi/1 He3aKOHHUX Aii. [CHYBaHHS MTPaBOBOT KYIBTYPH CBIAYMTH PO 3POCTAHHS CYCIUIBHOT CBIIOMOCTI # €BO-
JIIOLII0 IPOMAaJICBKUX IIIHHOCTEH, ajike B i1 OCHOBY 3aKJIaJIeHO 1JIef0 HOBaru caMoi 0cOOMCTOCTI A0 CBOIX IIpaB,
cB00OT 1 TyXOBHUX IIHHOCTEH [8, c. 23].

[IpaBoBa KynabTypa rpoOMaZChbKOCTI — 1I€ XapakTep 1 CTYMHiHb i PO3BUTKY Y IIPAaBOBOMY, COLIAILHOMY
1 CyCHIIbHOMY JKUTTI, TIOB’I3aHUX 13 HUMH IIPOIIECaMHU, YSIBIEHB PO IOPUINYHI 000B’I3KH, FOPUANYHI (paKTH,
3aKOH, CYCITIIFHUH MOPSOK, TPABOMIPHICTh TIOBEAIHKH, K1 0a3yIOThCS Ha IOPHINYHUX 3aCa/1aX CyCITUTEHOTO
(yHKIIOHYBaHHS Ta MOBard 10 3akoHy. POpMyBaHHS BHCOKOTO DiBHS NPaBOBOI KyJIBTYPHU I'POMaJCBKOCTI
TIPSIMO 3aJISKHUTH BiJl CTyIEHS i MOiH(GOPMOBAHOCTI PO FOPUANYHI 3aCaH CYCIUTFHOTO (DYHKITIOHYBaHHS Ta
HOPMAaTHBHO-IIPABOBI MPUIUCH. 31 3pOCTAHHSIM PiBHS NPAaBOBOI KYJIBTypH, IOBAru J10 Ipasa i npas JIOAUHU
HaOyBae CBOIX ()OpM Ta 3MiCTy ITpaBOBa aKTHBHICTH TPOMAJICHKOCTI Ta 0COOU K ii TIpeCTaBHUKA.

[lig yac mocmimKeHHS MPaBOBOi AKTUBHOCTI MU BUXOJMMO 3 TOTO, III0 MPABOBA AKTHUBHICTh Y «ILIUPO-
KOMY» CeHCl Moke OyTH BH3HAY€Ha K I[IeCTIpSIMOBaHA JiSUTBHICTH YCiX CyO’€KTIB MPaBOBITHOCHH, IO
3MIACHIOETHCS JUTS pealtizailii mpas i 3aKOHHUX IHTepeciB OCTaHHIX. BiaMoOBiIHO 10 TaKOTO MOHATTS MPaBOBOI
AKTUBHOCTI HEI0 MOXYTh BOJIOMITH TaKi Cy0 €KTH MPaBOBITHOCHH, K TPOMAJCHhKi IHCTUTYIi (HAPUKIAI,
KOJIM 3BEPTAIOThCS A0 CyIy 3a peanizauiero cBoix mpas) i gepskaBa. LLlo cTocyeTbes mpaBoBOi akKTUBHOCTI
Y «BY3BKOMY» PO3YMiHHI, TO WIEThCS HacaMIlepe]] PO MPaBOBY aKTUBHICTh OKPEMHUX OCi0 Ta iX 00’€THaHb,
3aCHOBaHOI Ha yCBIIOMJIEHH] 1HIUBIAaMH TTO3UTUBHOI 3HAYYIIOCTI TpaBa 3arajoM i MpaB JIOIUHHU 30KpeMa.
VY 1bOMy KOHTEKCTI MpaBOBa aKTHBHICTH 1HAWBIJIIB € TIEBHOIO MipOIO COIIAIbHOIO METOI0, OCKUTEKH TPYHTY-
€ThCS HE TUTBKH Ha I[IHHICHOMY CIIPUIHSTTI IpaBa Ta HOTO OKPEMHUX BHSBAX, a i Ha CITiBBIIHOIIEHH] PUBAT-
HUX IHTEPECiB MiXK CO0OI0, a TAKOXK 13 3aralIbHOCYCIIBEHAM OJ1arom.

Uu He NpoBiAHY POJIb y MUTAHHAX IiABUILIEHHS PiBHS IPaBOBOI KyJIbTYPH IPOMaJICBKOCTI Ta, SIK HACII-
JIOK 11 IpaBOBO{ aKTUBHOCTI, SIKa CIPUATHME YTBEPIKCHHIO 3aKOHY 1 CHPaBEUIMBOCTI Y CYCHUIBHOMY JKHTTI,
[IOBUHHA B35TH Ha cebe cynosa Biaja. IIpu npomy ass Toro, mobd rpoManchbKicTh Oyia MakCUMalbHO 00’ €K-
TUBHO TOiH(GOpPMOBaHa PO AiSTBHICT CY/IOBOI BJIaJId, OCTaHHS MTOBHHHA OYTH BiIKPHUTOIO, IPO30POIO, TiIac-
HOIO CTOCOBHO Hepiuoi. BuieszasHaueHi sSIKiCHI XapaKTEpPUCTHKH CyJOBOI By € aTpHOyTUBHUMH XapakTe-
pucTtukamu ii TpaHCHApeHTHOCTI. AKTyalli3yrouu Nmpo0jieMy TpaHCIApEHTHOCTI CyAOBOiI BJIagH, BITUM3HSHA
nociigaunsg O. OBCSHHIKOBA Y CBOEMY JUCEPTALITHOMY JOCITIHKEHHI Ha 3100y TTS HAyKOBOTO CTYIICHS BU3HA-
Yyae TPaHCIIAPEHTHICTH K PiBeHb OpraHi3allii Cy/I0BOi BIaJid B IEMOKPATHYHOMY CYCITITBCTBI, KU 3a0e31e-
4yye rpoMajisiHaM BiJIbHUH JOCTYII 10 IPaBOCYAs, CYIOBUX HNPOLEAYP Ta CYJOBUX PillleHb, 10 (POPMYyBaHHS
KOPIIyCY CyIJIiBCbKUX KaJIpiB Ta OpraHiB CyAJiBCbKOro caMoBpsayBaHHs. Ha ii ;ymKy, 3MiCTOM TpaHCHapeHT-
HOCTI Cy/IOBOI BJIaJIM € CYKYITHICTh CYCITIIBbHOI iH(pOopMaIii po 11 TisuTbHICTh, BUTBHUHN TOCTYI JI0 SIKOi € He00-
X1IHUM Ta JOCTAaTHIM JUIs 3a{0BOJICHHS NTOTPEOM IPOMAasiH B OTPUMAHHI IIOBHOT'O KOMILJIEKCY Bi1IOMOCTEH
PO JiSUTHHICTD CYAY SIK OpTaHy CYHOBOI BIAIH 1 CyAJIiB SIK HOCIIB Ili€l BIaaW, I 3MIHCHEHHS BiJIIOBITHOTO
KOHTpOJIO [7, . 7]. bepyun 3a OCHOBY BHIIIE3TaJaHy MO3UILI0 K METOMOJIOTIYHUHI OpieHTHDP TTOOYIOBH B3a-
€MOIi1 CY/IOBOi BT Ta TPOMAJICHKOCTI, MOYKHA KOHCTATyBaTH, IO JUIsl TOOY/IOBH TaKoi B3aeMOJIii HEOOXij-
HUMH aTpuOyTaMH I'pPOMaJICbKOCTI € BUCOKUI piBeHb ii MpaBOBOI KyJAbTYPH 1 IPAaBOBOI aKTUBHOCTI, a CyI0-
BOI BJIa/IN, CBOEIO YEPIrOI0, — PIBEHB ii TPAHCIAPEHTHOCTI CTOCOBHO IPOMaAChKOCTI. BapTo minkpecnuTy, mo
3a3HauCHi XapaKTEPUCTHKH € B3a€EMOIIOB’ I3aHUMH Ta B3a€EMO3aJICKHUMH MK COO0I0: BUCOKHUH PiBEHb IPaBo-
BO1 KYJIBTYPH 1 IIPAaBOBOT aKTHBHOCTI TPOMAJICEKOCTI 3MYIITy€ TTPABOBUMH 3ac00aMu OyTH CY/IOBY BIIay OibIil
TPAaHCIAPEHTHOIO, @ TPAHCTIAPEHTHICTh CyJ0BOI BJIaX JO3BOJISIE MMiBHUIYBAaTH PIBEHb MPABOBOT KYJIBTYpH Ta
IIPaBOBOI AaKTUBHOCTI TPOMAJCHKOCTI. BilNOBiIHO, BOHM MOXKYTb YMHWTH SIK TO3UTUBHUM, TaK 1 HEraTUBHUI
BIUIMB OJJHE Ha OJHOTO.
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Lmumpo Ir’ok

Takum 4nHOM, aHATI3YIOYM BHIIECKa3aHe, MOKHA KOHCTATyBaTH:

TO-TIepIIe, 3MiCTOM B3a€EMHH CY/IOBO{ BJIaJH Ta TPOMAJICEKOCTI € KOMITJIEKC 3B’ SI3KiB, B3AEMHHX FOPHIHY-
HUX TIpaB Ta 000B’SA3KiB, AKi POPMYIOTHCS B TIpOIIeci IXHBOI B3a€MO/Iii Ta Ha HAWBUIIIOMY €Tarti CBOTO €BOIIO-
LIHHOTO PO3BUTKY HaOyBalOTh HOPMATHBHO 3aKPITUIEHUX (hopM;

MO-JIpyTe, PIBHAMH B3a€MOII1 CyI0BOI BIIaIN Ta IPOMAJICEKOCTI, 3 OIISTy HA 3MICT iX B3a€MHH Ta CYT-
HICTh KOMYHIKAI[IHHAX TIPOIIECiB, SKi TIOKIJIAJCHO B IX OCHOBY, €: piBeHb KOMYHIKaTHBHOT B3a€MO/Iii, IKHIA MOXKE
3nificHIOBaTrCs y hopMax iHPOpMyBaHHS, KOHCYJIBTYBaHHS Ta BpaXyBaHHS JIYMKH; PiBEHb IHTETpaIliifHOI B3a-
€MOIii, sIKUil BKITIOYae y cebe MapTHEPCTBO Ta JeNleryBaHHS MOBHOBA)KEHB; PiBEHb IHCTUTYIIIIHOI B3aEMOIii,
SIKWAH BKITFOYA€ y ceOe rpoMaIChbKHUil KOHTPOJb;

MO-TPeTe, KOMYHIKAIlis Y B3a€EMUHAX CY/IOBOi By Ta TPOMAJICEKOCTI — i€ TPOIIecH Tiepeadi, oOMiHy
iH(OpMAaITi€r0 MiXK CYTOBOIO BIIJIOF0 Ta TPOMAJICHKICTIO, IKUH € CKIIQJIHUKOM CYCHIIEHOTO TPOIIECy, 10 3a0e3-
Tedye peatizallifo mpaBa rpoMaJIChKOCTI Ha yUacTh B YIPaBIiHHI JePKaBHUMHE CIIPaBaMH, B XOJIi SIKOTO 37Tii-
CHIOIOTBCS PO3ITOJILT POJIeH Ta KOOPIWHAIIIS 3yCHIIh JIJIs BUPIMIEHHS CIUTFHUX MTpoonem. [ moOymnoBu sikic-
HOT KOMYHIKaIlii Ta YHUKHEHHs HEITOPO3yMiHb Y XO/Ii B3a€MOJI1 CyZA0BO1 B Ta TPOMAJICHKOCTI 11 y9acHUKH
MIOBUHHI BOJIOZITH BiIOBIIHIMU MEHTAJIbHUMHI XapaKTEPUCTUKAMU: JUTS CYZOBOI BIIaId — BUCOKUI PIBEHB 11
TPAHCIIAPEHTHOCTI, a JJIsi TPOMAJICEKOCTI — BUCOKHI PiBEHB 11 MPAaBOBOI KYJIBTYPH Ta MPABOBOT aKTHBHOCTI.

REFERENCES

1. Alekseev V.M., Lypovska N.A. Relations between the state and society: study guide. Dnipro: HRANI, 2019. 172 p.

2. Arnstein S. A Ladder of Citizen Participation. J. Am. Plan. Assoc. 1969. P. 216-224.

3. Bordewijk J. Allocutie: Enkele Gedachten over Communicatievrijheid in Een Bekabeld Land. / J.L. Bordewijk,
B. van K., Ed. Baarn: Bosch & Keuning, 1982. 104 p.

4. Conclusion No. 7 (2005) of the Advisory Council of European Judges to the attention of the Committee of
Ministers of the Council of Europe on “Justice and Society”: Advisory Council of European Judges. Retrieved from:
https://court.gov.ua/userfiles/visn_7 2005.pdf

5. Jan A.G.M. van Dijk. Digital democracy, issues of theory and practice. Retrieved from: https://www.utwente.
nl/en/bms/vandijk/research/e government/e government plaatje/models of democracyl.pdf

6. Logunova M., Lashkina M., et al. Communications of the Judicial Authority. Kyiv: Center for Judicial Studies,
2012. 268 p. Retrieved from: https://nsj.gov.ua/files/1452500582posibnyk.pdf

7. Ovsyannikova O. Transparency of judicial power: autoref. Dis... Cand. law of science: special 12.00.10 “Judiciary;
Prosecutor’s Office and Advocacy”. Yaroslav Mudryi National Law Academy of Ukraine. Kharkiv, 2009. 20 p.

8. Nazarenko O. Scientific and theoretical characteristics of legal culture. Law and society. 2017. No. 6. P. 19-23.
Retrieved from: http://pravoisuspilstvo.org.ua/archive/2017/6_2017/part 1/6.pdf

9. Rafaeli S. Interactivity: From New Media to Communication. / R.P. Hawkins, JM.W. and
S.P. Eds., Ed. Sage: Beverly Hills, CA., 1988. Vol. 16. P. 110—134. Retrieved from: https://dspace.nau.edu.ua/bitstream/
NAU/43200/1/1452500582posibnyk.pdf

BUKOPHUCTAHI MATEPIAJIN

1. AunekceeB B.M., JlunoBcrka H.A. B3aeMOBiTHOCHHY JIep>KaBU Ta CyCIIJIbCTBA | HABYAIEHUH MOCIOHUK. [IHi-
mpo : T'PAHI, 2019. 172 c.

2. Arnstein S. A Ladder of Citizen Participation. J. Am. Plan. Assoc. 1969. P. 216-224.

3. Bordewijk J. Allocutie: Enkele Gedachten over Communicatievrijheid in Een Bekabeld Land. / J.L. Bordewijk,
B. van K., Ed. Baarn : Bosch & Keuning, 1982. 104 c.

4. BwucnoBok Ne 7 (2005) KoncynbratuBHOI pagy €BponeidchkUX cyaniB 1o yBaru Komitery MinicTpiB Panun
€sponu 3 utanns «IIpaBocyns Ta cycniibeTBo» : KoHCynbraruBHa paja eBporneiicskux cymiis. URL: https://court.gov.
ua/userfiles/visn_7 2005.pdf (mata 3Beprenns: 09.10.2023 p.)

5. Jan A.G.M. van Dijk. Digital democracy, issues of theory and practice. URL: https://www.utwente.nl/en/bms/
vandijk/research/e _government/e government_plaatje/models_of democracyl.pdf (zara 3sepuenns: 09.10.2023 p.)

6. Jlorynosa M., Jlamkina M. u np. Komynikariii cynoBoi Bnaau. Kuis : IlenTp cyauiBcbkux cymii, 2012. 268 c.
URL: https://nsj.gov.ua/files/1452500582posibnyk.pdf (mata 3Beprenns: 09.10.2023 p.)

7. OscsauikoBa O. TpaHcrapeHTHICTH cyJ0BOi Biaay : aBroped. AWC. ... KaH[. ropua. Hayk : crem. : 12.00.10
«CynoycTpiii; mpoKypaTypa Ta aaBokarypay. HamioHanpHa ropunidasa akageMis Yipainu im. 1. Myaporo. Xapkis, 2009. 20 c.

8. Haszapenko O. HaykoBo-TeopeTnyHa XapaKTepUCTHKA MMPABOBOi KyNbTypH. [Ipaso i cycninbcmeo. 2017. Ne 6.
C. 19-23. URL: http://pravoisuspilstvo.org.ua/archive/2017/6_2017/part_1/6.pdf (nara 3sepuenns: 09.10.2023 p.)

9. Rafaeli S. Interactivity: From New Media to Communication. / R.P. Hawkins, J M.W. and
S.P. Eds., Ed. Sage : Beverly Hills, CA., 1988. Vol. 16. P. 110-134. URL: https://dspace.nau.edu.ua/bitstream/
NAU/43200/1/1452500582posibnyk.pdf (nara 3Bepuenns: 09.10.2023 p.)

44 Epnixiecbkuti )xypHasn. 2023. Bunyck 7.



OCOBJIHBOCTI POSMEXYBAHHA IOPUCIHKIII CY/IB
3 BUPIIIIEHHS CIHIOPIB Y C®EPI IYEJIITYHO-ITPABOBHX
BITHOCHH: ]OCBIJT OKPEMHX PO3BHHEHHX KPAIH

YK 342.9
DOI https://doi.org/10.32782/ehrlichsjournal-2023-7.07

ITOP KOBBAC
00KMOp 10pUOUYHUX HAYK,

oouenm Kaghedpu nyoniunozo npasa

YepHiBennbKkoro HanioHaJbHOTO YHiBepcuTety iMeHi IOpia ®denbkoBnua, Ykpaina
ig.kovbas@chnu.edu.ua

ORCID 0000-0001-7039-1586

OJIEKCAHPA JIYIIIB
Kanouoam wpuouyHuUx HayK,

acucmenm Kagheopu nyoniunozo npaea

YepuiBenbkoro HanioHaJbHOro yHiBepcutery iMeni IOpisa ®denbkoBnua, Ykpaina
mitsnej@ukr.net

ORCID 0009-0006-2437-8675

AHomauis. Y cTaTTi npoaHanisoBaHo JOCBI4 OKpeMUX 3apyDbiKHUX KpaiH Y KOHTEKCTI BU3HAYEHHS | pO3MEX-
YBaHHS IOPUCAMKLIT CyaiB, YNOBHOBaXXEHUX BUpiLLyBaTh cnopu y cdepi nyoniyHo-npaBoBMX BiAHOCKH. Haro-
NOLLEHO, L0 NUTAHHS PO3MEXYBaHHS HOPUCOMKLIT agMiHICTpaTUBHMX CYAIB Nig Yac BUPILLEHHSA cnopiB y cadepi
nyGnivyHO-NpaBOBUX BiAHOCWUH B YKpaiHi BperyrnboBaHO nocepenHbo. 34ebinboro HeeekTMBHUM BU3HAHO
nigxig BepxoBHoro Cyagy y BigNoBigHWX NO3MLISX, HU3KA i3 SKMX HE BiAMOBIAATb MPUHLMNY «O4HOPIAHOCTI
CyOoBOI MpakTukm». B okpemux KpaiHax CBiTYy BU3HAYEHHS HOPUCOUKLIT CyaiB, YNOBHOBaXEHMX BUPILLYBaTH
nyobniyHo-NpaBoBi cnopu, Hanexartb 40 KOMMETEHLIi BULUX CYAIiB YN CYQOBMX IHCTUTYLiA. B iHWMX NUTaHHS
IOPUCOVKLIT BU3HAYAETLCS LUNSAXOM 6e3nocepeHbOoro YHOPMyBaHHS CMipHUX BIQHOCWH Y CheLianbHOMY rany-
3eBOMY 3aKOHOAABCTBI. LliHHMM BBa)kaeMO O0CBIA TUX KpaiH, Ae Y 3MICTi aAMiHICTpaTUBHOMO akTa LieHTpanb-
HUM OpraHOM BUKOHaBYOI Bnaam (NyoniyHOW agMmiHiCTpauie) BCTaHOBNEHA HOPUCOMKLIA cyay, KOTPUIA BUPI-
LIy€e cnopw, WO BWUTIKaOTb i3 MPaBOBMX HACNIAKIB 3aCTOCYBaHHS TaKOro aAmiHiCTpaTMBHOro akta. HassaHa
BKasiBKka (POPMYETbCA LUMSXOM BpaxyBaHHS Bi4MoBigHMX KPUTEPITB, CHOPMOBAHMX 3 ypaxyBaHHAM MpeLe-
OEHTHUX pilleHb. Y BITYM3HSHIN NPaBOBIN CUCTEMI TAKMMU KPUTEPIAMU MOXYTb OYTN 3aKOHOMIPHOCTi BCTAHOB-
NEHHS IOPUCOUKLIT HA OCHOBI TUMOBKMX Ta 3pa3koBKX crpaB. OKPeMO 3BEpPTAETLCS YBara Ha nigxig 40 po3Mex-
YBaHHSA IOPUCAMKLIT LUIIIXOM HOPMaTMBHOI BKa3iBKM Ha XapakTep 3aKOHO4aBCTBa, Hanpuknaz KpUMiHanbHoro,
UmBINbHOro towo. To6To A0 HPUCAMKLIT CyAiB, WO BUPILLYIOTE Cniopu Y cdepi nybniyHo-npaBoBMX BiOHOCUH,
Hanexartb Crnopu, SIKi BUHWKAKOTb BUKITHOYHO BHACMIQOK 3aCTOCYBaHHS aAMIiHICTpPaTMBHOMO 3aKOHOAABCTBA.
HaeegeHuin nigxig He BpaxoBYe MPUHLMNY rany3eBOCTi BiTYM3HAHOIO 3aKOHOOABCTBA, TOMY He MOxe 6yTu
3actocoBaHun. OgHak 3a3HayveHunin Nigxia OouinbHO BpaxyBaTu Y BU3HAYEHHI IOPUCOMKLIT agMiHICTpaTUBHUX
CyAiB, y pasi Konv agMmiHiCTpaTMBHWIA OpraH NpunMae agMiHICTPaTUBHUI akT 3 ypaxyBaHHSAM NMOMOXeHb 3aKoHy
Ykpainn «[Mpo agMmiHicTpaTnBHy npoueaypy». Takumin nigxig MiHiMi3ye KinbKiCTb CNopiB, WO BUPILLYOTbLCS 3aco-
©amMu agMiHICTPaTUBHOIO Cy4OYMHCTBA.

Knroyosi crosa: nybniyHo-nNpaBoBi BiGHOCUHW, agMiHICTpaTUBHE CyAO4MMHCTBO, aAMiHICTPaTUBHA HOPUCONK-
Lisi, nyéniyHo-npaBoBi cnopwu, agMiHiCTpaTMBHI npoueaypu, nybnivyHa agMiHicTpauis, cyd’ekT BnagHUX NoBHO-
BaXeHb.
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Abstract. The article analyzes the experience of certain foreign countries in the context of defining
and delimiting the jurisdiction of courts authorized to resolve disputes in the field of public-law relations. It
was emphasized that the issue of dividing the jurisdiction of administrative courts when resolving disputes in
the field of public-law relations in Ukraine is settled indirectly. In most cases, the approach of the Supreme
Court in the relevant positions was recognized as ineffective, a number of which do not comply with the principle
of “uniformity of judicial practice”. In some countries of the world, the determination of the jurisdiction of courts
authorized to resolve public legal disputes is within the competence of higher courts or judicial institutions.
In others, the issue of jurisdiction is determined by direct regulation of disputed relations in special branch
legislation. We consider valuable the experience of those countries where, in the content of an administrative
act, the central body of executive power (public administration) establishes the jurisdiction of a court that
resolves disputes arising from the legal consequences of the application of such an administrative act. This
instruction is formed by taking into account the relevant criteria formed taking into account the precedent
decisions. In the Ukrainian legal system, such criteria can be the regularities of establishing jurisdiction
on the basis of typical and exemplary cases. Special attention is paid to the approach to the delimitation
of jurisdiction by means of a normative indication of the nature of legislation, for example: criminal, civil, etc.
That is, the jurisdiction of courts that resolve disputes in the field of public legal relations includes disputes that
arise solely as a result of the application of administrative legislation. This approach does not take into account
the principle of sectorality of domestic legislation, so it cannot be applied. However, it is advisable to take
the specified approach into account when determining the jurisdiction of administrative courts, in the event
that the administrative body adopts an administrative act taking into account the provisions of the Law
of Ukraine “On Administrative Procedure”. This approach minimizes the number of disputes resolved by means
of administrative proceedings.

Key words: public-legal relations, administrative proceedings, administrative jurisdiction, public-legal
disputes, administrative procedures, public administration, subject of power.

Hlnax YkpaiHu 1O €BPONEHCHKOTO CIIBTOBAPHCTBA ONOCEPEIKOBYE HEOOXIJHICTH 3armpoBaKEHHS
JI€BHUX rapaHTill AiSIbHOCTI MyOniyHOI agMiHICTpalii B KOHTEKCTI peajizamii mpaB Ta cBoOOa (Qi3uuHUX Ta
ropuanyHUX 0ci0. He3Baxkaroun Ha 3HaYHI KPOKH BITYM3HSIHOTO 3aKOHOMAABIS Y IIbOMY HAIpsiMi, AOIITBHOIO
BBKAEMO HEOOXIJHICTh TIPOJIOBKEHHsI PO3POOKH 3rajjaHoi MpOOIeMaTHKU 3 ypaXyBaHHSM JIOCBITy OKpe-
MHUX PO3BHHEHHUX KpaiH cBiTy. Taki KpOKHM € KOHYE HEOOXiIHMMH B YMOBax IMEPMaHEHTHOTO Je(OpMyBaHHS
CYCHIJILCTBa BHACIIIOK pociiicbkoi arpecii. CBOIO Hilly y CHCTEMi TapaHTi AisUIbHOCTI MyOniyHOI aaMiHi-
CTpalii crpaBeIuBO 3aiiMae aAMiHICTPAaTUBHE CYTOYHHCTBO.
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OCOB/IMBOCTI PO3MEXYBAHHST FOPUCOVKUII CYAIB 3 BUPILLEHHST CIOPIB...

MeTo10 I0CTiKeHHs € TTPaBOBHUU aHAJI3 JTOCBIAY OKpPeMHX 3apyOiKHHX KpaiH y KOHTEKCTi BH3Ha-
YEeHHS 1 pO3MEXyBaHHsI FOPUCAHKIII CY/IiB, YIIOBHOBAKEHUX BUPINIYBaTH CIIOPH Y cepi myOIigHO-TIpaBOBUX
BimHOCHH. He3Bakaroum Ha BENMKY KiTBKICTH IIpaib y 3raJlaHOMy HampsiMi, MoTpeOye BUPIMICHHS MTHTaHHS
PO3MEXyBaHHS IOPUCIUKINIT HAIIOHAIBHUX CY/IIB 3 BUPIMIESHHS CIIOPIiB Y cepi MyOTiqYHO-TIPaBOBHX BiTHOCHH,
a 11e, BIATOBIAHO, AOLIIBHO 3AIMCHIOBATH 3 ypaxyBaHHSAM IO3UTHUBHOIO JOCBITy OKPEMHUX PO3BMHEHUX KpaiH
3 omIsiAy Ha OakaHHS YKpaiHU cTaTH MOBHOIIPABHUM YJIEHOM €BPOIEHCHKOIO CIIiIBTOBApUCTBA.

OxpeMmi HanpsiMU BIOCKOHAJICHHS! BITYM3HSIHOTO 3aKOHOJABCTBA 1100 IIPABOCYAS Ta HAOIMKECHHS HOTo
710 €BPONEHCHKUX CTAaHIAPTIB, 10 BUKJIaJIeHi y 3akoHi Ykpainu «lIpo 3aransHoznep:xaBHy IporpaMy aganTtarii
3aKOHOZIABCTBa YKpaiHU 70 3akoHOzmaBcTBa €Bporneiicbkoro Coro3y», BU3HAYa€ MOHATTS aJanTallii 3aKOHOAaB-
CTBa SIK TIPOIIEC TIPUBE/ICHHS 3aKOHIB YKpaiHH Ta IHITUX HOPMAaTUBHO-TIPABOBHUX aKTiB Y BiMOBIAHICTH J0 acquis
communautaire — mpaBoBoi cuctemMu €Bporreiicbkoro Cotosy [1]. 1llo » 10 nmuTanp opranizaiii cucTeMu mpa-
Bocyis, To YkazoM Ilpesnaenta Yrpaiau Big 11.06.2021 Ne 231/2021 3arBepmkeHo CTparerito po3BUTKY CHC-
TEMH TIPABOCYJIS Ta KOHCTUTYIIHOTO cynounHcTBa Ha 2021-2023 pokw, sika 3 METOr0, 30KpeMa, 3a0e3MeueHHs
KOOPIMHOBAHOCTI Ta 30aJIaHCOBAHOCTI NPOLIECY BAOCKOHAIECHHS 3 YpaxyBaHHSM MOAAJIbIIO] rapMOHi3aLii Hali-
OHAJIBHOTO 3aKOHOZABCTBA 13 3aKOHOAABCTBOM €Bpomelicbkoro Coro3y BH3HA4Ya€ MPIOPUTETH BIOCKOHAJICHHS
IIOJIOKEHb 3aKOHOJABCTBA Y cepi CyA0yCTporo, CTaTyCy Cy[IiB, CyJOUYMHCTBA Ta IHIIMX IHCTUTYTIB IPABOCYIS,
a TaKOXX YIPOBaKEHHS HEBIKITAHAX 3aXO0MIB IS 3a0€31eueHHsI TO3UTHBHHX 3pYIIECHb y (QYHKITIOHYBaHHI BijI-
TTOBITHUX TIPAaBOBUX IHCTHUTYTIB [2]. Binpa3y 3a3Haummo, 1o y 3rajlaHoMy KOHTEKCTI aJlalTallisi HalliOHATbHOTO
3aKOHOZABCTBa y cdepi opraxizauii cucTeMH NpaBocynas € e(eKTHBHOIO JIMIIE 32 YMOBHU LIJIECHPSMOBAHOTO
(hopMyBaHHSI CHCTEMH HALIOHAJIBLHOTO 3aKOHOABCTBA, SIKE BPAaXOByBaJo O 3arajlbHOBU3HAHI MPHHLMIIN IIpaBa
Ta MOXKJIFBICTh BUKOHAHHS JIEP’KaBOIO B3SITHX Ha ceOe 3000B’s13aHb. 3ar03W4eHi TTiIX0/ TOBHHHI BiIITOBIIaTH
HaliOHAJIBHUM aKTaM BHUILOI IOPUANYHOI CHIM Ta HE CYNEPEUNTH iHIIMM 3aKOHOAABUUM aKTaM, 110 CTaHe 3aIlo-
pyKoro eeKTUBHOCTI mporiecy amganTarlii. Okpemi aclieKTH opraHizallil CHCTeMH MPaBOCYIIS, a TAKOXK JOCBIJ
THIIMX KpaiH y i cepi AOIUITFHO BUKOPUCTATH TSI aIaNTallii yKpaiHChKOTO 3aKoHOaBcTBa. [1pu mpomy nesiki
3 TPABOBUX MI/IXO/IB iIHO3EMHHX KpaiH y Iiiii cepi BKe aKTUBHO BTUTIOIOTHCS B MPAKTHUHY JiSUTBHICTH YKpaiH-
CHKHUX CY/IIB JUTS TTiIBUTIIEHHS e(DeKTUBHOCTI OpraHi3allil IXHbO1 MisUTBHOCTI, POTE JesIKi MOTPEeOyIOTH IIIe CBOTO
OCMUCIICHHSI 3 METOI0 BUPIIIEHHS aKTyalbHUX MpoOiieM HaIlioHAIbHOTO mpaBocynas [3, c. 182], cepen skux,
30KpeMa i ipoOriemMaTrKa, BUOpaHa IpeMeTOM JTOCITiKSHHS IIi€ CTaTTi.

TeopeTHKo-MeTOONOTIYHAM ITiAIPYHTSM IIi€i CTATTi € HAaIPaIllOBaHHS BITYM3HSHUX YUYCHUX, ¥ (hoKyci
SIKMX TepeOyBae MpoOieMaTHKa 3al03W4YEeHHS TO3UTHBHOIO 3apyO’KHOTO JOCBiAY 10O BU3HAYECHHS FOpPHC-
TUKITIT aqMIHICTpPATUBHUX CYJIIB ITiJl Yac BUPIMICHHS CIOpiB y cdepi myOrmigyHO-TIPaBOBUX BITHOCHH, TaKHX
sk: M.C. bynkar, B.K. Konnakos, O.B. Ky3emenko, T.O. Konomoens, M.II. Kyuepsienko, [1.B. Jlyuenko,
O.I1. Pa6uenko, FO.1. LIBipkyH, B.B. Tunsunk ta inmm. Pazom i3 TM aHami3 3apy0i>kKHOTO JTOCBi/Ty B KOHTEKCTI
BH3HAYCHHS IOPUCAMKLIT aIMiHICTPaTUBHUX CY/iB BUBUABCSI OIIOCEPEIKOBAHO.

VY OGinpmiocti po3BUHEHHUX KpaiH, sIK 1 B YKpaiHi, ()YHKIIIOHYIOTH aaMiHICTpaTHBHI CYy[IH, KOTPi BHpI-
IIYIOTh CHIOPH Y cdepi myOnmigHo-paBoBuX BigHocnH. M.C. Bynkar poOUTh BUCHOBKH, IO J0CI TPHUMAIOTh
iHTepec MUTaHHA MI0/I0 PO3YMIHHS aIMiHICTPAaTUBHOI IOCTHUIIIT Y 3aXiTHOEBpOIEHUChKiMi qoKkTpuHi. [Ipu bomy
TPaIUIiHHIHI TOMUT 30epiraroTh MUTAHHS €Bporeizamii aaMiHicTpatuBHOIL focTHii [4, c. 81]. [linTpumyroun
TaKy IMO3MILiI0, HAr0JIOCUMO, 110 3a0e3MeYeHHs] BEPXOBEHCTBA MpaBa, CIPaBeIMBOTO CYAy Ta AOTPUMAHHS
0a30BUX IPaB JIOAWHY € HEBiI'€EMHUMHU CKJIaJHUKaMU BUMOT JI0 BCTYIy YKpainu 1o €Bporneiicbkoro Coro3sy.
OTxe, mpouec iHTerpamii YKpaiHu 10 €BPOINEHCHKOrO CIIBTOBAPHCTBA BUMArae JOKOPIHHHUX 3MiH IJISIXOM
MIPOBEICHHS HU3KH pedopM, y ToMy ducii i y cepi mpaBocymast. L1006 BiqHOCHHN MiK 00000 i Cy0’€KTaMu
BIIQ/IHUX TTOBHOBAKEHb OazyBanmcs Ha (inocodii HEyXWIBHOTO AOTPUMaHHS OCTaHHIMH (DyHIaMEHTaTbHIX
paB i cBOOON JIIOAMHH, YKpaiHa Mae sIKHAWMIBUIIE IMIUIEMEHTYBAaTH MIKHAPOIHO-TIPABOBI HOPMH Ta 3aIpo-
BaJMTH IPABOBI MEXaHI3MH, SIKi 3a0€31eUyI0Th €BPOICHCHKI CTaHAAPTH CIIPAaBEJIMBOIO CyJOYNHCTBA. Pazom
13 TUM aKTyaJIbHICTh [[LOTO IIMTAHHSI 1OJaTKOBO OOIPYHTOBYETHCS THM, 1110, K 3a3Ha4ae }O.I. LIBipkyH, unc-
JICHHI 3BepHeHHs rpoMaasH Ykpainu no €CILI cBiguarte mpo HEIOCKOHATICTh BITYM3HSHOI CHCTEMHM Ipa-
BOCya/Is. 3 OISy Ha BENMKY KiJIbKICTh Ta HeBMHUHHE 3pocTanHs pimens CCILUI y crpaBax mpotu Yipainw,
SIKUMU BU3HAHO NopyueHHs: KoHBeH1ii, MO)keMO KOHCTaTyBaTH, L0 €BPOIEHCHKI CTaHAAPTH Ta NPUHIMIIN
y HaC MOKH [0 3aCTOCOBYIOTHCSI HETIOBHOIO MipOIO Ta HECUCTEMHO, Y TOMY YHCIII 1 TTi/T 9ac BUPIIICHHAS TyOid-
HO-TIPaBOBHX CTOPiB [5, c. 77]. Bapro Bim3Ha4uTH, 110 HU3KA MPOOIEM BHHHKAE y 3B’S3KY i3 BiJICYTHICTIO
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YITKUX KPUTEPIIB PO3MEKYBAHHS FOPUCIUKIIT HAIlIOHATFHUX CYIiB, TIEPEAYCIM 1€ CTOCYETHCS chep IUBiIb-
HO-TIPaBOBHX Ta MyOIiYHO-TIPAaBOBUX BiJTHOCHH (CIIOPIB).

JloiIbHO HAroJIOCUTH, IO CY0Ba IOPUCAMKIIS € KOMIUIGKCHUM HOHSTTSAM 1 BU3HA4Ya€ KOMICTEHIIIO
CyHiB y Pi3HMX BUMipax, 30KpeMa IpeAMeTa CyAOBOI0 PO3NIAY Ta MpeaMeTa CyJoBOi IisSUIbHOCTI, iHCTaH-
LiliHO OOyA0BaHOI CyIOBOI CUCTEMH Ta ii TepuTopiagbHOCTI. 3 oy Ha Te, 1o BepxoBuuii Cyn ocTaHHIM
4acoM 3MIHHMB CBOIO TTO3UINIIO IIIO/I0 BiTHECEHHS CIOPIB y cdepi myOniyHO-TIpaBOBUX BiJHOCHH, BHPIIIIEHHS
LbOTO MUTAHHS CTaJIO CKJIQJHO HABITh [UIsl CYA/IB, a 1€, BIANOBIHO, IPU3BOAUTE IO TPUHHSATTS IPOTUIICKHUX
PIIIIEHBb CyaM¥ OKPYKHHX Ta aneNsmiiHuX 1HCTaHIIH.

Y Oianguaii kpuTepieM igeHTH(IKaIlli cropy SK TaKoro, IO BiIHECEHO N0 aJAMiHICTPaTHBHOI OpHC-
TUKITIT 99 1HIIO1, €, SIK 1 B YKpaiHi, epeayciM HasBHICTh YYaCHHUKA CIIOPY — Cy0 €KTa BIIaJHIX TOBHOBAKEHb
(oprany BukoHaBuoi Biagu) [6]. Ciopu y cdepi BHOOpUMX BIAHOCHH, 5K 1 B YKpaiHi, y OiHISHMIIT mi11s-
rafoTh BUPILICHHIO TaKOX Y IMOPSAKY aIMiHICTPaTUBHOIO CyAOYMHCTBA, 3BAYKAIOUM Ha Te, IO B Wil kpaiHi
HE Tepe0adeHo CIeialbHOTO CYy/Iy, HaliJIEHOTO KOHCTUTYIIHHOO opucanKiielo. CIIOpH BUHUKAIOTh Y il
cepi y pasi, KoIH: cKapra rmojiaHa 3 IpUBOJy HEBiIOBITHOCTI pilieHHs1 BUOOpUoi koMicii 3akoHy PiHIIHIIT
«IIpo BuOOpmM»; mopymieHo mporenypy Budopdoro mpotecy [7, ¢. 30]. YV ®Dinnstanii BUpimeHHs MHTaHHSA TIPO
PO3MEXKyBaHHS IOPUCIUKLIT CyIiB BUPILIYETHCS KPi3b IPU3MY BU3HAYEHHS HAJISKHOCTI BUIAHHS KOHKPETHOTO
aJMiHICTpaTUBHOTO akTa. Tak, y pasi KoJIu aJMiHICTPaTUBHUM aKT BHJIAHWI 3 METOIO pealizallii ympaBiiH-
ChKUX (YHKIIIH OpraHOM BUKOHABYOI BJIaJIM UM 1HIIMMU Cy0’€KTaMH, y HhOMY YiTKO BKa3y€ThCS aJIMiHICTpa-
TUBHUH CYyJI, 10 KOTO TaKWH IOKYMEHT, y pa3i MOpyIIeHHs HOTO MPHUITICaMH TIpaB i cBo0O (Ppi3udHMX 0cid Ta
Kopropariiii (FopuanIHUX 0Ci0), MOXKe OyTH OCKapKeHO. 30KpeMa, IIHHOIO TPAKTUKOI0 € HeOOXiTHICTh 3Bep-
HEHHS Y I0CYJJOBOMY HOPSIIKY (aHAJIOT JOCYJOBOIO OCKapKeHHs B YKpaiHi) 3a BUNPABICHHSIM TAaKOTO aIMiHi-
CTPaTUBHOTO aKTa (HaJA3BUYAWHO PiKO 3a HOTO BiIMiHOT0). BKazanmii mopsaok (10CynoBuil) € 000B’ I3KOBUM
JUIsl OCKapXKEHHSI, OCKUIBKY 3MICT BUAAHOTO aMiHICTPAaTHUBHOTO aKTa IMiJJISra€ CaMOBUIIPABICHHIO OPTaHOM
(mocamoBoi0 0c000710), 110 Horo mpuitHsa. Jlumie micis mboro cy0’eKT, MpaBa SKOTO MOPYIIeH], MOXe 3Bep-
HYTHUCSI 10 aIMIHICTPaTUBHOTO CyAy 3 alelsLi€lo Ha TaKUuil aaMiHICTpaTUBHUHN akT. B okpemux BuUmagkax He
oTpi0He «CcaMOBHUIIPABICHHS aMiHICTPaTUBHOIO aKTa», TOMY BU3HAYCHA MOXKJIMBICTh 3BEPHYTHCS A0 aaMi-
HICTpaTUBHOTO cyay 0e3 MPOBEACHHS BKa3aHOI IpoLeypH (TaK 3BaHOTO JIOCYAOBOTO OCKapKeHH:) [8].

Binmosigao no 3akony Kopomisersa Icnanii Big 11 mumas 1998 p. «llpo amMmiHicTpaTHBHE CymOYWH-
ctBo» Ne 29/1998 B mopsAKy aIMiHICTPaTHBHOTO CYTOYMHCTBA PO3IVISAAIOTHCS TaKi BUIM CHOpPIiB y cdepi
My OIiYHO-TIPaBOBUX BiTHOCHH (CTaTTA 2): 3 IPUBOJY aKTiB, IPUITUCIB, PillIeHb, JiH, IO CTOCYIOThCS Oe3moce-
penHbo cy0’eKTiB (MpUBaTHUX 0Ci0), @ TAKOXK 3 MUTaHb ITyOIIYHOTO YIIPABIIIHHS 3arajioM, sSKi TPUHMArOThCS
cy0’ekTaMu TyONigHOI afaMiHicTparii (peneparTbHUMHI OpraHaMH JIep)KaBHOI BIIaau, OpraHaMH MyOJIi4HOT
B/l aBTOHOMHHX T'POMaJl, YCTAHOB, IHTETPOBAaHUX y CHCTEMY OpTaHiB MyOJiYHOI BIaJH, FOPUIMIHUX OCi0
myOIiYHOTO TpaBa, AKi OB’ s3aHi Y CBOIH MisIIBHOCTI 13 BKa3aHWMU MPECTaBHUKAMH ITyOIi9HOT aJIMiHICTpa-
1ii, X mocamoBux 0ci0); CIOPH 3 MPUBOJY aKTiB, IO BUAAOTHCA YpsaoMm Icmanii abo ypsaamMu aBTOHOMHHIX
YTBOPEHb, HE3AJICKHO Bij IX XapakTepy, KO y 3B’SI3KY 13 iX IPUHHATTSIM MOPYLIYETHCS MUTaHHS CTOCOBHO
CYIOBOTO 3aXMCTy OCHOBHHMX HPaB JIOAWHH, a TAKOXK NTPU3HAUYCHHSI KOMIICHCALIH 32 NOPYILIEHHS TaKuX MPasB;
CIIOpH, 1[0 BUHUKAIOTh Y 3B’SI3KY 13 BCTYIIOM Ha CIyX0y 10 OpraHiB yOni4HO1 BIaau; CIIOPH, 110 BUHUKAIOTh
Y 3B’S3KY 3 AiISUTBHICTIO IOPUAWYHHUX OCi0 IMyONigHOTO TMpaBa, akKTiB, M0 BUIAIOTHCS IiJ 4ac 3a0e3TMedeHHS
myOmiyHUX (YHKIIIH; CIOPH 32 YYacTIO OPTaHiB MyOIIiYHOI BT i, U PO3TIISAY SIKAX HE Tiepe0adeHo iHIMN
CynoBHH mopsiaok. 3 mporo npuBoay B.B. Tunmsumk Bin3Havae, Mo mpenctaBieHnM 3akoHoM KopomiBcTBa
Icmmanii Big 11 mumas 1998 p. «Ilpo agminictparuBae cymoumHcTBO» Ne 29/1998 (crarra 3) mepemdadeHo
BHKITFOYEHHS 13 IMiJICYTHOCTI aJIMiHICTPaTUBHUX CY/IiB TAKUX BUJIIB CIIOPIB Y cepi myOIigHO-TTPaBOBUX BiTHO-
CHH: CHODH, 110 PETYIIOIOTHCS [IMBIIBHUM, KPUMIHAJIBHUM Ta COLIaJbHUM 3aKOHOAABCTBOM 1 PO3IIISAAIOTHCS
y MOPSAIKY, TIepe10adeHOMY IIMM 3aKOHOJJABCTBOM, HAaBITh SKIIO BOHU ITOB’SI3aHi 3 AisUTEHICTIO OpTaHiB MyOIid-
HOI BJIaJM; BICHKOBO-TUCIMITIIHAPHI CIIOPH; CIIOPH, TMOB’sI3aHi 3 BU3HAYCHHSIM KOMTIETEHINIl (FOPUCINKIII)
CYIliB, a TAaKOX OPTaHIB, 10 Pealli3yIoTh MyOIliYHe YIPpaBIiHHS; CIIOPH, 110 BiHECeH] 10 KomneTeHIlii Koncru-
tymiiHoro Cyny Kopomiersa Icmanii [9; 10].

B ABcrparii cynoBuii po3riisiz 3M1HCHIOETHCS CTOCOBHO aIMiHICTPAaTUBHUX PIllIeHb, K MPABHIIO, BITIO-
BizmHO 70 3akony «lIpo amMmiHicTpaTHBHI pitteHHs (cynoBuil po3risin)» Bin 1977 poky abo crarti 39 B 3akony
«IIpo cymoyctpiit» 1903 poxy. CynoBuii po3risin y BucokoMy cymi peamizyeTsest BiIOBITHO 0 cTaTTi 75 (V)
Koncrutytii ABctpaitii. Hu3ka iHITNX 3aK0HIB TaKOX Iependadae po3riisi] MUTaHb y chepi aMiHICTPaTHBHOTO
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mpaBa cygaMu. Hampukmaz, pimeHHs AIMIHICTpaTHBHOIO amessiHHOro TpuOyHalIy MOXKHA NEperIsHYTH
BimmoBimHO 110 cTarts 44 3akony «IIpo AaMmiHicTpaTWBHUH anesmiani TpuOyHam» 1975 poky y yacTuHi,
IO CTOCYETBHCSI «IPAaBOBUX NMUTaHb». HaBenemo mpouenypy momanss marepianis 1o deaepainbHOro cymy
Agcrparii. dexepanbHe aMiHICTPaTUBHE MIPABO OIMIKYETHCS MUTAHHAMH JISTHHOCTI Ta MPUHHATTS PIillIeHb,
10 CTOCYIOTHCS 3aKOHOJABYMX UM BUKOHABUMX ITOBHOBXEHb Ha TepuTopii CriBapyXKHOCTI. 3a JONOMOIOI0
aaMiricTparuBHOTO npaBa CyJ BUPINIy€E, Y MPOBATUTHCS ISIIBHICTD Ta 3MIHCHIOETHCS MPUHHSATTS PillleHb
OpraHaMi JIep>KaBHOI By CIPaBEeUIMBO Ta BIANOBIAHO 10 3aKOHOAABCTBa ABcTpaiii. DaKTUYHO AisUTb-
HicTh cynni PenepanbHOro cyay ABCTpaiii Moisirae He B TOMY, 100 TpuiiMaTtu abo 3MIHIOBATH PIllIeHHS,
MIPUIHATI YPSIOM, @ CTAHOBUTH 000B 30K MEPEKOHATHUCS B TOMY, 1110, YXBaJIIOIOUYH PilIeHHS a00 MpoBasuu
JisUTBHICTB, OpPraH JAEpKaBHOI BIAJM MPaBHJIBHO 3aCTOCYBaB 3aKOH 1 3a0€3MeUnB CHPABEIIMBY MPOLETYPY.
OcHoBHa opucaukilis Cymay BKIIIOYA€E MisUTBHICT MO0 PO3MIIALY Ta BUPIMISHHS aressiil Ha pimeHHs ocio,
opraHiB Biagu abo TpuOyHaIiB, BimMiHHUX Bix cyaiB. Jlo mporo Cymy Takok Moke OyTH TIOaHa amelsiiiHa
3asiBa Ha PIlIEHHS PI3HUX TPUOYHAIIB 3 NMUTaHb MpPaBa, BKIFOYAIOUYM AJIMIHICTPaTUBHUHN anessaifHni Tpu-
Oynai, TpuOyHas 3 mUTaHb MOJAHHS CKapr Ha BUIJIATY NeHciid, HanionansHuil TpuOyHa 3 MUTaHb HalaHHS
CTaTyCcy KOpiHHOTO rpomasHuHa Toio. [Ipore Cyn He Moke 3MIHUTH PillIeHHS, 32 BUHSATKOM BHUIIAJKy HasB-
HOCTI BUHATKOBUX 00CTaBHH. SIKIIIO X BOHH MAlOTh MiCIle — pillleHHs TpuOyHaIry, mo OyIIo ocKapKeHo, Oyme
CKacoBaHO 1 CIpaBy MOBEPHYTO 10 TpuOyHasry 1jsl yXBaJIeHHSI HOBOT'O PIlIEHHS BiAMOBIZAHO 0 BUMOT 3aKO-
HoxaBctBa [11, c. 325].

Sk 1 B YkpaiHi, mpoOieMaTrka po3MeXyBaHHS FOPUCAMKIIT aIMiHICTpAaTHBHHX Cy/IB Ta CY/iB 3arajJbHOi
ropucaukiii icaye i y @innsaaii ta y Hsernii. [lepemycim rocTpo cToiTh muTaHHS PO3MEKYBaHHS IUBITHHOI Ta
aJIMiHICTPATUBHOI IOPUCIUKITIH. J{0CITiHKeHHIO BKa3aHOi MTPOOIeMaTHKY MTPUCBSYeH] PyHIaMEeHTaIbHI mparti
cydacHux yueHux. Y ®imnmsamii — Koymy Picto B monorpadii «IIpaBo uu agmiHicTpaTHBHE BUKOPUCTAHHSI?)
OXapaKTepr3yBaB IiACTaBy (KpUTepil) BU3HAYCHHS KOMIIETEHIIi1 Ta MPaKTUYHI peKOMEeHAaIii o0 ii po3Mex-
yBanHs, y lIBernii — Ceneprpen Ilitep y mokTopcbkiit quceprariii « Vem domer i grazonen — Domstolsprovning
i granslandet mellan offentlig ratt och privatritty (Xto cynuts y cipiii 30H1 — CymoBH OIS MEXK MK TyOmid-
HUM 1 ipuBaTHUM TipaBoM, 2009 p.). HoBu3Ha BKka3aHHUX AOCIIHKEHB TOISITAE Y BUIJICHHI TaK 3BaHOI «Cipoi
30HWY», B SKiil CIip BUHMKA€E y MEXax sK MyOIiYHOr0, TaK i MPUBATHOTO MpaBa. [ pyHTOM BKa3aHUX HAYKOBHX
TIOIITYKiB CTAJIO OHOBIIEHHS JIOKTPUHU MyOJII9HOT aIMIHICTpallii B IIMX KpaiHax, sIke 3yMOBIIOETHCS ITOIIHAPEH-
HSIM JIep’KaBHO-TPUBATHOTO MapTHEpcTBa. OCHOBHOO MPOIIO3HLIEI0 ISl BUPILICHHS HABEIEHOT TPOOIeMaTHKU
cTajla po3poOKa KpUTEpiiB Ta BIPOBAKECHHS iX y HalliOHAJbHE 3aKOHOJABCTBO 3 ypaxXyBaHHSAM IMPUHLMITY
«Tepen0avyBaHOCT] MPUHHATTS aIMIHICTPAaTHBHHUX PIIICHbY», Ta 1HIIUX MPHHIMUIIB MYOIiYHOTO aaMiHICTpy-
BaHHs [12, c. 28].

H.B. InpunimH, po3nisgarody CyaoBi MPOLEAYPH B aIMiHICTPaTUBHOMY CYIOYMHCTBI HArojiouye, 1o
y Yechkiit PecrryOumimi mutanHs po3MexyBaHHS IOPHCIUKINT HAIEKUTh BUIIOMY aaMiHICTpaTHBHOMY CYIY,
SIKMHA Ma€ BUKJIFOYHE MPaBO NMPUHMAaTH PilICHHS II0AO MT030BiB MPO KoMIeTeHwio. KpiM Toro, 1o #oro xom-
TIETEeHIIi] HaJIeXKaTh MATAHHS BHOOPIB, PO3ITYCK MONITHYHHUX MAPTIH Ta MONITHYHUX PYXiB, TPU3YITHHEHHS Ta
TTOHOBJICHHS 1XHBOI JISITFHOCTI, @ TaKOX KOH(IIIKTH MO3UTUBHOI Ta HETAaTHBHOI IOPUCIUKITIT MK OpraHaMu
JIEpXKaBHOTO YIPaBIiHHs. BUmii aaMiHICTpaTUBHUHN Cy/ IPaBOMOYHHUH MPUIMAaTH PIilIEHHs MOA0 Kacarliii-
HUX CKapr Ha pillleHHs 0O0JaCHUX CY/IiB LIONO CKacyBaHHS 3aXOJiB 3arajJbHOTO XapakTepy ad0 YacTHHM LIMX
3axOo/IiB Ta 3 MUTaHb MICIIEBOTO i 00macHOro pedepeHayMy. Bummmii anMiHiCTpaTUBHUMA CYJl CTaB JIUCIIUTLII-
HapHAM CYJIOM JUTS CY/JIiB, Iep >KaBHUX OOBHUHYBadiB Ta Cy/IOBIMX BUKOHABIIIB. BUIwii aqMiHiCTpaTUBHUAN CYIT
MOYKE€ BUHOCHUTH PIIICHHS 1010 3aC001B MPABOBOT'0 3aXUCTY MPOTH PillIeHb 3 MUTAHB, 10 CTOCYIOTHCS aMiHi-
cTpatuBHOI foctutii [11, ¢. 325; 13].

Y ®paHtii 10 cropiB y cdepi myOmigHO-IPaBOBUX BIAHOCHH, 110 BUPIMIYIOTHCA Yy TOPSAIKY aIMiHi-
CTPaTUBHOTO CYJIOYWHCTBA, BIJIHECEHO: CIOPH, TOB’s3aHi 3 O(POPMIICHHSIM MPOEKTHOT MICTOOYIIBHOI JTOKY-
MEHTAaIIil, a TAKO’K OTPUMaHHSI JI03BOJTy Ha TIPOBEIECHHS MiCTOOYAIBHUX POOIT; 3asBH PO OCKAP)KEHHS aKTiB,
LI0 PEeNIAMEHTYIOTh MiCLsl CTOSIHOK, MEPECYBHUX KUTJIOBHX KOMIUIEKCIB, 0Ci0, 110 MaHAPYIOTh; CIOPH PO
BH3HAHHS HEMIMCHUMU PIillIeHb Ta MMOCTAHOB TIPO BiAIMOBY y BHI3/i Ha (hpaHITy3bKy TEPUTOPIIO BIAIOBITHO 10
IIpaBa MIPUTYIIKY; CIIOPH PO BU3HAHHS 3aKOHHOCTI IIOCTaHOB PO JACTIOPTaLlil0; CIIOPH, TIOB’s3aHi 13 FTOJIOBHOIO
MEPEXKEI0 MUIIXOCTIONYYEeHb; CIIOPH PO OCKapKEHHS aKTiB HAIVISIOBUX Paj Ta pillleHb AUPEKTOPIB rpoma-
CHKHX YCTaHOB MEIMYHOTO 3aXHUCTY; CIIOPU NP0 BU3HAHHS HEIIHCHUMU AKTiB, MPUHHATUX KEPIBHUMM Opra-
HaMU KOMYHAIIbHUX JIeTIapTaMEHTIB a00 pPEerioHiB, MOB’SA3aHUX 3 Iepe/adero mpaBa Ha MaiHO y Oymb-sKid
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leop Koebac, OnekcaHdpa flyuie

(hopmi, 110 3arpOXKYIOTH (PYHKITIOHYBAaHHIO 200 IUTICHOCTI CIIOPYIM M 1HIOTO 00’ €KTa, SIKHH Mae 00OpOHHE
3HAYEHHS; CIIOPH PO OCKAP KEHHS aKTiB KOMyHaIbHUX JIeTIAPTAMEHTIB a00 PETiOHIB, M0 3arpoKyIOTh 3iHc-
HEHHIO OfHi€i 3 MyONYHNX YW 1HAWBITyallbHUX CBOOO, YCTAHOBJICHUX IOJIOKEHHIMH 3araibHOTO KOJIEKCY
MICIIEBUX CITIIFHOT; CTIOPH TPO BH3HAHHS HEAIMCHUMH aKTiB KOMYH 3 TUTaHb MiCTOOY/TyBaHHS, PHHKIB, YTOIl
PO CHIBPOOITHUIITBO Ta AeNeTyBaHHs IMyOmiuyHUX (DYHKIIIH; crtopy Tpo 3a00poHY oreparopy CyIyTHHKOBOTO
Tene0aueHHs, 1110 € ITiJT FopUcAuKITiero DpaHIlii, TpaHCIIOBATH Telenepeaadi, MOPyIIyodr OCHOBHI IPUHITAIIN
TeJIEPaAiOMOBIICHHS; CIIOPH, OB’ s3aH1 3 HEMPSIMUM OIOAATKYBaHHSM; CIOPH LIOAO ACP)KaBHUX KOHTPAKTIB,
SIKi YKIIQAAFOTh MUISTXOM MTPOBEACHHS KOHKYPCY; CITOpPH, ITOB’sI3aHi 3 TT030aBICHHSM BOJIHCHKUX TpaB [14].

BinmoigHo 1o crarti 4 AQMiHICTpaTHBHO-TIpOIIeCyallbHOTO Kofekey PecryOmnikn EcToHis BKkazyeThcs,
0 /IO KOMIIETEHIIil aJIMiHICTPaTHBHOTO CyAy HAJEKUTh PO3B’S3aHHS CIOPIB y MyOJNiYHO-TIPABOBHUX BiTHO-
CHHaX, SKILIO 3aKOHOM He nepedadaeThesl iHIIUI npouecyanbHuil Topsaok. TakuM YMHOM, IiJ aAMiHiCTpa-
TUBHMM CYIOYMHCTBOM PO3YMI€TBbCSA NPOLECYaIbHUH MOPANOK BHUPILICHHS CIOPIB Yy ITyONi4HO-IIPaBOBHX
BiJIHOCHHAX, a TaKO)K BUKOHAHHS 1HIINX 3aBJIaHb BiJIOBITHO 70 3aKoHY (2 a0zar ctarti 4 AAMiHICTpaTHB-
HO-IpouecyaibHoro koaekcy PecryOniku Ectonis). Otxe, y ctarti | 1poro HOpMaTMBHO-IIPABOBOIO aKTa
BH3HAYEHO TPOIECyaIbHy (POPMY IisITHHOCTI aIMiHICTPATHBHOTO CyAy 3 BHPIIIEHHS CIIPaB, SKi BKIOYAIOTh
y ce0Oe BUPIMICHHS CITOPIB Ta peaii3allilo iHINX 3aBlaHb, BU3HAYCHUX 3aKOoHOM [15].

TakuM YMHOM, MATAHHS PO3MEKYBaHHS FOPUCAUKIIT aIMiHICTpAaTUBHHX CY/IB TIi/1 YaC BUPIIIEHHS CIIO-
piB y cdepi myOmigHO-TIpaBOBUX BITHOCHH B YKpaiHi BperylbOBaHO MOCEPETHBO. 3Ae01LIBIIOT0 Hee(PEeKTHB-
HUM BU3HaHO minxinx BepxoBHoro Cymy y BiAIIOBIAHUX TIO3HINISX, HU3KA i3 SKUX HE BiIIOBIAIOTh IPUHITUITY
«OITHOPITHOCTI CyZ10BOT NPaKTHKM». B okpeMux KpaiHax CBITy BU3HAYEHHS IOPUCAMKLIT Cy/IiB, yIIOBHOBaXKE-
HUX BHUPIITYBaTH ITyOIIYHO-TTPABOBI CIIOPH, HAJICKHUTH /IO KOMIIETEHIIi] BUIIUX CY/IiB UM CY[IOBHX IHCTHTYIIIH.
B iHmMMX nUTaHHS IOPUCAMKLII BU3HAYAETHCS HIISIXOM 0€3M0CepeHbOr0 YHOPMYBAHHS CHIPHUX BIIHOCHH
y crieniaJbHOMY Tally3eBOMY 3aKOHONABCTBI. [[iHHMM BBa)kaeMo JOCBiJ THX KpaiH, Jie y 3MICTi aaMiHiCTpa-
TUBHOTO aKTa, IIEHTPAILHUM OPTaHOM BUKOHABYOI BIaaW (ITyOIIiYHOIO aJIMiHICTPAIli€l0) BCTAHOBIIEHA FOPHC-
TUKITiSE Cyy, KOTPHIA BUPIIITY€ CITOPH, IO BUTIKAIOTH 13 TPaBOBUX HACIIIIKIB 3ACTOCYBAaHHS TAKOTO aIMiHICTpa-
TUBHOTO akTa. HaspaHa BkasziBka (pOpPMy€ThCS MUIAXOM BpaxyBaHHS BIIOBITHUX KPUTEPIiiB, cPOPMOBAHIX
3 ypaxyBaHHSM MPENEACHTHUX PIillIeHb. Y BITYM3HSAHIN MpaBOBifl CUCTEMI TaKUMH KPUTEPISIMA MOXKYTh OyTH
3aKOHOMIPHOCT] BCTAQHOBJICHHS FOPUCIUKIIT Ha OCHOBI THIIOBHUX Ta 3pa3KoBUX crpaB. OKpeMO 3BEpTaETHCS
yBara Ha MiJXiJ JO pO3MeXyBaHHS IOPUCAMKIIT IUIIXOM HOPMAaTHBHOI BKA31BKM Ha XapaKTepi 3aKOHOABCTBA,
HaNpUKIaJ KPUMIHAIFHOTO, MIUBITFHOTO TOIO. TOOTO A0 FOPUCAMKINI CYiB, IO BUPIMIYIOTH CTIOpH Y cdepi
yOIiYHO-NIPAaBOBHUX BiJHOCHH, HAJEKaTh CIIOPH, SIKI BUHUKAIOTh BUKJIIOYHO BHACIIIOK 3aCTOCYBaHHS aaMi-
HICTpaTHBHOIO 3aKOHOJaBcTBA. HaBeneHuit minxig He BpaxoBye MPUHIMITY T'aly3€BOCTI BITUU3HSIHOIO 3aKO-
HOJABCTBA, TOMY HEe MOXe OyTH 3acTocoBaHni. OfHAK 3a3HAYCHUH MiAXiJ JOLIIBHO BpaxyBaTu y BU3HAYECHHI
FOPUCIUKIIT aMiHICTpaTHBHUX CY/IiB, Y pa3i KoM aMiHICTPAaTUBHUAN OpTaH MPpUHMAaE aMiHICTPaTUBHUHA aKT
3 ypaxyBaHHSM IIOJIOKeHb 3akoHy Ykpainu «lIpo amMiHicTpatuBHY mpomenypy». Takuil miaxia miHimizye
KITBKICTB CIIOPiB, M0 BUPINITYIOTHCS 3aC00aMH aIMiHICTPAaTHBHOTO CyTOunHCTBA. OKpEMO JOIIIBHO HAroJo-
CUTH, IO poOJIeMaTHKa BU3HAYCHHS FIOPUCIAHKINT aMiHICTPATUBHUX CY/IiB € KOMIUIEKCHOIO, TOMY 1HIII ee-
MEHTH OyJTyTh PO3TIISHYTI y HACTYITHUX TyOJTiKaIlisX.
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AHomauyis. CTaTTa npuceBsYeHa SOCHiAKEHHI0 cnocobiB, 3a AONOMOrow sKMX poboTodaBeLlb MOXe O0py-
YNTW NpaLiBHKKY, KPiM OCHOBHUX 0GOB’sI3KiB, BUKOHAHHSA AOL4ATKOBMX, AKi He nepeabadeHi TpygoBMM LOroBo-
poM Ta nocagoBoto (POBOYOID) IHCTPYKLELD.

3rigHo 3 TpyooOBMM 3aKOHOAABCTBOM YKpaiHu, poboToaaBeLb He MoXe 30inbLunTi Korno ob6oB’s13kiB NpaLis-
Huka 6e3 1ioro 3rogu. [lopydeHHs NpauiBHUKY 3a MOr0 3rook BUKOHAHHSA «MOABIMHUXY» 0DOB’sI3KIB MOXINBE
3a JOMOMOTOK YKITaAeHHs TPy4OBOro 4OroBOpY NPO BHYTPILWHE CyMiCHULTBO abo 6e3 yknageHHst Takoro Lns-
XOM BCTaHOBIEHHS CyMilLleHHs1 npodbecin (nocag), BUKOHaHHS 0B0B’A3KiB TMMYaCcOBO BiACYTHLOIO NpaLiBHUKA,
PO3LUMPEHHST 30H 06CNYroByBaHHs (30inblUeHHs 06Csry BUKOHYBaHUX pobiT) abo TMMYacoBOro 3amicHMUTBa
(3acTynHuuTBa).

Axuwo x poboToaaBeLlb He OTpMMAaB 3roay Bif MpauiBHUKA, TO ZOPYUYNTU pOBOTY 32 MeXamu TpyaoBOI PyHK-
Uil MOXNNBO B NOPSAKY 3MiHWM iCTOTHUX YMOB npadi, nepeabaveHoi ctatteto 32 K3nl Ykpainw.

Y cTatTi aBTOp aHanidye ocobrnmBOCTi KOXHOTO i3 3a3Ha4eHMX CnocobiB BUKOHAHHS NpaLiBHUKOM O04aTKO-
BMX 0D0OB'sI3KiB Ta BU3HA4ae CMifbHi N BiAMIHHI 03HaKW. Tak, 0COBNMBICTIO BHYTPILLHLOIO CyMIiCHMLTBA € Te, Lo
BOHO 3aCTOCOBYETbCS LUNAXOM YKNafAeHHsi TPYAO0BOro AOroBopy AN BUKOHAHHSA pOOOTY 3a iHLIOK BaKaHTHOH
nocagolo y BiNbHWUI Big OCHOBHOI poBOTK Yac 3 onnaTtor npadi 3a akTMYHO BUKOHAHY pobOTY; CyMilLEeHHS
npodecin (nocan) 34iNCHIOETLCA 3a BaKaHTHOK MOCAA0K Yy Mexax poboyoro vacy (3miHu), BU3HAYEHOTO 3a
OCHOBHOO poboTOt0 3 gonnator y dikCoBaHMX BiACOTKax A0 TapudHoi cTaBku (OKNagy); PO3LUMPEHHSA 30HM
obcnyroByBaHHs (30iNblUEHHA 00CAry BMKOHYBaHMX POOIT) BUKOHYETBCA 3a Ti€t XX Mpodecieto (nmocagotro)
0QHOYaCHO 3 OCHOBHOK POBOTO Ta MOXMMBE NULLIE 3a HAABHOCTI BiflbHOT NOcCaau 3 AOMMATo, LLO 3a3BMYan
BCTAHOBJIOETLCS HA NOKanbHOMY PiBHi; BUKOHAHHS 000B’sI3KiB TMMYacOBO BiACYTHbLOrO npauiBHMKa BigOyBa-
€TbcsA 6€3 yBiNbHEHHS BiJ OCHOBHOI po00THK, 3 4ONNATO Ta 3a NOCaAo0, 3aMHATO NPaLiBHUKOM, KA TUM-
4YacoBO BIACYTHIN Ha PobBOTi 3 MOBAXHUX MPUYUH; TUMYACOBE 3aMiCHMLTBO (3aCTYMHULTBO) — 3 YBINIbHEHHAM
Bi OCHOBHOI pob60TK, 3 4ONNATO B PO3MIPI Pi3HMLI MK pakTUYHUM OKNagoM (nocagoBuM, NEPCOHarbHUM)
npawiBHMKa i NOCagoBMM OKMagoM npauiBHUKA, SKOro 3aMmillaroThb.

ABTOp 3BepTae yBary Ha NpoLeLypHUA acnekT BCTAHOBMNEHHS NpaLiBHUKY [OOATKOBUX 000B’A3KiB. IHiLiaTo-
pPOM Takoro BCTAHOBMIEHHS MOXe ByTu siK MpauiBHUK, Tak i poboTogaseLp.

Knroyosi crioga: ponatkoBi 060B’A3KM NpaLiBHUKA, CyMILLEHHS, CyMiCHMLTBO npodecivi (nocag), BUKOHaHHSA
000B’s13KiB TMMYaCOBO BiJCYTHBLOrO MNpaLiBHMKA, PO3LLUMPEHHS 30H 06CNyroByBaHHS (30inbLUEHHST 06cary BUKO-
HyBaHWUX poOiT), TMMYacoBe 3aMiCHULITBO (3aCTyMHULTBO).
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OCOBbJINBOCTI BUKOHAHHA MPALIIBHUKOM AOOATKOBMX OEOB’A3KIB...

Abstract. The article is devoted to the study of the ways in which the employer can entrust the employee,
in addition to the main duties, to perform additional duties that are not provided for in the employment contract
and job (work) instructions.

According to the labor legislation of Ukraine, the employer cannotincrease the range of duties of the employee
without his consent. It is possible to entrust an employee with his consent to perform “dual” duties with the help
of concluding an employment contract on internal part-time work or without concluding such, by establishing
a combination of professions (positions), performing the duties of a temporarily absent employee, expanding
service areas (increasing in the volume of performed work) or temporary replacement (substitution).

If the employer did not receive the employee’s consent, then it is possible to assign work outside the labor
function in the order of changing the essential working conditions provided for in Article 32 of the Labor Code
of Ukraine.

In the article, the author analyzes the peculiarities of each of the specified methods of performing additional
duties by the employee and identifies common and distinctive features. Thus, a feature of internal co-employment
is that it is applied by concluding an employment contract to perform work for another vacant position in the time
free from the main job with payment for the work actually performed; combining professions (positions) is
carried out according to a vacant position within the working hours (shifts) determined by the main job with
an additional payment in fixed percentages to the tariff rate (salary); expansion of the service area (increase in
the volume of performed work) is performed for the same profession (position) at the same time as the main
job and is possible only if there is a free position with additional pay, which is usually established at the local
level; performance of the duties of a temporarily absent employee takes place without dismissal from the main
job, with additional pay and in the position occupied by an employee who is temporarily absent from work for
valid reasons; temporary replacement (substitution) — with release from the main job, with additional payment
in the amount of the difference between the actual salary (official, personal) of the employee and the official
salary of the employee being replaced.

The author draws attention to the procedural aspect of establishing additional duties for the employee. The
initiator of such installation can be employee or the employer.

Key words: additional duties of the employee, secondary employment, combining professions (positions),
performing the duties of a temporarily absent employee, expansion of service areas (increase in the volume
of performed works), temporary replacement (substitution).

VY cr. 31 Konekcy 3akoHiB mpo npaifro Ykpainu (nani — K3nll Ykpainu) 3a3Hadaerbes, o po0oToiaBelb
HE Mae€ MpaBa BUMaraTy Bij MpaliBHUKa BUKOHAHHS POOOTH, HE 00YMOBJIEHOT TpyAOBUM J1oroBopoM. [1] Tum
CaMHM TapaHTYEThCSl BU3HAUEHICTh TPYI0BO1 (PyHKIIIi, 1110, CBOEIO YEeProk0, 3yMOBIIIOE CTA0UTBHICTh TPYIOBUX
BIJHOCHH.

Cr. 4-1 K3nll Vkpainu nae HoBe po3yMiHHs TpyaoBoi ¢yHkuii. Tak, TpymnoBa QyHKis — e iHTErpoBa-
HUH, IepeBaKHO aBTOHOMHUH HaO1p TPYJOBUX JIiH, 1110 BU3HAYAETHCS XaPAKTEPHUM JJIsl HHOT'O TEXHOJIOTIYHUM
IIPOLIECOM Ta Tependadae HassBHICTh IIEBHUX KOMIIETEHTHOCTEH, HEOOXITHUX JJIsl TX BUKOHAHHSI.

3 ananizy ct. 29 K3nll Ykpainu, 3riJJHO 3 SIKOIO JJO TI04aTKy poOOTH poOoToIaBeb 30008’ 13aHU MOiH-
(dhopmyBaTu mpariBHUKa PO TPYAOBY (QyHKIIIIO, SIKY 3000B’sI3aHNH BUKOHYBATH TpAIiBHUK (II0caja Ta nepe-
JK T0CaJ0BUX 000B’SI3KiB), BUJAETHCS, IO TPYAOBY (YHKIIIO MOKHA BU3HAUUTH 13 HAa3BH MOCAJH, Ha SKY
MPUAMAETHCSI MPAIiBHUK, Ta MEPeIiKy HOro mocagoBUX 00OB’SI3KiB, IO MICTAThCA Yy MOCaIoBii (poOouii)
THCTPYKLIi Ta TPYIOBOMY JOTOBOPI.

Came nocasioBa (po06oya) IHCTPYKIIiSI € TUM OpraHi3aliiHO-PO3MOPSIYUM JIOKYMEHTOM, B SIKOMY BU3HA-
YCHO 3aBJlaHHs, 000B’s3KH, TpaBa Ta BiIOBIIAJbHICTh MpalliBHUKA 1111 4aC BUKOHAHHS HUM POOOTH 3a IeB-
HOMO 110caj1010 (rpodeciero). 3MICT Ta MOPSIOK 3aTBEPKEHHS 110Ca10BO1 (p0O0UOT) IHCTPYKIIIT PEryITHOETHCS
HOpMaMH 3aKOHOJIABCTBA, a TakoX JloBimHMKOM KBamiikaliifHUX XapaKTepUCTHK Mpodeciii mpaliBHUKIB,
npodeciiiHiM crangapToM. PoOoTOMaBelh 03HAMOMITIOE TIPAIlIBHUKA 3 TI0CaI0BOI0 (POOOUOI0) IHCTPYKIIIED
ITiJT IT1JITUC, TAM CaMHUM BU3HA4Yal0ul KOHKPETHE KOJIO 000B’SI3KiB, SIKI BUKOHYBAaTHME MPALliBHUK.

Omxe, poOOTOaBEIIb HEMAE TIpaBa JAOPYYaTH IPAIiBHUKY pOoOOTY, HE 0OYMOBJICHY HOIr0 MOCaI0BOIO
(po0O0oUOr0) IHCTPYKIIIEK Ta TPYIOBUM JJOTOBOPOM.

[Ipote iHOAI Ha MIANPUEMCTBI BUHUKAE HEOOXITHICTh THMUYACOBO YW MOCTIHHO JIOPYUYHUTH MPAI[iBHUKY
BUKOHAHHS TICBHUX OOOB’S3KIB 32 MeKaMH HOro TpynoBoi ¢yHKIil. Taka HEOOXiAHICTH MOXE OyTH 3yMOB-
JICHa ONTHUMI3aIli€l0 BUPOOHHIITBA, IIEPEPO3IOIIOM 000B’A3KIB MK MpaIliBHUKAMH Y 3B’ S3KY 31 CKOPOUCHHSIM
YHCEIBHOCTI, pallioHaIbHUM PO3IOJIIIOM TIpalli, BAKOHAHHSIM 000B’s13KiB MpaI[iBHHUKA, SIKHII THMYaCOBO BTpa-
THUB Mpale3aTHICTh, epedyBae y BiAPSIKEHH] YU y BIIMYCTII Ta iH.
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3 aHaImizy TPYIOBOTO 3aKOHO/IABCTBA MOYKHA 3POOUTH BHCHOBOK, 1110 301UTBITUTH KOJIO 000B’SI3KiB TIpa-
LiBHUKa 0€3 HOro 3roay HEMOXXJIHMBO. SIKIO, HAIIPUKIIAL, poOOTOaBelb Oa)kae PO3MIMPUTH TPYAOBY (yHK-
Iif0 TIpaIliBHUKA BHECEHHSM JOIAaTKOBUX OOOB’SI3KiB 10 MOCafoBoi (po0Oovoi) IHCTPYKIIii, TO Taki Ail HE0O-
X1THO PO3IIIHIOBATH SIK 3MiHY ICTOTHHX YMOB Ipaili Ta 3acrocyBatu cT. 32 K3nll Ykpainu. Take >k mojaoxxeHHs
MICTUTBCS B po3’sacHeHHI MincormomnitTuku Big 27.11.2019 poky, 3rifHO 3 SKUM PO3MIUPEHHS TPYIOBHX
000B’sI3KiB TPaIliBHUKIB MOXJIMBE 200 3a 3T0J[00 TpaIliBHUKA, a00 B MOPSIKY, BCTAHOBIEHOMY B 4. 3 CT. 32
K3nll Ykpainu [2].

[IpoTe 3aKkOHOIABCTBO JJa€ MOXJIMBICTD PO3LIMPUTH TOBHOBAKECHHS Ta JOPYUIUTH BUKOHAHHS «IOABIH-
HUX» 00O0B’SI3KIB 32 3r0J0I0 MpaliBHUKA KUIBKOMa croco0amu. 30Kpema, HUIIXOM YKJIaJEHHS e OIHOIO
TPYAOBOTO JOTOBOPY 3 HPALiBHUKOM HPO BHYTPILIHE CyMICHUUTBO ab0 03 yKJIaJeHHS AOTOBOPY, LUIIXOM
cyMimeHHs rpodeciii (mocan), TopydeHHs] BAKOHAHHS 000B’3KiB THMYACOBO BiJICYTHHOTO TIPAIliBHUKA, PO3-
IIUpEeHHs] 30H 00CTyroBYBaHHS (30iJbIIEHHSI 0OCSATY BHKOHYBaHHX pOOIT) a0 TUMYacOBOTO 3aMiCHHIITBA
(3actynmHunTBa). KoXXeH i3 HaBe/ileHNX BHIIE CITOCO0iB HEOOXi/THO 3aCTOCOBYBATH i3 JOTPUMAHHSM MTOPSIKY Ta
32 HaOUIBII ONTUMAJIBHUX MiZCTAB AJISl KOXKHOTO 3 HUX.

[IuTanHs 1010 TOKJIAJCHHS Ha TIpAIliBHUKA JOATKOBUX OOOB’S3KiB BUBYANM Pi3HI HAyKOBIIi, CEpel
skux .1, besyrma, M. 1. Boiiko, H.JI. I'etbmannesa, M.1. Inmun, B.JI. Koctiok, H.O. Mensanuyk, B.1. Hlep-
OwHa Ta iH.

MeTo10 TOCTiTKEHHS € aHaJli3 CIIOCO0IB, 32 IOTIOMOTOI0 SIKUX pOOOTOaBEIh MOXKE JIOPYIUTH TIpaIliB-
HUKY BUKOHAHHS poOOTH, siIKa HE 00yMOBJICHA TPYAOBUM JOTOBOPOM.

OpmHnM 31 coco0iB, 10 MOXKE BUKOPHUCTATH pOOOTOMABEIh ISl PO3IIUPEHHS KoJia 000B’SI3KiB MpalliB-
HUKA, € 6HYMPIUWHE CYMICHUYMEO.

3rigHo 3i ct. 102-1 K3nll Ykpainn, cyMiCHUIITBOM BBa)Ka€ThCsI BUKOHAHHS MPAIiBHUKOM, KPiM OCHO-
BHO{, iHIIO{ OomyIadyyBaHOi poOOTH HAa YMOBaxX TPYIOBOIO JAOTOBOPY y BUIBHHMI BiJf OCHOBHOI poOOTH 4ac Ha
TOMYy camoMy a0o0 iHIIOMY ITiIIPUEMCTBI, B YCTaHOBI, opraHizaimii ado y podoTtomaBus — (i3smdHOI 0COOH.
OCKIiJIbKM CYMICHHIITBO MOXe OyTH SIK 30BHIIIHIM, TaK 1 BHYTPIITHIM, TO caMme JJIs TIOKJIaIeHHs] Ha «CBOTO»
IIpaLiBHUKA JOAATKOBUX IOBHOBA)KEHb CJIiJ] TOBOPUTHU PO BHYTPILIHE CyMiCHULITBO.

3BepHEMO yBary Ha MeBHI 0COOIMBOCTI 3aCTOCYBaHHS CyMiCHHUIITBA.

1) HasBHicTh y mpaiiBHHKa OCHOBHOTO Miciig poOotu. IlpamiBHUK He MOXe TpaIloBaTH 3a CyMic-
HUIITBOM, HE MalO9l OCHOBHOTO MiCIIsi POOOTH, HaBiTh SKIIO I MicCIle pOOOTH Ha TOMY CaMOMY ITiJIITPH-
eMcTBi. Hanpukiaza, 3a OCHOBHAM JOTOBOPOM MpAIliBHUK 00iiiMae mocaay odic-MeHemKepa, a 3a CyMiCHH-
LTBOM — KaJpOBHKA.

2) BuxonaHHs poOOTH 32 OKPEMHUM TPYLOBUM 10roBopoM. PoGoTonasens 30008’ s13aHUH Ha 3arajJbHUX
IiJICTaBax YKIACTH 3 PaIliBHUKOM TPYIOBHH JIOTOBIp 3a IMOCa00, BIIMIHHOIO BiJl OCHOBHOI, 13 BU3HAYEHHSIM
KOHKPETHOTO KoJia 000B’sI3KiB, sIKi OyJe BUKOHYBAaTH MpaimiBHUK. [Ipn mboMy mpariBHUK 03HAHOMITFOETHCS
3 MOCcazioBoI0 (poOOUO0) IHCTPYKIIIEIO, KO0 BU3HAYAIOTHCS HOTO TMpaBa Ta 0O0OB’S3KH, 3MIHIOBATH SIKi 0e3
3rO/IM MpaliBHUKA MOXKHA TIIBKH Y CHELIAIbHO Nepe10adeHOMY MOPSIIKY.

TpymoBuii JOTOBIp 32 CyMiCHAIITBOM MOXKE OyTH O€3CTPOKOBHUM, CTPOKOBHM (HAIIPUKIIAI, HAa Yac 3aMiHH
TUMYACOBO BiZICyTHBOTO MpalliBHUKA, IIPALliBHUKA, IKHIl THMYACOBO BTPATHUB Mpale3/1aTHICTh, a00 MicIie 3Ha-
XODKEHHS SIKOTO THMYAcOBO HEBiIOME Ta iH.) Ta Ha Yac BUKOHAHHS IIEBHOI POOOTH.

[Iponienypa nparieBnamTyBaHHS CyMiCHUKA (B T.4. BHYTPIIIHBOTO) € TAKOIO K, 5K 1 Y pa3i IpuHHATTS Ha
poboty He 3a cymicHUUTBOM. [IpaniBHuK monae 3asBy Mo NPUHHATTS Ha PoOOTY, yKiIaaae 3 poOOToAaBLEM
TPYAOBUI J0roBip, poOOTOAABELL BUJAE HAKa3 PO NPUHHATTS HA poOOTY Ta ITOB1IOMIISIE PO MPALICBIAILTY-
Baunus JII1C.

3) Poboty 3a CyMiCHUIITBOM MpaIliBHUK BUKOHYE Y BIIbHUH BiJl OCHOBHOI poOoTH 4ac. Lle moxe OyTH
PEKUM ITOBHOT'O YM HEITOBHOTO po00Y0ro yacy (HenoBHUI poOOUuil 1eHb, HEMOBHUI POOOUHNH THKACHB UM 1X
noegHaHHs (cT. 56 K3nll Ykpainn).

Oco0a He MOXe BUKOHYBATH CBOi TPYIOBi 000B’SI3KM OTHOYACHO (B OJHI ¥ Ti K TOIMHM) 32 OCHOBHUM
MicIieM poOOTH i 3a CyMiCHHUITBOM. ToMy HEOOXiHO BCTAaHOBHUTH BiIIOBITHUHN Tpadik poOOTH CyMiCHHKA.
3o0kpema, poboTa 3a CyMiCHUIITBOM MO)KE BUKOHYBATHCS IicCIIsl 3aKiHYEHHS poO0YOro AHS 32 OCHOBHOIO IOCa-
noro abo mepex foro moyarkoM. Hanpurkiaa, poOounii IeHk 32 OCHOBHOIO TIOCa 1010 TpuBae 3 12 rox. 10 18 ro.
3a CyMiCHHIITBOM MOXKHA TIpartoBatH 10 12 ron. uum micis 18 roa. abo wactuHy yacy A0 12 rox., a 4acTHHY —
micns 18 rox.
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Jis mpukIia Ty, IOpHCKOHCYIBT i ITPUEMCTBA BUKOHYE POOOTY Ha9allbHUKA BiIALTY KapiB 3a BHYTpill-
HIM CyMicHUITBOM 3 16 mo 18 roquam.

Bimznaunmo, 00iHs iepepBa — 11e 0COONCTH Yac IpalliBHUKa, TOMY BiH MOXKE TPAIFOBaTH 3a CyMiCHU-
IITBOM 1 TIi/T 9ac CBO€T 00iTHROI TIEpEepPBH.

OO6mik poOo4Yoro Yacy 3a CyMICHHUIITBOM BEAETHCS OKPEMO Bia OOINKYy poOOYOro yacy 3a OCHOBHOIO
0CaI00. BHYTPIIHEOMY CYMICHHKY TIPUCBOIOIOTHCS JIBA TaOEIIbHI HOMEPH: 32 OCHOBHUM MiCIIeM POOOTH Ta
3a CyMiCHHUIITBOM.

4) 3rigao 31 ct. 102-1 K3nll Ykpaiam, mpamiBHUKH, sIKi MPAIIOIOTh 32 CYMICHHUIITBOM, OIEPKYIOTh
3apo0iTHY TuIaTy 3a (PakKTUYHO BUKOHaHY poOoTy. CHcTeMa OoIiaTé mparli CyMiCHUKa MOKe OyTH SIK BiIpsiji-
HOIO, TaK 1 mo4acoBoto. [1pu 1iboMy ci1ijt BpaxoByBaTH 3aKOHOIABUO BCTAHOBJICHUH MiHIMaJIBHUI pO3MIp 3apo-
OiTHOT ruTaTH.

OTtxe, AKImo poOOTOAaBenh Oaxkae 30UTBIIMTH KOO OOOB’SA3KiB TMpaIliBHUKA MUISTXOM BHYTPIIIHEOTO
CYMICHUIITBA, TO HEOOXiTHO BpaXxOBYBaTH BCi OCOOIUBOCTI TAKOTO BUAY TPYIOBOTO JOTOBOPY.

Ille omHUM crOcOOOM JOPYYHTH MPALiBHUKY BUKOHAHHS TOIATKOBUX 000B’SI3KIB € cymiuyenns npoghe-
ciit (nocao).

Bepxornwmii Cyn y nocranosi Big 14.11.2018 p. y cripaBi Ne 804/3583/17 3poOuB BHCHOBKH, IO «CYyMi-
meHHs mpodeciii (mocaj) — 1ie BAKOHAHHS MTPAIiBHUKOM Ha TOMY K IiAMPHEMCTBI TIOPSIT 13 OCHOBHOIO PO0O0-
TOY0, BCTAHOBJIICHOO HOTO TPYJIOBHM JOTOBOPOM, JIOIATKOBOI po0OOTH 3a iHIIO0 mpodeciero (mocanoro) [2].

[TepemymoBoro cymimieHHs mpodeciii (mocam) € HassBHICTh Y pOOOTOABII BAKAHTHOI CyMiIIlyBaHO1 MTPo-
(becii (mocaan) B mTaTHOMY pO3MHCi. 3a BiICYTHICTIO BaKaHCIi CyMIIIIEHHS HEMOXKIIHBE.

BakanTHa mocaga Mo)ke YTBOPHUTHCS BHACIZIOK 3BIIbHEHHS MpalliBHUKA, BBEICHHS JI0 IITATHOTO PO3-
MMCY HOBOI TIOCA T, 30UTBIIIEHHS KiJTbKOCTI IITATHUX OJWHUITH 32 HASBHOIO TTOCAJIO0 Ta iH.

BaxMBOIO 03HAKOIO CYMINICHHS € Te, IO MPAIiBHUK BHKOHYE POOOTY 32 OCHOBHOIO MOCAION0 Ta 32
CYMIIIIEHHAM OJTHOYACHO, y MeéXax pobodoro yacy (3MiHHM), BU3HAYEHOTO 32 OCHOBHOIO pOOOTOIO (I TpH-
KJazy, 3 9 rox. 1o 18 rox. mpaniBHUK BUKOHY€E 000B’SI3KM CEKpeTaps Ta MEHEKepa 3 IepCoHalTy 3a CyMilleH-
HsiM). O0ITiK poOOYOTo Yacy BeIeTHCS 32 OCHOBHOIO MTOCA/ION0.

Taxo BiJI3HAYMMO, III0 3aKOHO/IABCTBO HE MICTHTH OOMEKEHb II0/I0 KUTHKOCTI IMTOCa], 32 SKHMH TpaIliB-
HHK OJJHOYaCHO MO’KE BUKOHYBATH J0JIaTKOBY POOOTY 3a cymimieHHsM. Harpukias, mpaniBHIKY BCTaHOBJICHE
CYMIIIIEHHS 32 TI0CaIaMy 1HCIIeKTopa 3 KapiB, Kachpa Ta aaMiHicTparopa.

[Ipore BUHHMKaE MUTAHHS, SIK MPAI[IBHUK TPOTATOM POOOYOTO JTHS MOXKE BUKOHYBATH Yy TIOBHOMY 00CS31
po0OTy 3a OCHOBHOIO TIOCAJIOK0 1 32 CyMIIIIEHHSIM 0€3 3HMKEHHS SIKOCTI i1 BUKOHAHHS. 3BUUYaifHO, poOoTO/Ia-
BeIlb i7ie Ha TICBHHUI PU3UK, TOMY CyMIIIeHHs Tipodeciit (Tocaa) BapTo BCTAHOBIIOBATH B TUX BUTIAAKAX, KON
MIpaIiBHAK MOXKE 3a0€3MEeYUTH SKiCHE BUKOHAHHS SIK OCHOBHOI, TaK i CyMIIIlyBaHOi poOOTH, SIKa BCTaHOBITIO-
€TBCSI, SIK TPABUIIO, B MEKaX Ti€l XK Kareropii mepcoHaiy, 0 SKOi HaIeXUTh NMpalliBHUK.

JetanbHy yBary cimiJl IPUAUTATH TOPSAKY BCTAHOBJICHHS cyMimeHHs. OCKUTbKHA poOoTa 3a CyMilleH-
HSIM BUKOHYETBCS OJTHOYACHO 3 POOOTOIO 32 OCHOBHUM MiCIIEM, TO YKJIaJCHHS IIIe OHOTO TPYOBOTO JIOTOBOPY
MIDX TPAI[iBHUKOM Ta pOOOTOAABIIEM HE BUMAraeTbes (Ha BiIMiHY BiJl CYMICHHIITBA).

InimiatuBa mpo cymimeHHs npodeciit (mocam) Moke BUXOIAUTH SK BiJl MpaIliBHUKA, TakK 1 Bix podoTO-
naBi. Tak, SKIIO NMPAaIiBHUK BUSIBUB Oa’KaHHS JTOAATKOBO BUKOHYBAaTH 00O0B’S3KH 3a 1€ OJTHIE€I0 BAKAHTHOIO
M0CA/I010, TO JIOCUTH TTOJaTH POOOTOIABIIIO BiIIOBITHY 3asBy. CBOEIO Ueproro poOOToIaBelh BUIA€ HaKa3 PO
BCTaHOBJICHHS CyMIIIIEHHsI Ta 000B’I3KOBO 03HAWOMITIOE TIPAIliBHUKA 3 TPYAOBOIO (PYHKIIIEIO 33 CYMIITyBaHOIO
M0CAJI0M0.

VY BUMaAKy, SKIIO iHIIIATOPOM CyMIIIEHHS € poOOTOMaBelh, HEOOXiTHO TOTPUMYBATHCS CIIEIliaTbHOT
MPOLIETyPH 3aIIPOBADKEHHS, & caMe 3MIHM ICTOTHUX YMOB TIpalli.

Sx Binomo 3i crarti 32 K3nll Ykpainu, 3MiHa iCTOTHHX YMOB TIparli MOXKJIFBA y BHITAKy 3MiHH B Opra-
Hi3amii BUpoOHUIITBA i mparti. To/i palliBHUK MOBUHEH OyTH MONEpePKEHUH PO Taki 3MiHH HE Ti3HIIIe HiK
3a 2 wmicsmi. [Ipore B mepion n1ii BOEHHOTO CTaHy TMOBiIOMJICHHS TPaIliBHUKA PO 3MiHY YMOB TIpalli, B TOMY
YHCITi CyMilIeHHs ipodeciit (rmoca), 3MiHCHIOETHCS He Ti3HIMIE SK JI0 3apoBaHKEHHS TaKUX yMOB [3].

SIKIIO K TpaIiBHUK HE TIOTO/KYETHCS 13 pOOOTOI0 32 CyMimeHHsM, To 3rixHo 3i cT. 32 K3nll Ykpainn,
TPYIOBHIA JTOTOBip MOXe OyTH MPUNHHEHWH 3a 1. 6 cT. 36 Kosekcy, i3 BUTIIaTOr0 BUXITHOT JOMTOMOTH Y PO3Mipi
HE MEHIIIE CePeTHbOTO MiCIYHOTO 3apo0iTKy (cT. 44 K3nll Ykpaianm).
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VY BUIIaAIKY, SIKIIO MPaLiBHUK TOTOXKY€THCS BUKOHYBAaTH pOOOTY 3a CyMillleHHSIM, pOOOTOIaBEeIlb BUAAE
Hakas, B SKOMy 00OB’S3KOBO 3a3Ha4a€ CyMilryBaHy mpodecito (mocamy) Ta po3Mip JIOIJIaTH, a TaKOXK CTPOK,
SIKILIO CYMILLIEHHSI cTpoKoBe. [1o3ask okpemMoro TpyaoBOro JOroBopy He yKJIQAA€ThCs, TO, BiIMOBITHO, MOBI-
nomteHHs B J{I1C npo mpareBnamTyBaHHs HE TOJA€ThCSL.

[{oo muTaHHS OTUTATH Tpalli y pasi cymimieHHs mpodeciii (moca) HeoOXiTHO 3ayBaKUTH, IO B 000B’ 13-
KOBOMY TIOPSIJIKY JI0 3BHUANHOI 3ap00iTHOI TIIIaTH MpalliBHUKA 301CHIOETHCS HapaxyBaHHs BiAIOBITHOI JI0TI-
maru (ct. 105 K3nll Ykpainum). Ha BiaMiny Bim poOOTH 32 CYMICHHIITBOM, IO OTUIAYY€ETHCS TPOIIOPIIIHHO
BiJIMTPaIibOBAaHOMY Hacy, IOTUIATH Y pasi cyMimieHHs npodeciii (rroca) BCTAaHOBIIOIOTHCS y (JiKCOBAHUX BiJICO-
TKax JI0 TapuQHOI CTaBKHU (OKJIAIY).

Po3wmip morutar 3a CyMilIeHHSIM PETYITIOETHCS Ha JIOKATFHOMY PiBHI B KOJEKTHBHOMY JIOTOBOpi abo
B IHIIIOMY JIOKaJTbHOMY aKTi, III0 PETYJII0€ MTUTAHHS OIJIaTH Mparli (HalpyuKIIa, IOJI0KEeHHS PO OTUIATY TIpaIlti).
UnHHe 3aKOHOAABCTBO YKpaiHU HE AeTali3y€ KOHKPETHI PO3MipH BiANOBIIHHUX AOIUIAT AJIsl HPUBATHOI (Heaep-
XKaBHOT) cepy Ta 3arajoM 3aJHILIa€E [e MUTaHHI Ha PO3CYH poOOTOAABIIS.

s mpuknany, 3rigHo 3 [amy3eBoro yronoro, fomjara OZHOMY IIPALiBHUKY HE OOMEXY€EThCSI MAaKCH-
MaJbHAM PO3MIPOM 1 BCTAHOBJIIOETHCS B MEXax eKoHOMii (hOHIy 3apo0iTHOI Mmiatu 3a Tapu(HOIO CTaBKOIO
1 OKJIaZIOM CyMIIIyBaHOI TIOCA U TIpaIliBHUKA [4].

Henposenenns nomiaty 3a BAKOHAHHS 1OAATKOBOI poOOTH Oe3 yBiJIbHEHHS BiJf BUKOHAHHS OCHOBHOT
pobotu € mopymierasM BuMor cr. 105 K3nll Ykpainu, a orxe, HEZOTpUMaHHSIM MiHIMAIBHUX JIEPKaBHUX
rapaHTiii B orutati mpari [3].

PexoMenayeThest y Hakasi Mpo BCTAHOBIEHHSI MPAIiBHUKY JOTUIATH 3a CyMimeHHs mpodeciit (tocan)
BKa3yBaTH MEBHUI TePMiH (MiCsIIb, KBapTall, MiBPiYUs TOIIO), HA SIKUI BOHA BCTAHOBIIIOETHCS, 8 TAKOXK 3a3Ha-
YaTUCh 1HIII MiACTaBH, 3a SIKUX BOHA MOXKE OyTH CKacoBaHa, 30KpEeMa, SIKIIO MPAL[iBHUK HE CIPaBISETHCS
3 MOKJIQICHUMHU Ha HBOTO JIOAATKOBUMHM TPYAOBUMH 00OB’SI3KaMH.

3BepHEMO yBary, 110 Ha I1epioJl BOEHHOTO CTaHY il OKPEMHUX HOJIOKEHb KOJIEKTUBHOTO I0TOBOPY MOXKE
OyTu 3ynuHeHa 3a iHiniatuBoio podoromasLs [3]. SIkiio ymoBa po I0MjaTH CKacoBaHa Yepe3 MPU3YTHHEHHS
Ii1 IEBHUX IOJIOKEHb KOJIEKTUBHOTO JOTOBOPY Y 3B’S3KY 3 BBEACHHSIM BOEHHOTO CTaHy, 3MiHH AIIOTh JIUILIE
y nepioq BoeHHOTO cTany [5]. IIpo Taki 3MiHE 000B’I3KOBO TIOBiTOMIISIETHCS TIPAIliBHUK.

Takox JOIUIATH 32 CyMIILEHHS MOXYTh NPUIIUHATHCS Y BUIIAJKY ITOTiPLICHHS SIKOCTI MPOAYKIIii, BUKO-
HyBaHOI POOOTH UM OOCIYrOBYBaHHSI HACEJICHHS 3 JHS BHUSBJICHHS L[OTO MOTIPIICHHA. 3HATTS IOIUIATH 3a
CyMIILIEHHS [IOCaJ] HE € B PO3YMiHHI YMHHOTO TPYAOBOIO 3aKOHOAABCTBA iICTOTHOIO 3MIHOIO YMOB TIpalli 3 ypa-
XyBaHHSIM 00CTaBUHM (PaKTMYHOTO HEBUKOHAHHS 00OB’SI3KiB 33 CyMIILICHOIO TT0Caa010. ToMy 3HATTS 3a3Haue-
HO JOIUIaTH Yy 3B’SI3Ky 3 HEBUKOHAHHSIM POOOTH He MoTpedye Oyab-sSKOTro MONEPEaKeHHS.

OTmxe, cyMimeHHs rpogeciii (moca) BapTo 3arpoBaKyBaTy JUIS MPAIliBHUKA, SKHHA 32 paXyHOK CBOIX
3HaHb Ta BMiHb 3MOK€ OTHOYACHO ITOBHOIIIHHO BUKOHYBATH, KPIM OCHOBHUX (DYHKITiH, III€ i I0JaTKOBY POOOTY
3a momary. PoboTonasitto cyminieHHs 1a€ MOXIIABICTh MOOITTFHO OpraHi3yBaTH poOOUYHii PoIIeC Ta 3eKOHO-
MUTH Ha OTLIATi Mpaili MOBHOI[IHHOTO TIpaIliBHUKA Ha CyMIll[yBaHii Tocai.

Po3misiHeMo BHIaOK, KoM poOOTOaBELb MOKIAJae Ha MPAL[iBHUKA JOIATKOBI 000B’SI3KH MuUMudco-
8010 8I0CYMHbO20 npayisHuka. Taka THMYacoBa BiJICYTHICTh MOXe OyTH 3yMOBJIEHa XBOPOOOTO, BiITYCTKOIO,
BIJIpSI/DKEHHSM TIPAIliBHUKA Ta XapaKTePHU3YETHCSI 00OB’SI3KOBUM 30€pEeKEHHSIM MICIT pOOOTH. Y BHITAJIKY,
KOJTM Ha TIPaIliBHUKA MOKJIAZIA€THCSl BUKOHAHHS 000B’S3KiB IO TAMYACOBO BaKaHTHIN TIOCali, Ma€ MicCIle CyMi-
meHHs npodecii (moca) ad0 TUMYACOBE 3aCTYITHHUIITBO.

Came Taka BiIMiHHICTG 1 Oyze BiPi3HITH TMOHATTS «CYyMIIIEHHS» Ta «BUKOHAHHS 00OB’S3KiB THMYa-
COBO BiJICYTHBOTO TpaIliBHUKA», ke M0Ca/a, 3a SIKO0 BiI0OYBAEThCS BUKOHAHHS 000B’S3KiB, TOBHHHA OyTH
repeadavYeHa MTaTHAM PO3MICOM Ta 3aiHITOIO MPAIiBHIUKOM, SIKHH THMYacOBO BiJICYTHii Ha poOOTi 3 MOBaX-
HUX NpuarH. HatoMicTh cymimenHs podeciit (mocam) MOXKITHBE BUKITIOYHO 32 HAsIBHOCTI BAKaHTHOI MTOCAIN
y IITaTHOMY PO3IHCI.

BukoHaHHS TakMX DOIATKOBHX O00OOB’SI3KIB 3/1IHCHIOETHCS OAHOYACHO 3 000B’SA3KAMHU 332 CBOEIO OCHOB-
HOIO TIOCAI0I0 IIPOTATOM poOO0YOro AHS, SKUH BCTAHOBJICHUH YMOBAaMH YKJIaIEHOTO 3 IPaLliBHUKOM TPYALOBOTO
ZIOTOBODY.

JlonaTtkoBi 000B’sI3KM TIOKJIAJAIOTHCS Ha TPaIliBHAKA 32 HOTO 3rO/I0F0 3 HIIIaTHBHA CaMOTO TIpaIliBHUKA YU
pobotomaBis. SIKIIO NpaniBHUK CaMOCTIHHO BUSIBUB OaXKaHHsS! BUKOHYBAaTH 00O0B’SI3KM THMYAcOBO BiICYTHBOTO
TMIpaIliBHUKA, TO TIO/Ia€ pOOOTOIABITIO 3asBY PO BUKOHAHHS 000B’I3KiB BiJICyTHROTO MpaIliBHUKA, 2 POOOTOIaBEIIh
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BHJIA€ HAKa3 MPO MOKJIAJAaHHS JONATKOBUX (DYHKIIIH 3 BUKOHAHHS 00O0B’S3KiB THMYAaCOBO BiJICYTHBOTO TIPAIliB-
HUKa 13 3a3HaueHHAM Tpodecii (mocamu), 3a SKO BUKOHYBATUMETHCS po0oTa, mepeliKy (GpyHKIiN Ta mepiof ix
BHUKOHAHHS, PO3MIpY YCTaHOBJIEHOI JOTUIaTh. SIKIo iHiiaTopoM MOKITaJeHHS TOAaTKOBUX OOOB’S3KiB Ha Ipa-
1iBHUKA OyB poOOTOAaBEIh, HEOOXIHO OTPUMATH 3asIBy-3TO/y TPaIliBHUKA, @ TAKOXK BUJATH BIATIOBITHUI HaKas3.

3BepHEMO yBary, L0 SIKIIO MOCAJOBOI0 1HCTPYKLI€IO MpaliBHUKA epea0aueHO BUKOHAHHS O0O0B’sI3-
KiB iHIIIOTO TpaIiBHUKA HA Yac WOTO BiJICYyTHOCTI, TO Taki 00OB’S3KM HaJIEXAaTh JI0 HOTO TPyHAOBOI (QYyHKIIIi
1 BUKOHYIOTBhCSI 0€3 BUIaHHsI OKPEMOIo Hakaszy Ta 0e3 jomatu (Hampukial, 3aCTYIHUK AUPEKTOPa BUKOHYE
000B’SI3KM TUPEKTOPA, TKAW Y BiPSIKESHHI).

3rigHo 31 crarrero 105 K3nll Ykpaian, 3a BuKkoHaHHS 000B’SI3KiB THMYAacOBO BiJICyTHBOTO TIpaIliBHUKA
BCTaHOBJIIOETHCS J0ILIATA, PO3MIp SIKOT BU3HAYAETHCSA KOJEKTHBHUM J0roBopoM. it mpukiany, I'enepansHa
yrona nepenbadae morary mo 100 BigcoTkiB TapuHOI cTaBKH (OKJIaTy, TOCATI0BOTO OKJIAAY) BiJICYyTHHOTO
npaiiBHUKA. B mpuBaTHOMY ceKTOpi poOOTONABIII CAMOCTIHHO BH3HAYAOTH PO3MIp JIOTIIIAT.

3MeHIIeHHs Ta CKacyBaHHsI JIOTIIAT BiAOYBAa€ThCS B TAKOMY K TOPSAKY, SIK 1 32 CyMIIIeHHS Tipodeciit
(Tmocag), o po3MISIIAIoCcs BUIIIE.

OxpeMuil Haka3 MpPoO NPHUIUHEHHS BHUKOHAHHA OOOB’SI3KiB TUMYAcOBO BiICYTHBOTO NpalliBHHKA HE
BUIA€THCA.

Ille omaUM criocoOoM 301bIIEHHS KOJa 00O0B’S3KIB MPAIiBHUKA € PO3ULUPEHHS 30H 00CIY208)68AHHS
(30inbutenHs 06csa2y UKOHYBAHUX POOIM,).

Po3mmpensst 301 00CTyroBYBaHHS (30UTBIIEHHST 00CATY BUKOHYBaHHUX POOiT) nepeadadae BUKOHAHHS
IIPALiBHUKOM Pa30M 31 CBOEIO OCHOBHOIO p000TO0, 00YMOBJICHOIO TPYIOBHM JOTOBOPOM, 10ATKOBOTO 00CSTY
poOiT 3a Takoro 3k caMoro npodeciero abo mocaor.

Po3mmpennst 3001 00CTyroByBaHHS (301UTBIIEHHS 00CATY BUKOHYBaHUX POOIT) MOXKITMBE JIHIIE 32 HasB-
HOCTI BUTBHOT MITaTHOI OMUHMIN. TOOTO SKIIO HA IMiIMPUEMCTBI ABI IITATHI OAWHUII IOPHCTA, ajle 3aiHATa
TIIBKM OZIHA 110Ca/a, TO MOXKHA IOPHCTY 30UIBIINTH 0OCST BUKOHYBaHOI pOOOTH 3a 1OCaI0i0 IOpHCTa B TOH
caMMii yac, KOJIM BUKOHY€ OCHOBHY po0oTy. JlonaTkoBi 000B’SI3KHU y 3B’S3KY 3 PO3IIMPEHHSIM 30HH O0CIYTOBY-
BaHHS Y 30UTBIIIEHHSAM 00CSTY BUKOHAHHUX POOIT MPAIiBHUK BUKOHYE Y MEKaX CBOTO poO0OYOTO Hacy (3MiHH).

OcHOBHa BIZIMIHHICTD Bij cymimeHHs mpodeciii (Tlocam) B TOMY, IO JTOAATKOBI OOOB’S3KH y 3B SI3KY
3 PO3IIMPEHHSM 30HH O0CIYTOBYBAHHS Y1 30UTHIIEHHSIM 00CITY BUKOHAHHX POOIT BCTAHOBITIOIOTHCS 32 OHIEIO
i Tieto camoro Tipodeciero (mocaor) mpariBHAKa. A OT CyMillleHHs Tipodeciii (mocan) nmepeadadac BUKOHAHHS
JIOTATKOBOTO 00CSTY pOoOiT 3a pi3sHUMU TIpodecisiMi ad0 Ha Pi3HUX MOcajax, Iepe0aueHIX IITaTHAM PO3ITUCOM.

3BUYAKHO XK, 32 PO3MIUPEHHS 30HA 00CITyrOBYBaHHS (3011bIIEHHS 00CITY BUKOHYBAaHUX POOIT) partis-
HUKY niepeoadaeTres nomara. Tak, crarrero 105 K3nll Ykpaiawm, sikoro nepeadadeHi TOTIIaTH 3a CyMilIeHHS
npodeciii (Tocay) i BUKOHaHHS 00OB’S3KiB BiJICYTHBOTO TPAIliBHUKA, MPSMO HE 3a3HAYAETHCS MPO JOTUIATY
3a PO3IIMPEHHS 30HU OOCIYTrOBYBaHHS (30UTBIIEHHS 00CATY BHKOHYBAaHOI POOOTH), aje IIJIKOM JIOMYCTHMO
3pOOHTH BUCHOBOK, 1110 BOHA ITOIINPIOETHCA 1 HA TaKi JOMJIaTH.

OTxe, po3Mip I0MJIaT BCTAHOBIIOETHCS Ha JIOKAIBHOMY PiBHI B KOJISKTHBHOMY JOTOBOPI UM IOJIOKEHH1
PO OILIATy Npalli, a KOHKPETHU3Y€ETHCS B HaKa31 PO 3alpoBaKEHHS PO3IIUPEHHS 30H 00CIIyroByBaHHS (3011b-
IIeHHS 00CATY BUKOHYBaHHUX POOIT).

BimzHaunmo, 1m0 po3miipeHHs 30HH 00CITyroByBaHHS (3011bIIEHHS] 00CSATY BUKOHYBaHOI poOOTH) TIpa-
[IBHUKA MOXIIMBE TUTBKH 3 HOTO 3ro[u Ta 3 ypaxyBaHHsAM BUMOT 4. 3 cT. 32 K3nll Ykpainu. fxmmo npariBauk
BiJIMOBIISIETHCS BiJl BUKOHAHHS POOOTH, TO pOOOTO/MAaBEIlh MOYKE IPUHHATH PIllIEHHS PO HOTO 3BUIbHEHHS 32
4. 6 cT. 36 K3nll Ykpainu.

OdopmIiseTscst pO3IIMPEHHS 30HA 00CITyTOBYBaHHS (30UTBIIEHHS 00CITY BUKOHYBaHOI poOOTH) Haka-
30M poOOTONABI 13 3a3HaYeHHSIM Tpodecii (mocau), 00cIry TOAaTKOBO BUKOHYBaHUX (DYHKIIH abo poOiT,
pO3Mipy JOTIIaTH Ta TEPMiHy BUKOHAHHSI JOJATKOBOI poOOTH 200 0e3 TaKoro TEpMiHYy.

Tumuacose 3amicHuymeo (3acmynHuymeo) — 1e BUKOHAHHS CITy>)KOOBHX 00OB’SI3KiB 3a OJIBII BiIIOBI-
JaBbHOIO TI0CAZ0I0 TUMYAacOBO BiICYTHHOTO NpaliBHUKA, KOJIM L€ MOB’SI3aHE 3 PO3NOPSIYNMHU (QyHKLISIMH,
MIPAIliBHAKOM, SIKUH TIPAIIOE Ha TOMY X IMiAmpueMcTBi [ 7]. TuMuacoBe 3aMiCHUITBO (3aCTYITHUIITBO) 3a3BUYAN
3aCTOCOBYIOTH, SIKIIIO TIOTPIOHO 3aMIHUTH TpaIliBHUKA, SIKUH 00iiiMae BuILy mocafy. Haifuacrime Takoro mpa-
[IBHYKA BUIIOTO PiBHS 3aMiHIO€ TIPAIliBHUK MOCAIN HIKYOTO PiBHS.

OcHOBHa 0COOJIMBICTH THMYACOBOTO 3aMiCHHUIITBA (3aCTYITHHIITBA) — I1€ TE, 1110 BUKOHAHHS 000B’S3KiB 32
MTOCa/I0I0 TUMYACOBO BiZICYTHBHOTO TpaIliBHUKA MMPOBATUTHCS 31 3BUTBHEHHSIM Bif CBOIX OCHOBHHUX 00OB’SI3KIB.
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TuMuacoBHi 3aCTYITHUK, HA BiJIMiHY BiJl BAKOHYIOYOTO O0OB’I3KM THMYACOBO BiJICYyTHBOTO TIPAIliBHUKA,
y TepioJ] 3aCTYIHHIITBA BUKOHYE BUKITIOYHO UYyXi 00OB’S3KH, a BiJl BAKOHAHHS CBO€i poOOTH, 00YMOBIIEHOT
TPYAOBUM JOTOBOPOM, Ha LIEH 4ac NpaliBHUK — THMYACOBHUH 3aCTYIHHK 3BUIbHIETHCS.

AHaNoriuHi po3’ICHEHHS MICTAThCS Y JIUCTI MiHiCTEpCTBa COIiaIbHOT MONITHKN YKpainu Bix 21 mumHs
2011 p. Ne 591/13/84-11, ne momaTtkoBO 3a3Ha4YEHO, IO BUKOHAHHS CITY’)KOOBHX 00OB’SI3KiB 32 OLITBII BiJIIOBI-
JAJIbHOIO TTOCAI0I0 TUMYAcOBO BiICYyTHHOTO MPALiBHHUKA, KOJH 1€ MOB’SI3aHO 13 PO3NOPSAYMMU (QyHKIISIMH,
MIPAIliBHUKOM, SIKUH MTPAIfO€ Ha TOMY K ITiITPHEMCTBI, B YCTAHOBI, OpTaHi3ailii, € TAMYaCOBUM 3aMiCHHIITBOM.
[IpamiBHUK, SIKWH 3aMilly€e THM 9acOM BiJICYTHBOTO TpAaIliBHUKA, HA TIEPiOJl 3aMiCHUIITBA 3BITbHAETHCS BiJl
BHKOHAHHS 000B’SI3KiB, 00YMOBJICHUX TPYAOBHUM JIOTOBOPOM 332 OCHOBHUM MiciieM poooTH [7].

Taxoro » BHCHOBKY IiHmIoB cyy y pimenni Ne 2/707/698/21 Bix 02.12.2022 p., Ae BU3HAB CyMIllICHHSIM
TUMYACOBE BUKOHAHHS HauaJIbHUKOM YIPaBIIiHHS O€3MeKH 000B’sI3KiB BUKOHABYOTO IupekTopa. Tak, Oepyun
JI0 YBaru Te, 110 MOKJIaJaHHs Ha M03MBaya BUKOHAHHS O0OB’SI3KiB AWPEKTOpPA BUKOHABYOTO 3[iMICHIOBATIOCH
0e3 3BITbHEHHS WOTO BiJl BUKOHAHHS OOOB’S3KiB 3a HOTO MOCAJ00 HavdallbHWKA YIIPaBIiHHSA OE3MeKH; 3a
30iBIIIEHHS 00CATY TOJATKOBUX 00O0B’SI3KiB MMO3MBaYy BHILIadyBajiach joriara B po3mipi 3000 rpH, sika xoda
1 He 0OiKOBYBajach SK JIOMJIaTa 3a CyMIIIEHHS MOCaj, ajie MpU3HaYalach y 3B 3Ky 31 30UTBIIEHHSIM 00CATY
po0OTH; MpaLiBHUK HE 3alepedyBaB MPOTH BUKOHAHHS JOJATKOBUX OOOB’S3KIB IMPEKTOpPAa BUKOHABYOTO HA
TaKuX yMOBax (TIPO 10 CBIAYUTH NOTODKEHHSI O3MBAYEM yCiX HaKa3iB Mo MOKJIaJaHHA Ha HbOro 000B’s3KiB
JUPEKTOpa BUKOHABYOT0). Bynb-sSKuX 10Ka3iB TOTo, IO B MEPioJ BUKOHAHHSA OOOB’SI3KiB JUPEKTOpPA BUKO-
HABYOTO TpaIliBHUK OyB 3BITbHEHHWH BiJl BUKOHAHHS CBOiX IOCaJOBHX OOOB’S3KIB 3a MOCA/I0I0 HadabHUKA
yIpaBIiHHs Oe3Mekn Cyny He HajaHo [§].

TrmyacoBe 3aMiCHHULITBO (3aCTYIHHUITBO) 3a IIOCAJ0I0 BiJCYTHBOIO NpAliBHUKA IOKJIANA€ThCS Ha
IHILIOTO IpaliBHUKA Haka3oM poOOTOAABLS i3 MONEPEAHIM MOAAHHSIM 3asiBH PO TUMYACOBE 3aCTYITHHIITBO
MM TpariBHuKoM. ToOTo Oe3 3roau mpalliBHUKa Ha HHOTO 3aMICHHIITBO (3aCTYITHUIITBO) HE MOKIIAIAEThCS.

[IpamiBHUKOBI, 1110 3aMilllae, BUTIAYY€ETHCS AOTUIaTa B PO3Mipi pi3HHUII MiXK HOTO (PaKTHIHUM OKIIAJIOM
(TmocamoBUM, TIEPCOHAITFHUM) 1 TIOCATOBUM OKJIQJIOM TPAIliBHUKA, STKOTO 3aMIIIal0Th.

Jormnaru Ta HapOaBKH, sKi OyTM BCTAHOBJICHI MPAIliBHUKOBI, SKHH THMYacOBO BUKOHYE O0OB’SI3KHM 3a
O1IbII BiJMOBIAAIBHOIO OCAA0I0, BUMJIAYYIOTHCS B TOMY PO3MIpi, B IKOMY BHUIIIa4yBaJUCh 10 IPU3HAUYCHHS
Ha TUMYACOBE 3aMiCHULTBO.

TrM4acoBi 3aCTyIIHUKHU MIPEMIIOIOTHCS 32 YMOBaMHU Ta PO3MipaMu, BCTAHOBICHUMH 3a MOCAA0I0 3aMi-
LIyBaHOTO HUMH NPAL[iBHUKA, IPUYIOMY IIPEMisi HApPaXOBY€EThCS HA MOCAI0BUI OKIa] 3acTynHuKa. Ha pizHuio
B OKJIa/IaX MIPEMisi HAPAXOBYETHCS B TOMY K MOPSIZIKY, SIK Ha JOIUIATY 33 CyMIILEHHS MOCa.

BuxoHanHs 000B’s3KiB 1HITUM TIPaIliBHUKOM MPUIHHAETHCS y JACHb BUXOAY Ha pOOOTY TIpaIliBHUKA,
00OB’SI3KM SIKOTO BHKOHYBaJHca. ToMy B Hakas3l Mpo TMMYacOBE 3aCTYHHMLTBO MOTPIOHO 3a3Ha4uTH a0o
01110, 200 BKa3aTH KOHKPETHHUH MEepioJ] THMYACcOBOIO 3acTyNHHUITBA. Haka3 mpo nmpUIMHEHHS! THMYacOBOIO
3aCTYIHHULTBA HE BUJAETHCS.

OTxe, 3 BUIIEBUKIIAICHOI'O MOYXHA 3pOOMTH BHCHOBKH, 1110 JOPYUYMUTH MPaLiBHUKY BUKOHaHHS po0OoTH,
sIKa He TepegdaueHa TpyAOBUM JIOTOBOPOM, MOXKHA LIISIXOM YKJIaJICHHS 1€ OJHOTO TPYAOBOTO AOTOBOPY PO
BHYTPIIITHE CYMICHHUIITBO a00 0e3 yKJaJeHHs JIOTOBOPY, IIISXOM CyMillleHHs mpodeciit (Tiocas), ZopydeHHs
BHKOHAHHS 000B’SI3KiB THMYACOBO BiJICYTHHOTO MPAIliBHUKA, PO3IINPEHHS 30H 00CTYTOBYBaHHS (30UTBIIICHHS
00csATYy BUKOHYBaHHX POOIT) a00 TUMYACOBOTO 3aMiCHHUITBA (3acTymHUITBA). [Ipn oMy cimif 3BaXkaty Ha
OCHOBHI OCOOJTMBOCTI KOXKHOTO 3i croco0iB. Tak, 0coOMHMBICTIO BHYTPIIIHROTO CYMICHHUIITBA € T€, IO BOHO
3aCTOCOBY€ETHCS LIUIIXOM YKJIQAECHHS TPYAOBOIO IOrOBOPY JUIS BUKOHAHHA POOOTH 3a iHILOIO BAKaHTHOIO
MI0Ca/I0K0 Y BUTHHHI BiJl OCHOBHOI POOOTH Yac 3 OIUIATOIO Tparli 3a (PakKTHYHO BUKOHAHY pOOOTY; CyMillIeHHS
npodeciii (mocam) 3MiHCHIOETHCS 32 BAKAHTHOIO MOCAI0I0 Y MeXKaxX poOodoro vacy (3MiHH), BU3SHAYEHOTO 3a
OCHOBHOIO POOOTOIO 3 JTOTIATOI0 y (PIKCOBAaHUX BiJICOTKAX 0 Tapu(HOI CTaBKH (OKIaLy); POSIINPEHHS 30HU
o0ciyroByBaHHS (301TbIIEHHST 0OCSATY BUKOHYBaHHUX pOOIT) BUKOHYETHCS 3a Ti€r0 K Tpodeciero (mocaaor)
OZJHOYACHO 3 OCHOBHOIO pOOOTOIO Ta MOXKJIMBE JIMIIE 332 HASIBHOCTI BUIBHOI OCAIH 3 AOIUIATOIO, 1110 3a3BHYaH
BCTaHOBITIOETHCS Ha JIOKATBHOMY PiBHI; BUKOHAHHS 00OB’3KiB THMYacOBO BiJICYyTHBOTO TIpaIliBHUKA BiJ0yBa-
€Tbcs 0e3 YBIIBHEHHS BiJl OCHOBHOI poOO0TH, 3 JOIUIATOIO Ta 3a OCA0I0, 3aiHATOI0 NPALiBHUKOM, SIKUH THM-
4acoBO BiJICYTHIN Ha poOOTi 3 MOBKHUX MPUYNH; TUMYACOBE 3aMICHHUIITBO (3aCTYITHUIITBO) — 3 YBITBHEHHSAM
BiJl OCHOBHOI POOOTH, 3 JIOTIJIATOIO B PO3MIpi pi3HMII MiXK (DAKTHIHUM OKJIaI0M (TT0CaOBUM, TIEPCOHATHHIM)
MpaIliBHAKA 1 TOCAI0BUM OKJIA/IOM IPAIliBHUKA, SKOTO 3aMilaf0Th.
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AHomaujis. Y cTaTTi B iCTOPUKO-KPUTUYHOMY KOHTEKCTI MAETbCH NP0 OpuriHanbHe CTPYKTYpyBaHHS NpaBo-
06r'pyHTyBarnbHMX Ta NpaBo3anepevyHnx HOpM, TOOTO MPO CTPYKTYPY Tak 3BaHMX OCHOBHMX MPaBOBMX HOPM
(HopwMm, siKi MOXYTb OOI'pyHTYBaTK abo 3anepeynTyi NO30BM NPO NPUCYOXKEHHS).

MeTolo JocrnigKeHHs1 € onTUMi3auis CTPYKTYpU MpaBOOOrpyHTYBanbHUX i MpaBo3anepeyHnx HopM. Taka
MeTa KOHKPETU3YETLCA B ABOX 3aBOAHHAX: MO-NepLUe, B OKPECNEHHI iCTOPii BUHMKHEHHS MOAiINy marepianb-
HO-MpPaBOBUX HOPM Ha NPaBOOOIPYHTYyBarbHi i MpaBo3anepedHi HOpMKW, MO-Apyre, B YTOYHEHHI CTPYKTypu
TPbOX TUMIB OCHOBHUX HOPM, & TaKoX B 11 iCTOPUKO- i AOrMaTUYHO-KPUTUYHIN iHTepnpeTauil.

KoHcTaTtoBaHo, WO BigOMeE iMMMILUUTHO e PUMCBKUM OpUCTaM MOHATTS OCHOBHMX HOPM Byrno ekcnniko-
BaHe B Apyri nonosuHi XIX ctonitta b. BiHgwanaom Ta 3HanLWLo CBOE BTiNEHHS B HiMeLbKoMy LiMBinbHOMY
Kogekci. BigcyTHicTb B ykpaiHCcbkoMy LIK 4m iHLWIOMY HOpMaTMBHOMY akTi fieranbHOro 3akpinfieHHs NOHATTA
OCHOBHUX HOPM He € MEepPeLUKOaol ANsl BUKOPUCTAHHSA LbOro NMOHATTA B YKPAiHCbKIA NpaBOoBii KynbTypi. 3a
OCHOBY B3£ITO TaKy efleMeHTapHy CTPYKTYpYy OCHOBHOI Hopmu: A — Ch B, ae A o3Ha4yae yMOBM 3aCTOCYBaHHSA
HopmMmu, B — 3micT HopmK, TOBTO NpaBoBMIA Hacnigok sk Takun, Ch — xapakTtep npaBoBOi HOpMK, TOBTO Xapak-
Tep BignosigHoro cyb’ekTMBHOrO npaea. B Takin cTpykTypi cybenemeHtamu A € a, B, y, NpMy4OMy a O3Ha4vae
NpaBoobI'pyHTYyBanbHi yMOBM, [3 — abCOMOTHI NpaBo3anepeyHi yMOBU, Y — BiQHOCHI NpaBo3anepeyHi yMOBMU.
Cy6enementamm Ch e F, N, F, N_, F, N, npuuomy F osHauae pyHaauito cy6’ektmsHoro npasa, N — Herauito
Takoro npaea, iHOEKC I — PenaTUBHUN (BiAHOCHWIA), IHOAEKC a — aBCOMTHUNA. JIOrYHI KOHCTAHTU YMTAKOThCS:
— — «SKWO ..., TO ...» (imnnikauis), A — «i» (KOH'IOHKUiS), 7 — «He» (3anepeyeHHs KNnacu4yHoi Norikv BUCMOB-
noBaHb). OCHOBHI NpaBOBi HOPMKY 3aMPOMNOHOBaHO CTPYKTYypyBaTh Tak: NPaBoobrpyHTyBanbHa HOpMa Moxe
matu Tpu cTpykTypu: (1) a — F B; (2)ar B Ay —F_B;(3)aa 7B Ay — F B. AbconoTHi npaBosanepeyHi
HopMmu ByayTb MaTu Taky CTPYKTypy: (4) a A B — N_B, a sigHocHi Taky: (5)a A B Ay — N B.

IHTepripeTauis 3asHayeHux copmyn Taka: npaBoobrpyHTyBanbHi HopMu: (1) SKWO BMKOHAHI NpaBoob-
I'PYHTYBarbHi YMOBU, TO Cy0’ €KTMBHE NpaBO OOI'PYHTOBAHE; (2) AKLO BUKOHAHI NPaBOOOIrpyHTYyBarnbHi yMOBH,
a abcontoTHi i BigHOCHI NpaBo3anepeyHi yMOBM HE BUKOHAHI, TO Cy6’eKTMBHE npaBo obrpyHToBaHe abComnoTHO;
(3) sIKLLO BMKOHAHI NpaBoobrpyHTyBarnbHi yMmoBW, abCOMOTHI NpaBo3anepeyHi yMOBU HE BUKOHAHI, NPOTE BUKO-
HaHi BigHOCHI NpaBo3anepeyHi yMoBu, To cy6’eKTUBHE NpaBo obr'pyHTOBaHe BiAHOCHO. ADCOMIOTHI NpaBo3ane-
peyHi HopMU: (4) SIKLLO BMKOHaHI NpaBooOrpyHTYBarbHi YMOBW, MPOTE BMKOHAHI 11 abCOMIOTHI NpaBo3anepeyHi
YMOBWU, TO CyD’'eKTMBHE NpaBo 3anepeyeHe abcontoTHO. BigHOCHI npaBo3anepeyHi HopMu: (5) SKLWO BMKOHaHI
NpaBoobr'pyHTYBarnbHI YMOBM, aOCOMOTHI NpaBo3anepeyHi yMOBM HE BUKOHAHI, MPOTe BUKOHAHI BIQHOCHI npa-
BO3arnepeyHi yMOBW, TO Cy0’ €EKTMBHE NpaBo 3anepeyeHe BigHOCHO. BigsHayeHo, wo (3) i (5) — ue pisHi iHTep-
npeTtauii ogHiei i TiEl »x Hopmu. Lle o3Hayae, WO BiAHOCHE 3anepeYeHHsi € BOAHOYac BiAHOCHUM OBI'pyHTYyBaH-
HAM HOPMU.

BpaxoBaHo, L0 BiAHOLLEHHS MiX pisHUMK cbopMamn dyHAauii i Herauii aHanoriyHe BiAHOLLEHHs M arne-
TUYHMX MopanbHocTen y cuctemi S5 KnapeHca Jlbtoica (HeobxigHICTb, MOXNMBICTL), LOMOBHEHI MOHATTSM
BUNaAKoBOCTI: BigHOWeHHA Mk F_,N_i F abo N e koHTpapHum, mix F i N_— KoHTpaaukTopHum Towo. BiasHa-
YEHO, WO AN CTPYKTypyBaHHS OCHOBHMX HOPM OMTUMAIbHILLOK € 3anpornoHOBaHa HaMu BULLE CTPYKTYPa,
sKa ByayeTbCa Ha OCHOBI NOHATL dyHAALT | Herauii, a TakoX PenaTUBHOCTI (BiOHOCHOCTI) i aBcorntoTHOCTi. Ti
nepesaror € BiHOCHa MNPOCTOTa MOPIBHAHO 3 iHLUMMK CTPYKTypamu. 3anpornoHOBaHE HAMWU CTPYKTYpPYBaHHS
OCHOBHUX HOPM MOXe OyTV BUKOpUCTaHe B pamKkax peuenii i po3BUTKY pensuiinHOi TEXHIKM | eKkcnepTHOro
CTUITIO OMpaLtoBaHHS NPaBOBOI CpPaBMy.

Knro4osi crioga: OCHOBHI HOpMMK, NPaBOOGI'PYHTYBarbHI i NpaBo3anepeyHi HOpMU, ICTOPUKO-CTPYKTYPHUIA
aHanis, yHgauisa, Herauisi, abcontoTHe | BigHOCHE 3anepeyeHHs.
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Abstract. The article under studies deals with the issue of specific structuring of law-justifying and law-
negating norms in terms of historical-critical aspect. In other words, it describes the structure of the so-called
basic legal norms (the norms that can either justify or negate recovery claims).

The purpose of the article is to improve the structure of law-justifying and law-negating norms. In order to
achieve the goal, it is necessary to fulfill the two tasks: first, to outline the history of the division of substantive-
legal norms into law-justifying and law-negating ones, and second, to specify the structure of the three types
of basic norms in terms of their historical-critical and dogmatic-critical interpretations.

The article claims that the concept of basic norms (known implicitly to Roman lawyers) was explicated in
the second half of the XIX century by B. Windscheid, as well as was applied in the German Civil Code. The
absence of a legal definition for the concept of basic norms in the Ukrainian Civil Code or any other regulatory
acts is not an obstacle to the use of this concept in the Ukrainian legal culture.

The following elementary structure of a basic norm has been regarded in the article: A — Ch B, where
A stands for the conditions for applying the norm, B means the content of the norm, i.e. the legal consequence,
Ch means the nature of the legal norm, i.e. the nature of the relevant subjective right. In this structure, the sub-
elements of A are a, B, y, where a stands for law-justifying conditions of law, 8 means absolute law-negating
conditions, and y means relative law-negating conditions. The sub-elements of Ch are F, N, F,, N, F, N,
whereby F stands for the foundation of a subjective right, N — for the negation of such a right, the r index is
relational (relative), and the a index is absolute. The logical constants read: — — “if ..., then ... ” (implication),
A —“and” (conjunction), 7 — “not” (negation of classical statement logic). It is proposed to structure basic legal
norms as follows: a law-justifying norm may be reflected through three structures: (1) a — FB; (2) a A 7 B A =
y — F,B; (3) a7 B Ay— F B.Absolute law-negating norms will have the following structure: (4) an 8 — N,
B, whereas relative law-negating norms will look like: (5) an "B Ay — N B.

These formulas may be interpreted in the following way: law-justifying norms: (1) if the law-justifying
conditions are fulfilled, the subjective right is deemed as justified; (2) if the law-justifying conditions are fulfilled,
while the absolute and relative law-negating conditions are not fulfilled, the subjective right is deemed as
absolutely justified; (3) if the law-justifying conditions are fulfilled, the absolute law-negating conditions are not
fulfilled, and the relative law-negating conditions are also fulfilled, the subjective right is deemed as relatively
justified. Absolute law-negating norms: (4) if both law-justifying, absolute and relative law-negating conditions
are fulfilled, the subjective right is deemed as absolutely negated. Relative law-negating norms: (5) if the law-
justifying conditions are fulfilled, the absolute law-negating conditions are not fulfilled, and the relative law-
negating conditions are also fulfilled, the subjective right is deemed as relatively negated. It essential that (3)
and (5) are different interpretations of the same norm. This means that relative negation is at the same time
a relative justification of the norm.

The article takes into account the fact that the relations between different forms of justification and negation are
similar to those between alethic modalities in Clarence Lewis’ S5 system (necessity, possibility), supplemented by
the concept of randomness: the relations between F_,N_and F or N are of a contrary nature, whereas the relations
between F and N_ are of a contradictory nature, etc. It is of primary importance that the above-proposed formula
is most efficient for structuring basic norms, since it relies on the concepts of justification and negation, as well as
relativity and absoluteness. Its advantage is its relative simplicity compared to other structures. The structuring
of basic norms, proposed in the article, can be applied within the framework of the reception and development
of relational technique and the expertise style of processing a legal case.

Key words: basic norms, law-justifying and law-negating norms, historical-structural analysis, justification,
negation, absolute and relative negation.

OpmHuMM 13 HACHiAKIB TOAUTY TpaBa SK HOPMAaTHBHOI CHCTEMH Ha MarepialibHe 1 MpolecyajibHe
NpaBO € MaTepiajJbHO-TPaBOBA TEOPis OCHOBHUX HOPM, JO SIKMX 3apaxOBYIOTh NPaBOOOIPYHTYBaJbHI Ta
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rpaBo3arnepedri HopMu. Lls Teopist Mae TiCHe BiIHOIIEHHS JI0 FOPUIUYHOT METOJIONOTI1 /200 Teopii ropuaud-
HOI apryMeHTauii, IpeAMEeToM SIKUX € a00 MoXke OyTu peaizalis 3raganux HopM. [IpaBuibHE 3acTOoCyBaHHS
OCHOBHMX HOPM NOTpeOy€e HAJIEKHOI yBaru 10 MUTaHb aHAJITUYHOTO, HOPMAaTUBHOTO Ta EMIIIPUYHOIO XapaK-
Tepy, AKi MPH bOMY BUHHMKaIOTh. [I0IIyK BiAMOBiAEH Ha HUX, SIKMH PO3MOYANU 1 BEAYTh YKPaiHChKI IOPHCTH
B [IOTOYHOMY 1 IIPUHAMMHI MUHYJIOMY Y{ HO3aMHUHYJIOMY ACCATHIITTSIX, JaJIeKuil Bix 3aBepiieHHs. Bcee me
JI03BOJISIE CTBEPDKYBATH, IO CIIPUSHHS pelenuii B YKpaiHi 11e1 OCHOBHUX HOPM, SIKa BUHMKAE y CBOEPIAHIN
¢dopmi me y CraponaBHboMy Pumi, CTaHOBUTD axmyanbHy memy s TOCITIAKESHHS.

JocrmimkeHHs TUTaHHS PO ICTOPiF0 BUHUKHEHHS MOHATTS OCHOBHHUX HOPM B YKpaiHi € oBOIi 100pe
MPEACTABICHUM TaKUMHU BUCHUMHU-tOpUcTaMu, ik B.B. Tpytens, B.I. CaBuyk, O.I. Crenentok, P.M. Kopuyta
ta iH. Hami monepenHi myOmikartii, SKi CTOCYIOTBCS TTOHSITTSI MaTepialbHO-TIPABOBOTO BiABEIeHHS, a00 adco-
JIOTHUX TpaBo3anepedHrux HOpM (Hampukiamd, [1; 2; 3; 4]), Takok MICTATh iCTOPUKO-KpUTHYHI macaxi. 1o
CTOCYETbHCSI IUTAHHS IIPO CTPYKTYPY OCHOBHUX HOPM, TO Ti Cami aBTOPH, K NPABUJIIO, BAAIOTHCS 10 PO3IIISLLY
1 IOTO TTUTAHHA.

LlikaBo Bij3HAa4YMTH, IO MpoOIIeMa OCHOBHHX HOpM Oyna Bimoma i €. Epmixy, sxuit B «lOpuamaniit
soriti» (1917-1918) [5; 6] nucas, 110 «Te, M0 MPABOTIOIOKEHHS TOBOPUTH PO MEPETyMOBH ITPABOBOTO 3aXH-
CTy W BHJ Hamaxy, € pe3yJbTaToM 3Ba)KyBaHHs IHTEPECIB, sIKE CIIEPLIY IOKa3ye aBTOPOBI MIPABOIMOIOKEHHS,
o0 iHTepec, SIKU BUMarae 3axmucTy, MOTPIOHO OIIHIOBATH, 3TIHO 3 HOT0 OOTPYHTYBaHHSM 1 HOTO 3MiCTOM,
BHIIE, HIXK 1HTEpEC, IKUW CTIOHYKAB 1HIITy CTOPOHY JI0 Hammay. SIKIo B MPaBOMOJIOKEHH] BIAMOBIISIFOTh IHTEP-
€Cy B 3aXHCTi THM, 1110 33J]0BONIbHsAEThCS BifgBeneHHs (Einwendung) abo 3anepedenns (Einrede), To 11e Tomy,
0 1HTepeC HamlaJHUKa OIiHIOEThCS BUIe» [0, ¢. 187]. Tyt mpsmMo 3ramyroThest aOCOMOTHI 1 BITHOCHI 3arte-
peuenHs. €. Epmix 3ragye Takox 1 TpeTiii BUI OCHOBHUX HOPM — MpaBixkHi HOpMU (Anspruch) [6, c. 10]). Li
MipKkyBaHHs €. Eprnixa He npoiinmm # mos3 yBary L. ®ors, aBropa ¢pyHaaMeHTanbpHO1 poooTn «CorrianbpHa
3aKOHO/IaBYa TIOJITHKA, BUIbHE NMPABO3HAXOKCHHS 1 COIIONIOTIYHA TTpaBoBa Hayka y €BreHa Epmixa» (2003)
[7], axwii Big3Hayae, mo €. Epmix mMponoHye TaKy CTPYKTYPY «MarepialbHO-IIPaBOBOTO IPABOIIOIIOKEHHS,
sIKE MICTUTh HOPMY JJIsl BUPIMIEHHs»: 1) TiIHMIA 3aXHCTy iHTEpec, 2) mepeIyMOBH TiTHOCTI 3aX¥CTy, 3) Hamas,
SIKUH TIOBWHEH BijBepTarucs, 4) BUA 1 00cAT MpaBOBOTO 3axXuCTy [7, ¢. 262]. BinmoBiganii nepeik MoxHa
PO3YyMITH TaK, 1m0 B . 1, 2 1 4 WaeThes MPo eNeMEeHTH MPaBOOOTPYHTYBAIBHUX HOPM, a B 1ML 1, 3 1 4 — mpo
€JIEMEHTH NIPaBO3aTNICPEUYHUX HOPM.

BigkpuTum NUTaHHIM 3aJIMIIA€THCS TUTAHHS PO ONTHUMAJIbHINTY (hopMaizamito CTpyKTypH OCHOBHUX
HOPM Ta PO BiMOBiAHY 11 iHTEepHIpeTaliro. MeTogom, KU T03BOIUTH BUPIIIATH 1€ IUTAHHS, € MeTO/ (hop-
MaJi3alii-iHTeprpeTarii MIeBHOTO iCTOPUKO-KPUTUIHOTO MaTepiay.

Mema cmammi — onTUMi3allis CTPYKTypH IpaBOOOI PyHTYBaJIbHUX 1 MpaBo3anepeyHux HopM. Taka mera
KOHKPETU3Y€EThCS B ABOX 3aBIAHHSX: MO-TIEpLIE, B OKPECICHHI ICTOpii BAHUKHEHHS MOA1Ty MaTepiaibHO-IIpa-
BOBMX HOPM Ha IPaBOOOIPYHTYBAJIbHI 1 IpaBo3anepeyHi HOPMH, MO-Ipyre, B YTOUHEHHI CTPYKTYPU TPbOX
THUTIIB OCHOBHUX HOPM, a TaKOX B ii iICTOPHUKO- 1 JOTMaTHYHO-KPUTHYHIHN 1HTEpIpeTaIlii.

1. Iloxin HOPM Ha TPH TUIH 3aJICKHO BiJ TOTO, SIK 3A1MCHIOETbCS OOIPYHTYBAHHS UM 3arlepedeHHs Bil-
TTOBITHOTO TTO30BY OYB BiJIOMHIA i pUMCHKIM FOPHCTaM, SIKi PO3PI3HSUIIH TTO30B 1 JIBA THITH 3ariepedeHHs (actio,
exceptio: 3axucT i 3anepedeHHs ). OcoONMMBICTIO TAKOTO PO3pi3HEHHS OYIIO Te, 1[0 BOHO IPYHTYBAJIOCS HA €/IH-
HOMY TIOHSTTI IIpaBa, TOOTO BU3HABAJIO, AKILO MOXKHA TaK CKa3aTu, MOALI IpaBa Ha MarepiajbHE 1 MpoLecy-
aJbHE MPaBO HE eKCIUTIIUTHO, a IMILTIIUTHO. Tak BUHUKaE TTPoOIeMa eKCIUTIITUTHOTO TIOILTY, SIKa BUPIIITY€ThCS
B PI3HHUX KpaiHax y pi3HUH Yac i, MOXIINBO, TO-pi3HOMY. B HiMewyunHi ocTarouHuii mosin npaBa Ha mMarepi-
aJbHE 1 poliecyanbHe MPaBo BiIOyBaeThes TUTbKH y cepenuti XIX cromiTrs, konu b. Binmmaiin onyonikyBas
CBOIO MOHOTpadito «AKIIIO PUMCHKOTO ITUBLTHHOTO TIPaBa 3 MOy CYYacHOTO pUMCHKOTO mpaBay (1856) [9].
Cenc niei MoHOTpadii sKpa3 i MoXKHA 3BECTH JI0 EKCITTIKAIlil B pPUMCHKOMY TT030Bi (actio, AWB. 3aT0JI0OBOK MOHO-
rpadii b. Binamaiina) MaTepiaabHO- 1 IPOIIECYaIbHO-TIPABOBOTO CKIIQJHUKIB, K1 y Cy4acCHOMY TIPaBi MOXYTh
icHyBaTH okpemo. b. Binamaiin Ha3uBae MarepianbHO-TIPABOBHIA CKIIQIHUK TpaBexeM (HiM. Anspruch, aHr.
claim), a porecyanpHO-TipaBoBmii — mo30BoM (Klage). Tak B icTopii cydacHoi Teopii HopM OyB 3poOiieHu
MEepUIMK KPOK A0 PO3PI3HEHHS IPaBOOOIPYHTYBAIbHUX 1 IPaBo3aliepedyHUX HOPM. [est npaBi>KHUX HOPM CBi-
oMo He Oyrna 3armo3udeHa B YKpaiHi, a TOMy B KOHTEKCTI BITUM3HSHOTO IpaBa Kpalle iX Ha3UBaTH iHAKIIE,
a caMe NMpaBoOOIPYHTYBJILHUMH HOPMaMH.

b. Bingmaiin poOuTh 1 Apyruii KpoK, Koiu BiH y cBoeMy «Iliqpy4HMKy 3 HaHIEKTHOTO IIpaBay MOPS]
3 IPaBEKEM aHaIIi3ye€ 1 MOHATTS 3alepeueHb, IPUAUISIIOUN OCOOIMBY YBary Tak 3BaHUM EKCILICIILISIM, IKi MOJKHA
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Ha3WBaTH BiTHOCHWMHU IpaBo3anepedanMu Hopmamu [ 10, c. 182-202, 202-216]. V niapyunuky Bingmaiina
MOJKHA 3HAWTH 1 BIAMIOBIAh HAa TUTaHHS TIPO a0COTIOTHI MTPaBO3ariepeyHi HOPMH, SKi MU paHillIe MPOTOHY BN
Ha3uBaTu (MarepiajlbHO-NIPABOBUMH) BiJBEICHHAMH, [IPOTE 3 YAaCOM MIHIUIM AYMKH, IO Kpalle KOpHCTyBa-
THUCS IEPIINM TEPMiHOM, OCKUIBKH HOT0, Ha HAIl MOMISM, IHTYITUBHO 1 AMCKYPCHBHO JIETIIE CIIPUHMATH K
THUMH, XTO BU3HAE TEOPil0 OCHOBHUX HOPM, TaK 1 THMH, XTO ii HE BU3HAE.

b. Binamaiin OyB oHIM i3 aBTOPiB HiMETBKOTO L{MBITEHOTO KOJIEKCY, SIKAH 1HKOIM Ha3HUBAIOTh «MaJICHb-
KUM Binnmaiinom», ocKiIbKH HOTo CTPYKTYpa 1 IEBHOIO MipOIO 3MICT HaraayloTh CTPYKTYPY 3raJaHOTO BUILE
MiAPYYHHKA 3 HaHJEKTHOTrO npasa. Baxiuso, mo HiMenbkuil L{MBIIbHNAN KOZEKC BUKOPHCTOBYE MOILUT HOPM
Ha MPaBOOOIPYHTYBANbHI Ta aGCOIIOTHI 1 BiAHOCHI MpaBo3anepeuni HOpMH. MaeThes BiAMOBIAHO PO TepMiHN
«Anspruchy, «Einwendungy i «Einrede»: Hanpukiaza, npaBix BU3HadaeThes B § 194 K mpaBo BUMaratu Bif
iHII01 0co0OuM mii abo yTpumManHs Bix il Tommo. Lle cBigunTh, MO imes ocHOBHUX HOpM y Himeuunni mae He
TINIBKY JOKTPUHAIBHUMN, ajie 1 JIeraJbHUN XapakTep, IPUIOMY 3p03yMisIo, BOHU TICHO NEPEIUTiTal0ThCS.

Tak, izest BITHOCHHUX 3alepedeHb — BIIHOCHUM 3allepeueHHsIM €, HAlPUKJal, IOCUIAHHS Ha MO30BHY
naBHICTH (y HiMeuunHi OyKBalbHO Ha «IIpaBiXHY JaBHICTHY) IPYHTY€EThCS Ha inei b. Binmmaiina npo rams-
MyBaHHS cy0’exTrBHOTO TipaBa [10, c. 202-203]. BBaxkaeTbcs, SKIO TOBOPUTH y3araibHEHO, IO TaKe MPaBo
MoOXe OyTu AiHCHUM, IPOTE IPUMYCOBO HE3IIHCHEHHUM, TOOTO TaKHM, JI0 SIKOTO HE MOXKHA 3aCTOCYBATH Jep-
XKaBHUH npuMyc. IIpaBo npu poMy 3aIHIIA€THCS IOPUAMYHO AiicHUM. BinHOCHI MaTepianbHO-TIpaBoBi 3arie-
pEUYCHHSI MOXKYTh OyTH TUMYACOBUMHM (HANPHUKIIAM, 3alI€PEUCHHs II0JI0 OJHOYACHOTO BUKOHAHHS 3yCTPIYHUX
3000B’s13aHb) 200 TTOCTIHHUMU (BKe 3rajaHa MM030BHA JaBHICTB).

AOCOMIOTHHI XapakTep IHIIOTO THUILY 3alepedeHb HPOSBISIETHCS B TOMY, 11O HASIBHI IIEBHI €JIEMEHTH
(haKTUYHOTO CKJIaay HOPMH, IKi HE JO3BOJISIIOTH BUHUKHYTH Cy0’€KTHBHOMY IpaBy a00 MOro HNpUIMHSIOTH,
SIKILIO BOHM paHillle BUHUKJIM. B mepiomy BuUmagky WAEThCS, HANPUKIALJ, PO YMOBH HIKYEMHOCTI MpPaBO-
YHHY, a B APYTOMY, HallpUKJIa, PO IPUIUHEHHS 30008’ 13aHHS HAJIC)KHUM BUKOHAHHSIM. Cy0’€KTHBHE NTPaBo
B TaKOMY pas3i € He[ICHUM.

[IpaBixkHa, 41 MPaBOOOIPYHTYBaJIbHA HOpMa MICTUTHh YMOBH, SIKi JO3BOJISIFOTH BUHUKHYTH IiHCHOMY
Cy0’€KTHBHOMY TIpaBy. Y BHIAJKY, IKIIO BiJICYTHI i aDCOMOTHI, 1 Bi/IHOCHI 3amepedeHHsl, Take MPaBo € BOJ-
HOYac i MIWCHUM, 1 3/1iiicHeHUM. SIKII0 HasBHI aOCOJIOTHI 3alepedeHHs, TO Cy0’€KTHBHE MpaBo € ado CTaHe
HEICHNM, a SKIIO BiIHOCHI, TO TakKe MpaBo Oy/e MiHCHUM, TPOTe He3MiHCHEHHNM.

IMITIIMTHO BCe CKa3aHE BUIIE MPO HiMEIbKE IMPABO CTOCYETHCS 1 YKPAiHCHKOIO IPaBa, OCKUIBKH
B HOMY Bi/IITOBiHI HOPMH BUKOHYIOTh 00’ €KTUBHO Ti cami (yHKIIii, a camMe a0o (yHKIIit0 OOTPYHTYBaHHs, 200
(hyHKIIiFO 3amepedeHHs cy0’ €KTUBHOTO TpaBa. 3rajiaHi BUIIE 3yCHIUIS YKPalHCHKUX FOPHUCTIB, SKi BU3HAIOTH
MOHSATTS. OCHOBHUX HOPM, IIPOTE HE MOXKYTh ONUPATHCS HA JIETaJIbHUH MO/ OCHOBHUX HOPM Ha TPH THIIH, K
1e Mae micue B HimMeuunHi, 3aciayroBytoTh Ha MiATPUMKY, SIKYy JIETIIE HAAATH, SIKIIO TEOPis OCHOBHUX HOPM
Oyzle BUKIIaZieHa He 3 MONIY BRXIMBUX IO, SKi Majll Miclle B iCTOpii, a I KyTOM ONTUMIi3allii IXHbOT
cTpykTypH. IIpu 11bOMy BapTO B iCTOPUKO-TIOPIBHSAIBHOMY KOHTEKCTI BUKOPHCTOBYBAaTH HE OyKBaJIbHI mepe-
KJIa1 BiAIOBIAHMX TEPMiHIB, a B 3araJJbHOMY METOAOJIOTIYHOMY BXKUTKY CIIiJl HaJaTH MepeBary BUHECCHUM
Y 3aroJI0BOK TEpMiHaM.

2. B ykpalHCBKill IOpHIUYHIN JiTeparypi € TOHATTS MPaBiXHOTO CKIay, sike BBOauTh B.B. TpyTens
y crarTi «[IpaBikHN# cKIaj i MPUHIKT MaTepianbHOI ekcriepTusm» (2012) [11], 3amo3nyyrodn Horo i3 HiMelb-
koi Teopii HopM. [lif mpaBi XHUM CKIIaIOM MTPOTIOHYETHCS PO3YMITH «3 (hOPMAITEHOTO OOKY, TTOPSIOK aHATi3y-
BaHHI XapakTepy BiANOBIAHOT IUBIIFHO-IIPABOBOI HOPMH, 31 3MICTOBHOTO — 1€ TIOPSAJOK aHAIi3yBaHHS YMOB
3aCTOCYBaHHS BiJTIOBITHIUX OCHOBHUX HOPM IMBUTRHOTO MPaBa B paMKax IUTICHOI (JIOT19HOT) HOPMU IHBiNIb-
Horo mpaBay [11, c. 284-285]. Taxuii miaxix MOXKHA B3STH 32 OCHOBY TSI ONITUMI3aIlil CTPYKTYPH OCHOBHHX
HOPM, IIpOTE BiH MOoTpelye NESIKOTO KOpEeTyBaHHs. Tak, BapTO TOBOPUTH HE MPO «IIPABIKHUNA CKIaI», a B TEO-
pii HOpMHU TIpOCTO TIPO «(HaKTUYHHIA CKIIaZ», a B TeOpii FOPUIANIHOI MeTomoorii i/abo Teopii FopuandHOl
apryMeHTaIlil — Mpo «ONTHUMAaIFHUHN MOPsIOK apryMeHTarii». Kpim Toro, moTpiOHO aHami3yBaTH HE TiTHKH
Xapakrep, aje i yMOBHU 3aCTOCYBaHHSI OCHOBHOI HOPMH 1, MOKJIMBO, TaK 3BaHUM 3MICT Takoi HOPMH (cxema
aprymenTariii C. Tymmina [12, c. 108—124]).

Kepyrounce 3a3Ha4eHOIO i7IC€I0 «IIPABIKHOIO CKIAAY», MU PaHille JOKIAIHO PO3IVISTHYIM MUTAHHS
po abCOoITIOTHI TIpaBO3arniepedHi HOpMH (HA3WBAIOYH iX MEPEBaKHO BiIBEJICHHSIMH), IPUIOMY JIHIILIH TaKOTO
BHCHOBKY: Y Cy0’€KTHBHOMY CEHCi BiJIBEJICHHS — I Mipa FOPUIMYHO HEMOXKIIMBOI ITOBETIHKH KBa3iympas-
HeHoi 0co0M abo Mipa FOPUINYHO MOYIIMBOI MOBEMIHKH KBa3i3000B’43aHOI 0COOHM, sIKa XapaKTepU3y€EThCsS
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HEIMCHICTIO BiJIMOBITHOTO IpaBa BUMOTH; B 00’ EKTHBHOMY CEHCi MaTepialbHO-TTPaBOBE BiJIBEICHHS — II€ O/THA
3 OCHOBHHMX HOPM MaTepiallbHOTO TpaBa, SKa y3arajdbHIOE IHCTUTYTH MEPEIIKOIN JIi BUHUKHEHHS Cy0’ €K-
TUBHOTO TpaBa BUMOTH Ta IHCTUTYTH NPUMTUHEHHS iCHYBaHHS Cy0’ €KTHBHOTO mpaBa BuMord [13, c. 5]. Take
3arajgbHe PO3yMiHHS YTOYHIOETHCS 32 JOMTOMOTOO TIOHATTS aneNaTHBa (3BEpPHEHHS 3 BAMOTOI0, HE3aJIe)KHO BiJl
FOPUINYHOI OOTPYHTOBAHOCTI TAKOTO 3BEPHEHHS).

3anporoHoBaHUH MiIXi/1 BUABISETHCS JOBOJI CKJIQJHUM, & TOMY B IIii CTAaTTIi MM MaeMO HaMip Horo
ONITUMI3yBaTH, a caMe yHi(piKyBaTH i CITPOCTUTH, a TAKOXK POIMIUPUTH aHAJI3 CTPYKTYPH a0COITIOTHUX MPaBo-
3arepevHnx HOPM 3a PaxyHOK JIBOX THITIB HOPM, IO 3aJTUIIHAIIICS.

Tak, Mo>kHa abcTparyBaTUCs BiJ MOHATTS MipH IOPUIAMYHO HEMOXIIUBOI TIOBEIIHKH KBa3iynpaBHEHOI
0co0H a00 MipH FOPUIMYIHO MOXKIIMBOI MTOBEIHKA KBa313000B’s13aHOi 0co0u. /)1 Hale)KHOTO aHai3y JOCUTh
TIOHSITTSL HEMIWCHOCTI Bi/MTOBIAHOTO TpaBa BUMOTH. 3aiiBUM MO)KE€ BHUJIABATHCS 1 TIOHATTS arejsTHBA TOIIO.
Bpemrri-pemnrt, 1us mofaneIoro aHajizy Mu Terep 00’ eTHaeMO Cy0’ €KTUBHE 1 00’ €KTHBHE MOHATTS OCHOBHHUX
HOPM, IPUYOMY TIEPIIHN aCTIeKT Oy/ie CTOCYBaTUCS IOPUINIHOT METOAOIIOTI /200 Teopil FOpUANIHOI apTyMeH-
Tallii, a Ipyruii — Teopii HOpM.

CriouarKy BapTO HaBECTH 3arayibHi MTOJIOKEHHS JUTSI HOBOI pe/laKilii Teopii abCOMFOTHHX TpaBo3areped-
HUX HOPM, PO3IIAPEHO1 10 TeOpii OCHOBHUX HOPM.

Tak, BUIIle MU KOPUCTYBAINCS MTOHATTIMH JAIHCHOCTI, 3MICHEHHOCTI TOIIO, SKi € TMepeKIaiaMu BiIo-
BiIHUX HIMEIPKUX TEPMIHIB, i aKTHBHO BHKOPHUCTOBYIOTHCS B IOPHIUYHIA METOMOJIOTIi 1 HOPMAaTHUBHUX TEK-
ctax. [Ipore Takuit miaxia He € €AMHO MOXKIIMBUM, & TOMY MOXXHA HOTO JIESIKOIO MipOIO YTOUHHUTH.

B ocHOBI Hammx MipKyBaHb JieKaB 1 Oyzie 1ajii BUKOPUCTOBYBATHCS (YSBHHI) JIOTIYHUH, a00 MOIaIbHUI
(ameTn9HMH 1 TEOHTUYHUN) meCTUKYTHUK [14, c. 175, 177, 181], sikoMy MU 3aITpOTIOHYEMO HOBY IHTEepIpeTa-
uito. [lorpiOHO BpaxyBaTH, 110 alleTHYHUN MIECTUKYTHUK LTIOCTPYE BiTHOIIEHHS MiXK ITOHATTSIMA HEOOX1HOCTI,
MOYKJIMBOCTI, BUTIAJIKOBOCTI Ta IXHIMH 3alIepEYCHHSIMH, ICOHTHYHIIA IIECTUKYTHUX — BITHOMIECHHS MiXK 3000B’s-
3aJIbHAMH, 3200pOHHUMH 1 TaK 3BAHUMHU KOHTHHT€HTHHMH HOPMaMH, TOOTO aOCOJTFOTHUMH JIO3BUTEHUMH HOP-
MaMmH, 1 IXHIMH 3arepedeHHsIMHA. Li mecTHKy THUKH CHHTaKCHYHO TOTOXKHI, TOOTO BiTHOIIEHHS MiXK aJIETHIHIMUA
1 IGOHTUYHUMH MOJIABHOCTSIMH € aHANOTiYHUME. Hilo He 3aBakae 3amporoHyBaTy  iHII aHaJOTidHi iHTEep-
nperartii. Tak, paHilie MU BUKOPHCTOBYBAJIM IIECTUKYTHUK (0€3 ycTareHoi Ha3BM) JUTA Bisyastizallii BiIHOIIIEHb
MK OCHOBHIMH HOPMaMH, 3 OJTHOTO OOKY, 1 TS UTFOCTPYBAHHS BiTHOIIICHHS MiXK TAKUMH MOJTATbHUMH XapaKTe-
PUCTHKaMH, SIK IIHCHICTb, 3MIHCHEHHICTD TOIIO Cy0 €KTHBHOTO TIpaBa, 1 iXHIMH 3arepeueHHsIMH.

Temnep Mu mifiiizeMo 70 crpaBy 3 iHIIOTO, @ caMe apTyMEHTaTUBHOTO OOKY, 1 BBEIEMO TaKi OHATTS, 5IK:
(dbyHmaris i Heraris, MpUYOMy KOXKHHIA 13 pI3HOBUIIB MOIITMMO Ha aOCOJIOTHY 1 BiTHOCHY BiJmoBimHO (yH-
nartiro 1 Heramiro. Bonrnoyac Mu, Ha BinqMiHy, Hanipukiaz, Bix b. Binamaiina, B yacTuHi 3aniepedeHHs 3p00MMO
aKIIEHT He Ha eKCIIeMIIil, a Ha Herarlil, TOOTO TUTBKH OCTaHHIM TepMiH OyIeMO BKHBATH y3arajbHEeHO.

Tak, Mo)kHa TOOY/TyBaTH HACTYITHUH YSIBHUN MIECTUKYTHUK, SKUIA MU Oy/IeMO Ha3MBATH «apTyMEHTaTHB-
HUM), BAKOPHUCTOBYIOUH TaKi CHMBOIT! JUTS IIO3HAYEHHS BiIIIOBIIHUX TEPMIHIB: IHAECKC I — PENIITUBHUMH, 1HIEKC
a — abcomrotHu#, F — dyrmarmis, F, — penstusna dhynnamis, F, - abcomoTHa QyHmamis, N — Heraiisd, N, —Bifg-
HOCHAa Herallis, N, - abcomorHa Heratis. Kpim Toro, me ofHIM TepMiHOM, SIKHH JJIs1 CHMBOJI3aIlil BUKIIKAE
4acTO-TYCTO TPYIHOIII, Y Hac OyAe CKIaJHUN TepMiH F,v Na, Jie VV 03HaJa€ i/ab0 (HeBHKITIOUHA JU3 TOHKITIS).

BinmoBiaHi TepMiHM MOXKHA 300pa3nTH TETIEP TaK:

Fav N,
Fa N.
F N
Fr=N;

BinmoBijHi BiTHOIICHHS MiX HaBEICHUMH CHMBOJIAMU OyJyTh aHAJIOTIYHUMHU, HAIIPHUKIIA]], BiTHOIIICH-
HSIM y PaMKax JCOHTHYHOTO MIECTHUKYTHUKA, 200 YaCTKOBO B paMKax JIOTIYHOTO KBajpara Toio. Tak, BigHO-
menns Mk F,N iF 4n N OyayTts konTpapaumu, Mixk F i N — KOHTpaJMKTOPHUMH TOIIO. BigHOIEHHS Mix
3alpOIIOHOBAHUMH HAMH TEPMiHAMHU aHAJIOT1UHI BiTHOMICHHSIM MK aJEeTHYHUMH MOJAIBHOCTSAMHU y CHCTEMI
S5 Knapenca Jlpoica (3 BignmoBigHuM po3mupersm) [17, ¢. 137-157], ToO6To Mik TaKUMH MOIATBHOCTSAMH,
SIK HeO0OX1/THICTh, MOJKJIUBICTD 1 BUITAIKOBICTh (KOHTHHTCHTHICTB ).

VY cy4acHili Teopii HOpM IPUUHSATO BUAUISATH Y CTPYKTYPi MPAaBOBOT HOPMU YMOBH 3aCTOCYBaHHSI, 3MICT,
xapakrep i cy0’ekta HOpMU. [[Jst HaIKMX 1iIel CTPYKTYPYBaHHS OCHOBHUX HOPM MOKHA a0CTparyBaTHCS BiJl
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B3SITTS IO YBaru y CTPYKTYpi OCHOBHOI HOPMH Cy0’€KTa 1 3aIMIINTH TIIBKH TPU €JIEMEHTH, a TAKOXK 3BEPHYTH
yBary Ha rinoteTu4ny (Gopmy IpaBoBOi HOPMH, Ky MU [TO3HAYUMO CUMBOJIOM — («SIKLIO ..., TO ...», IMIITiKa-
uis). OTKe, eneMeHTapHa CTPyKTypa OCHOBHOI IIpaBoBoi HopMH Oyze Takoro: A — Ch B, ne A o3Hauae ymoBU
3aCTOCYBaHHs HOpMH, B — 3MicT HOpMH, TOOTO paBOBUI HACHiAOK sIK Takui, Ch — xapakrep npaBoBoi HOpMH,
TOOTO XapakTep BiAMOBITHOTO Cy0’ €EKTHBHOTO TIpaBa.

Kpim ToT0, 00 03HaUa€e MPaBOOOTPYHTYBAIbHI YMOBH, [3 — aOCOIIOTHI MpaBo3arepeyHi YMOBH, Y — Bill-
HOCHI TIpaBO3aliepeyHi YMOBU. A YHTAEThCS «i» (KOH FOHKIISI), — — «HE» (3amepedeHHs] KIACHYHOI JIOTiKA
BHICITOBJTFOBAHb ).

Tenep MOXHa CTPYKTypyBaTH OCHOBHI IIPaBOB1 HOPMH TaK:

[IpaBooOIrpyHTYBaIbHA HOPMA MOXKE MAaTH TPU CTPYKTYPH:

(1)a—FB

Qanr-Bar-y—F,B

B)ar—-Bary—FB

AOCOITIOTHI paBo3arepeyHi HOpMu OyAyTh MaTH TaKy CTPYKTYpy:

4)anp—NB,

PENISTHBHI TaKy:

S)ar—BAry—NB.

MoskHa 3arponoHyBaTH TaKy HOBY 1HTEpPIIPETALIIO 3a3HaYEHUX (POPMYIL:

[IpaBooOTrpyHTYBaIBHI HOPMHU:

(1) ko BUKOHaHI IPaBOOOTPYHTYBAIIbHI YMOBH, TO Cy0’€KTHBHE MIPAaBO OOTPYHTOBAHE.

(2) SIxkmo BUKOHAHI PAaBOOOTPYHTYBAIBHI YMOBH, a aOCOJIOTHI 1 BiTHOCHI TIpaBo3ariepedHi YMOBH HE
BHKOHAHI, TO Cy0’ €KTHBHE MPaBo 0OTpyHTOBaHE aOCOIIOTHO.

(3) Sxmo BWKOHaHI MPaBOOOIPYHTYBaIbHI YMOBH, aOCOINOTHI MpaBo3arnepeyHi yMOBH HE BHUKOHAH,
MPOTE BUKOHAHI BiIHOCHI IpaBo3arepeyHi YMOBH, TO Cy0 €KTHBHE MPaBo OOTPYHTOBAHE BiTHOCHO.

AOCOITIOTHI TIpaBo3anepeyHi HOpMHU:

(4) SIxmo BUKOHAHI TPaBOOOTPYHTYBAIBbHI YMOBH, ITPOTE BUKOHAHI 1 a0COTIOTHI MMpaBo3arepeyHi yMOBH,
TO Cy0’€KTHBHE MPABO 3arepeueHe adCONIFOTHO.

BinHoCHI mpaBo3anepeyHi HOpMHU:

(5) Sxmo BWKOHaHI MPaBOOOIPYHTYBaIbHI YMOBH, aOCONOTHI MpaBo3arnepedHi yMOBH HE BHKOHAH,
MIPOTE BUKOHAHI BITHOCHI TIpaBo3arniepedHi yMOBH, TO Cy0 €KTHBHE ITPaBO 3arepedeHe BiIHOCHO. Bigznaunumo,
o (3) 1 (5) — e pi3Hi iHTepnpeTarii oaHiel i Tiel % HopMu. Lle o3Hauae, 1110 BiTHOCHE 3arepedeH s € BOJHOYAC
BiIHOCHUM OOTPYHTYBaHHSIM HOPMHU.

SIK1o nepedTH BiJ Teopii OCHOBHUX HOPM 10, HAIIPUKJIAJ, TEOpil IOPUANIHOT apryMeHTallii, TO BUKJIa-
JieHe Bulle Oyae MaTu 3HAYCHHS B paMKax TaK 3BaHOI PENLINHOI TEXHIKM a00 B paMKax €KCIIEPTHOTO Yu
CYZIOBOTO CTHIIIB OIPAIIOBAHHS MPABOBOI CIIpaBH. B pesiimiifHii TeXHili i B eKCIepTHOMY CTHIII BEJIMKE 3HA-
YeHHSI Ma€ TIOHATTS KOHKITIO3UBHOCTI [20, c. 353, 355], TOOTO 0OTpyHTOBAHOCTI SIK TaKOT BUMOT KPEeIUTOpa.
B namri#t ctpykrypuzarii cxema (1) moTpiOHa sikpa3 Jiisi MOSCHEHHS I[bOTO MOHATTS: B MPOIIECi apryMeHTallii
CIOYaTKy MOXKHA 1 JIOPEYHO OOTPpYHTYBATH TiIbKM BHHUKHEHHS IpaBa Oe3 aHamizy Oymb-sSKHX 3alepeveHb.
Amnauni3 3anepedeHp Oyne BinOyBaTvcs Ha HACTYITHOMY €Talli apryMeHTallii, TPUIoMy y CYIOBOMY IpOIeci
JIOITYCTHMI PETUTiKA, TYTUTIKH TOIIO.

Cxema (2) motpibHa 17151 TOTO, IO TPOAEMOHCTPYBATH iJeabHE 3aBEPIICHHSI CyA0BOTO CIIOPY 3 MOIISILY
KpeauTopa (To3uBava), a cxema (3) HaBpsI YU MOXKe HOTO 3a10BONFHUTH. Lle osSCHIOEThCS THM, 1110 cxema (3)
HACTIPaB]li € He OOTPYHTYBAHHSM, a BiTHOCHUM 3arepedeHHsIM (cxema (5)).

B excriepTHOMY CTHITI TTOCITIIOBHUH aHaJi3 MPaBOOOIPYHTYBAIHHHUX, a0COMOTHHX 1 BiIHOCHUX ITPaBO-
3arepeyHrX HOPM € IUIaHOM IOOYIOBH €KCIIEPTHOTO BUCHOBKY. B TakoMmy pasi 3anpornoHOBaHMI aHAJI3 MOXKE
MaTu IUAAKTUYHE 3HAYEHHS B MIPOIIeCi HABYaHHS CTY/AEHTIB-IOPHCTIB.

TakuM 4nHOM, BiIOME IMITIIMTHO I1I€ PUMCBHKHM FOPHCTaM ITOHSTTSI OCHOBHUX HOPM OYJ10 €KCILTIKOBaHE
B npyrii monoBuHi XIX cromitra b. BinamraiioM Ta 3HAMNIIIO CBOE 3aKpIiTUIEHHS B HiMelbKkoMy LluBinpHOMY
Kojiekci. BincyTHicTs B ykpaincekomy LK um iHIIIOMY HOpMaTHBHOMY aKTi JIETAIBHOTO 3aKPIMJICHHS MTOHSTTS
OCHOBHHX HOPM HE € TIEPELIKOI00 [UIsl BUKOPUCTAHHS LIOTO MOHSTTS B YKPaiHCHKil MPaBOBill KyJabTypi.

st CTpYKTYpyBaHHS OCHOBHMX HOPM ONTHMAJIBHIIIONO € 3alIPOIIOHOBAaHAa HAMH BHILE CTPYKTYpa, SKa
Oyay€eThCsl Ha OCHOBI MOHATH (DyHJAIT 1 Herarlii, a TAKOXX PENIATUBHOCTI (BiTHOCHOCTI) i aOCONIOTHOCTI. Ii
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MIepeBarolo € BiJIHOCHA MTPOCTOTA MOPIBHSIHO 3 IHIIUMHU CTPYKTYpaMHu. 3alpoNOHOBaHE HAMU CTPYKTYPYBaHHS
OCHOBHHUX HOPM MO)Ke OyTH BUKOPHCTAaHE B PaMKax PEIEIIlii i pO3BUTKY PEJAIIHOT TEXHIKH 1 EeKCTIEPTHOTO
CTHUITIO OIPAIIOBAHHS TIPABOBOT CIIPaBH.

[Momanpmmii aHasi3 OCHOBHUX HOPM MOXKIIMBHI IEpeyCiM 3aBIsSKN 3BEPHEHHIO 10 BUKOPUCTAHHS TIPH
IbOMY CyOcTaHIiaapHOI cxeMu aprymenTarlii C. Tynmina. MoxHa criofiBaTHcs, 0 B TAaKOMY pa3i BIacTbCs,
HaNpUKIIad, aJeKBaTHINIE MepeaaTH OCoONMBOCTI po3yMmiHHSA €. EpiixoM MOHATTS OCHOBHHX HOPM, SIKE
MIOBUHHO I'PYHTYBATHCS, SKIIO BpaxyBaTH nagoc Horo KpUTHKH IOPUANTHOI JIOTIKH, HE HA IelyKTUBHIN OCHOBI.
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AHomauis. CTaTTs po3rnagae akTyarnbHi MUTAHHA BNPOBA[XEHHST LUTYYHOrO iHTENEKTY Yy CYAOYMHCTBO
3 nornsay Moro nepesar Ta eTUYHUX BUKIUKIB. 3a3Ha4yaeTbCs, WO BUKOPUCTAHHS LUTYYHOIO IHTENEKTY MOXe
NoKpaLLMTN OOCTYMHICTb Ta ePEKTUBHICTL NpaBocyaas, 3abe3nevytoun aHania Benukux obcarie iHpopmauii
Ta NigBULLYHOYM 00 €KTUBHICTb CYyAOBMX pilleHb. ABTOP BM3HA4Yae HeObXigHICTb po3p0o0KM eTUYHUX CTaHaap-
TiB T@ KOHTPOSIO 3a BUKOPWUCTAHHSAM LUTYYHOrO iHTEMNEKTY Yy CYAOYMHCTBI Ans 3abe3neyeHHs npas MoguHU
Ta ePEeKTUBHOCTI NpaBocyaasi. BUCBITNEHO MOXNMBOCTI BUKOPUCTAHHS LUTYYHOTO iHTENEKTY Y CYOOYMHCTBI
Ta Moro noTeHUian ANns onTuMi3auii cyaoBux npoueciB. ApryMeHToBaHa HeobOXiaHiCTb po3pobkn Ta BNpo-
Ba[XXEHHs1 CTaHAapTiB BUKOPUCTAHHSA LUTYYHOrO iHTEMNEKTY Y CYAOYMHCTBI, @ TaKoX MOCTINHOIO MOHITOPUHTY
Ta Kopekuii anroputmiB aAns 3abesnedyeHHs CnpaBeAIMBOCTI Ta 3axUCTy npae nioguHu. CtatTa nigkpecntoe
3HAYEHHS ETUYHUX NPUHLUUMIB Y BUKOPUCTaHHI LUTYYHOrO iHTENEKTY Ta 3aKNMKae 40 PEeTeNbHOr0 po3pobrneHHs
Ta BMNPOBAKEHHSA CTaHAapTiB, ski 3abesnevaTb CTanicTb LiHHOCTEM cy4yacHocTi. [MpoaHanisoBaHo 3MicT
OCHOBHUX MDKHAPOAHMX Ta HaLiOHaNbHUX [XXeper peryroBaHHS NUTaHb ETUMHUX 3acaf, LUTYYHOrO iHTENEKTY.
MincymoBaHo, WO Yy CBITMi Cy4aCHUX BUKIMKIB Ta MOXITMBOCTEN LUTYYHOIO iHTENEKTY Yy CYOOYMHCTBI CTae oye-
BUOHWUM, LLIO €TUYHI MUTaHHS CTaloTb BAXXNMBMM acnekToOM PO3BUTKY LLiE€T ranysi. BUKOpUCTaHHS LWTYYHOrO iHTe-
NEKTY MOXe MOKpaLnUTK ePEKTMBHICTL Ta CNpaBeasIMBICTb CyAOUMHCTBA, ane noTpedye yBaXXHOTO BUBYEHHS
€TMYHMX acnekKTiB Ta 3axoiB KOHTPOM 3aXMCTy NpaB NoauHU. 3abesneyeHHs cnpaBeanmBoCTi, NPO30POCTi,
NigKOHTPONbHOCTI, 6e3nekn Ta BiANOBIAANBHOCTI € BXXMMBMMM YMOBaMM 1151 BNPOBAMKEHHS LUTYYHOTO iHTe-
nekty. BctaHOBNEHO, WO WTYYHUIA IHTENEKT NOBMHEH AiATY BiONOBIAHO 0O €TUYHMX HOPM Ta LjiHHOCTEN, a He
nvwe TexHiYHWX npasun. YcnilHe BNpOBaMKEHHS LUTYYHOrO iHTENeKTy y CyAOYMHCTBO BMMAarae cnisnpawi
Pi3HMX CTOPIH AN CTBOPEHHSI ETUYHOI Ta NpaBOBOi 6a3su, Wo 3abe3neynTb HaneXHU 3axXncT npae NaNHU
B €MOXY LUTYYHOrO iHTENEKTY.

Krroyosi crioga: CyqOYMHCTBO, LUTYYHUI IHTENEKT, ETUYHI NPUHLMNW, NpaBa NANHN, ePEKTUBHICTb NpaBo-
CYOAs, JOCTYMNHICTb NpaBoCcyaas.
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Abstract. This article delves into the current issues surrounding the integration of artificial intelligence (Al)
into the judiciary, with a focus on its advantages and ethical dilemmas. It contends that Al has the potential to
enhance the accessibility and efficiency of justice by processing vast amounts of information and enhancing
the impartiality of judicial decisions. The author emphasizes the necessity of formulating ethical standards
and implementing oversight mechanisms for Al deployment in the judiciary to safeguard human rights
and ensure judicial efficacy. Additionally, the article underscores Al’'s capacity to streamline judicial processes
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and advocates for the establishment and enforcement of Al usage standards, alongside ongoing monitoring
and algorithm refinement to uphold fairness and protect human rights. It underscores the crucial role of ethical
principles in Al deployment and urges meticulous development and implementation of standards to uphold
contemporary values’ stability. The analysis encompasses fundamental international and national regulatory
sources governing Al's ethical principles. In conclusion, the article asserts that given the contemporary
challenges and possibilities of Al in the judiciary, ethical considerations become pivotal in its advancement. While
Al can enhance judicial efficiency and fairness, conscientious attention to ethical dimensions and measures to
oversee and safeguard human rights are imperative. Ensuring justice, transparency, accountability, security,
and responsibility are vital prerequisites for Al integration. It is established that Al should align with ethical
norms and values, rather than merely adhering to technical regulations. Successful Al integration in the judiciary
necessitates collaboration among diverse stakeholders to formulate an ethical and legal framework that
ensures the adequate protection of human rights in the era of artificial intelligence.

Key words: judiciary, artificial intelligence, ethical principles, human rights, judicial efficiency, accessibility
of justice.

OkiHaBcbka XapTist Io0ampHOTO iH(QOPMAIITHOTO CYCITIIBCTBAa BH3HAE 1H(POPMaIiHHO-KOMYHIKAIiiHI
texnororii (IKT) xirogoBuM dakropom GpopmyBaHHS cydacHOro cycrinbersa [ 1, ct. 1]. Le minkpecnroe akty-
ABHICTh BIPOBA/KEHHS HOBITHIX TEXHOJIOTIH y BCiX cdepax MisUNIbHOCTI, BKIIOYAIOUW JiSUTBHICTH OpraHiB
CynoBoi Binanu. Inghopmamusayis cyoouuncmea € He JUILIE TAaHUHOIO YacoBi, aje i Ma€e MOTY>KHUM MOTEHLIaT
TIOKPALUTH OOCMYNHIicCmb ma epekmugnicms npasocyoos. Ha ¢oHi 1poro BiiOyBaeTbCs 1MepeoCMUCIICHHS
MapagurMy Cy4acHOIo MpaBoOCyIsl, 0COOIMBO Y PaKypcCi BIPOBAIKEHHS 1 BAKOPUCTAHHS Y CYJOYMHCTBI TeX-
HOJIOTIH IITYYHOTO 1HTEJIEKTY.

[1ixg yac ananizy nmepesar BUKOPUCTAHHS IITYYHOTO iHTEJIEKTY Y CYJOYMHCTBI BKa3yeThCs Ha T€, IO LE
cpusie 00poOIli BeMMKUX 00cATIB iH(POpMAIlii, BUSBICHHIO HEJOMIKIB UM CYNEPEYHOCTEH Y CYIOBHUX pIllIeH-
HSIX, TT1IBUIIYFOYH CIIPABEUTUBICTh Ta CTAOUIBHICTH y TipaBocyi [2, ¢. 318]. besymMoBHO, 11e MOKe TO3UTHBHO
BIUIMHYTH Ha IIBUJKICTh PO3IISIAY CyAOBUX CIPaB, OKPAIIEHHS SIKOCTI CYIOBHX PillleHb, 3MEHIICHHS IOMU-
JIOK Ta OB 00’ €KTUBHOMY IIIXOMy 0 TMIPHUHATTS pimeHs. [IpoTe pasom 3i cBOiMU miepeBaramMul iy yHuLl
iHmenexm MOPOAXKY€ ETHUHI BUKJIMKH, I10B’s13aH1 3 MOPAJIbHUMH aCIEeKTaMK BUKOPUCTAHHS TEXHOJIOTIH y npa-
Bocynai. [yist 3abe3neueHHs npas JIOIUHN Y cdepi CyI0UYMHCTBA BAXKIIMBO BUBYATH 1i aCHEKTH Ta PO3POOIATH
€TUYHI CTaHAAPTH Ta AOIYCTUMI MEXI BTpyUaHHs IUTYYHOTO IHTEJIEKTY. Y CBITJIi IHOI'0 BaXKJIMBO PO3BUBATH Ta
BIIPOBAHKYBATH €TUYHI MPHUHIUIIN BUKOPHCTAHHS 1HPOPMAIiHHO-TEIEKOMYHIKAI[ITHIX TEXHOJIOTIH y Cymao-
yuHCTBI. Lle oxormoe po3poOKy anropuTMiB, IO 3a0€3MEUyOTh MTPO30PiCTh, 00’ €KTUBHICTH Ta CIIPABEIH-
BiCTb, @ TAKOX BIIPOBAKECHHS MEXaHI3MiB KOHTPOJIIO 32 0OPOOKOIO JTaHMUX Ta 3aXUCTY [IPUBATHOCTI.

MeToro IIhOTO JOCIIPKEHHS € aHaJli3 IepeBar Ta BUKIUKIB BUKOPUCTAHHS IITYYHOTO 1HTENEKTYy y chepi
CYIOYMHCTBA, @ TAKOX BU3HAYCHHS CTUYHUX NPUHLMUIIB, 110 MOBUHHI OyTH BpaxoBaHi Ul 3a0€3MeUeHHS
e(heKTUBHOCTI ITPaBOCY/IS Ta HAJISKHOTO 3aXUCTY TpaB 0cio.

3 mpuBOAY AOUIIBHOCTI 3alPOBA/KEHHS HOBITHIX TEXHOJIOTIH y CYOYMHCTBO Yy HayKOBiH JliTeparypi
BiJJ3HAYA€THCS, 1[0 BOHM 3/1aTHI BUBECTH NPABOCYAJs HA OUIbII BUCOKHH piBEHb PO3BUTKY LUISXOM CTBO-
PEHHSI YMOBH JUIsl CHCTEMHOTO YNPABIiHHA PYXOM CIPaBH BiJi MOMEHTY il BIAKPUTTS 1O BUHECEHHS CYIO-
BOTO pillleHHs1, 00K Tpadika yrpaBIiHHS CIIPaBOr0, 3a0e3edeHHs e(h)eKTUBHOI B3a€MO/Ii1 3 IPeACTaBHUKAMU
CTOPiH, MOCTITHOTO MOHITOPUHTY POOOTH cucteMu Tomlo [3, c. 164]. [IpakTnka BUKOPUCTAHHS KOMIIOHEHTIB
LITYYHOT'O iHTEJIEKTY B IIPOLECi 3A1HCHEHHS CYIOYMHCTBA OXOIUIIOE IIMPOKUI CIIEKTP MOXJIMBOCTEH: BiJ BUpI-
LICHHS 3aB/aHb 110JI0 AaBTOMAaTHYHOTO PO3MOAULY CIIPaB MIX CYyAJAsSMH, PU3HAUYEHHs CyAOBHUX 3acifiaHb 10
aHaJTi3y Ta CUCTeMaTH3allil BETMKUX 00cATIB iHpopMallii, JOKyMEHTIB, CyJOBHX TIpEIe/ICHTIB, HaJaHHS aHaTi-
TUYHOI MIATPUMKH CyAJISIM Ta MPaBHUKAM 1 HaBiTh IPOrHO3YBaHHS PE3yJbTaTiB cynoBuX cupas. KpiM mporo,
3aCTOCYBaHHs IUTYYHOTO IHTENEKTY MOXKE 3POOMTH CYIOYMHCTBO OUIBII JOCTYIHHM JUI TPOMAACHKOCTI,
3a0e3Ieuyoun IIBUAKHUH JOCTYII 10 iHopMarlii Ta mociyr. B pe3ynbrari boro CyJ10Bi IPOIIECH MOXKYTh CTaTh
O1IbII €PEeKTUBHUMH Ta LIBUIKUMH, 110 CIPUATHUME IOKPALICHHIO CHCTEMU IPABOCYAIS 3arajioM.

OueBUAHO, 10 WITYYHUH 1HTEIEKT MOXKE ONTHUMI3yBaTH MPOLEC 31IHCHEHHS CYIOYMHCTBA, ajle pa3oM
3 IIMM HasIBHI MMOTEHIIHHI PU3UKH, SKi BapTO BpaxoByBaTH. OJJHIM 3 OCHOBHUX HEJIOTIKIB € MOXIINBICTh BHHUK-
HEHHs mpo0JIeM 3 TIPO30PICTIO Ta BiAMOBIAANBHICTIO. PimeHHs, MPHITHATI HA OCHOBI aNTOPUTMIB IITYYHOTO
IHTEJIEKTY, MOXKYTb OyTH CKJIaJIHUMH JUIsl OSICHEHHS Ta OCKapKEHH:I, 10 MOPOXKYE MUTAHHS LI0/0 IX crpa-
BEUIMBOCTI Ta 3aKOoHHOCTI. KpiM Toro, mocrae nmpodiema BiIIOBiIaIbHOCTI 32 TOMUJIKH YU HEJIOJIKA B ajro-
pUTMax, SIKi MOXKYTb IPU3BECTH JI0 HECTIPABEUIMBUX PillieHb. TakoX HE BUKIIOYEHA 3arpo3a MPHUBATHOCTI Ta
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koH(pineHiitHOCTI. OOpOOKa BEeMUKHX 00CcATIB 0c0OMCTOI iH(pOopMarIii Uit moTped MTYYHOTO IHTETIEKTY MOXKe
MIPU3BECTH JI0 MTOPYTIEHb KOH(IACHIIIHHOCTI JaHUX Ta MOXKJIMBOTO 3JI0BKMBAHHS ITI€I0 1HPOPMAITIETO.

KoncynpratuBHa pajga €BponeHCcbKUX CyAJiB Mij 4ac BUBYEHHS PU3MKIB, OB SI3aHUX 3 BUKOPHUCTaH-
HSIM TEXHOJIOTIH y NisIIbHOCTI OpTaHiB CYy[0BOI BJaJd, 3BEpPTA€ yBary Ha Te, IO PO3POOJICHHS CTaHIApTiB,
ITi/TKa30K, 3aCHOBAHMX Ha MITyYHOMY iHTENIEKTi, MOYKE 3MEHIIIUTH aBTOHOMIIO CY/IB B YXBaJIeHHI pillieHb a00
MOXYTb POOHTH I1e Y CIIOCOOH, IO CylepedaTh BEpXOBEHCTBY mpasa [4, 1. 51]. bijsir Toro, TeXHOIOTIi CTBO-
PIOIOTH HU3KY BHUKJIMKIB JJIs 31aTHOCTI CY0BOI BiIau 3a0€311EUUTH MPAaBO CTOPIiH Ha CIIPAaBEATIMBHI CYJOBUI
pO3IIIA, TapaHToBaHe cTarTeo 6 KoHBeHIIil mpo 3aXUCT MpaB JIOIUMHH i OCHOBOTIOJIMKHUAX CBOOOA [4, 1. 62].
Buiesasnauene migkpeciaroe BaXIMBICTh PETEIBLHOIO PO3POOICHHS Ta BIPOBAKECHHS CTAHAAPTIB BUKOPU-
CTaHHsI MITYYHOTO 1HTENEKTY y CYIOYMHCTBi, a TaKOK HEOOXiTHICTh MOCTIHHOTO MOHITOPHHTY Ta KOPEKIii
QITOPUTMIB [UIsl 320€311eUeHHS CIIPaBEUIMBOCTI Ta 3aXUCTy NPaB JIFOIAUHH.

Huni nocrae HaranphHa morpeba MozaepHizalii mpaBoBoi cucTeMH Ta (OPMYBAHHS HOBHUX ETHUHHMX
HOPM, CIIPSIMOBaHHMX Ha aJIalTaIlifo 0 HOBHX pealiid TIo0aJbHOTO CBiTYy. AJDKe, SIK Bi3HAYA€ThCs, TI00aTi-
3aIiifHi POIECH MOPYIIYIOTh TPAAUIIIHHI IIIHHOCTI, MOPaJIbHI HOPMH Ta €THYHI 1/1eaiu, 1o Oy XapaKTepHi
IUTSL CYCITIIBCTB Ta KYJIBTYP Ha TOMEPEIHIX eTarax po3BUTKY. Po3ymiHHS sBHIa TpaHcdopmarii iHHOCTEH
JIIOIUHM i 4ac iCTOPUYHOTO PO3BUTKY CYCIIIBCTBA, ITif] 4ac MEepexony Bif OIHOTO THUITy CyCIHiJIbCTBAa A0
IHIIIOTO TIOJISITa€ B TOMY, IIO IIHHOCTI, sIKi OyJM JOMIHYIOYMMH Ha TIEBHOMY €Talli CyCITUTEHOTO PO3BUTKY,
HaJalli BUSBISIOTHCS Hee()EKTUBHUMH Y 3B’ 513Ky 3 HOBUMH BUMOTaMHU CycriibeTBa [5, ¢. 16]. Takox 3Bepra-
€ThCS yBara Ha Te, 110 0araTto B YoMy IIHHOCTI iH(OpPMAIITHOTO CyCIIILCTBA — 1€ MIHHOCTI JibepalbHOTO,
TPOMaJITHCHKOTO CYCIIIBCTBA, SIKi 32 CBOEIO IKHAUTIIMOIIO CYTHICTIO YBIMIIUTH B KOH(IIKT 3 TpaauIlitHIMA
iHHOCTAMU [6, ¢. 118]. Binbmn Toro, 3a3HavaeThes, MO TUTFOpATiCTHYHA i/1e0Moris iH(GOpMAIiTHOTO CYyCIIib-
CTBa NMPHU3BOANTH A0 BTPATH YiTKOI iepapxii MOpaIbHUX LIHHOCTEHN, 3pOCTaHHS BiIUy)KEHHS Ta BTPaTH KOMYHi-
Kalli€l0 CBOET aBTEHTUYHOCTI [7, . 224]. HayKoBIli HaBiTh BKa3ylOTh Ha HAIBHICTh Cy4acHOI KPU3U MOpaTi, SIKY
OB’ SI3YIOTh 3 «TiNepTPO(HOBAHNM TEXHIYHIUM PO3BUTKOM JIFOACTBA Ta O€3KOHTPOIBHUM 1 XaOTHUYHUM 3POCTaH-
HsM iH]opMaIlii y cydacHOMY CycminbCTBI» [8, ¢. 21]. Sk BUMIMBae 3 UX MipKyBaHb, Cy4acHE CyCITiIbCTBO
moTpedye CTBOPEHHS Ta BIIPOBAPKEHHS €THYHHUX CTAHAAPTIB IMOBENIHKH B KiOEPIIPOCTOPI, K 37aTHI 3abe31e-
YUTHU CTATICTh LIHHOCTEH ChOTOIEHHS.

[lix gac mocmimpkeHHS TUTaHh MOPAFHUX JuieM iH(opMariiitHoro cycminberBa O. J[aHWIbsiH 3BepTae
yBary Ha Te, o 3yOOKiHHS JTyXOBHOTO OyTTS Ha TJIi TITaHTCHKOTO 3pOCTaHHsI iH(OpMaIlii CBiTYNATH PO TE, M0
iH(opMarliiiHe CyCIiIbCTBO He € 0e3MpoOIeMHOI0 i TIO3UTHBHOIO PEANTBHICTIO, MIPO SIKY TOBOPSITH HOTO aro-
JIOTETH, a PO3KPUBAE HOBUH PiBEHb MOPaJIbHOI OE3BUXO 1 CyNepeyHOCTEH, SIKMX HE 3HAIN MOIEPEeIH] eroXH
[8, c. 21-22]. [lilicHO, 3pocTaHHs 00cATIB iH(OpMAIlil i TepeTBOpEeHHs Ha IU(PPOBE CYCHIBCTBO BimoOpaxka-
FOTh HE JIUIIIE TO3UTHBHI Ta MTPOTPECUBHI aCMIEKTH, alle i ITOPOKYIOTh HOBI MOpaJibHI BUKITUKH 1 CyTIEPEUHOCTI.
Bumesasnadyene Takox MiAKPECITIOe BaXKIINBICTh 30a71aHCOBAHOCTI Ta YCBIIOMJIIGHOCTI y CIIOKHBaHHI iH(Op-
Maii y cygyacHOMy CBiTi. Po3po0Oka eTHYHOr0 IITYYHOTrO 1HTEIEKTY 03HaYa€ CTBOPEHHSI IPaBUJL, SIKi TO3BOJISITh
BHUKOPHCTOBYBAaTH TEXHOJIOTiIO €()eKTHBHO 1 O€311eUHO, BIINOBIHO JO BCTAHOBICHUX €THYHHUX Ta MPABOBHX
CTaHNapTIB.

3 MpHUBOAY AOCIIIKYBaHOTO NMUTAHHS TaKOX 3a3HAUEHO, L0 €TUYHUN BUMIp HITYYHOI'O IHTEJEKTY HE
€ TIPEZIMETOM PO3KOII a00 YUMOCH TaKUM, YUM MOYKHA HeXTyBaru. JIuie 3a yMOBH BiJICYyTHOCTI CyMHIBIB Ta
JIOBIpH HallIE CYCIiJICTBO MOXKE ITOBHICTIO CKOPUCTATUCS NepeBaraMy LUKX TEXHONOTIH. Emuunuti wimyunu
inmenexm — 1€ MPOEKT, 110 MAE 3HAUYEHHS IS BCIX 1 MOXKE CTaTH KOHKYPEHTHOIO IepeBaroro [uiss €Bpomnu:
y PO3po01Ii IITYYHOTO IHTEJIEKTY, CIIPSIMOBAHOTO Ha OJ1aro JIOAMHHU Ta IKOMY MoXHa 10BipsaTH [9]. Came TomMy
B KOHTEKCT1 PO3BUTKY LITYYHOT'O iIHTEJIEKTY AY>KE€ BaXKJIMBO JOTPUMYBATHUCS €THUHUX MpUHIMMIB. Hexooninka
LBOTO CKJIAIHUKA MOKE TIPU3BECTHU 10 HETaTUBHUX HACHIAKIB. T1UIBKM KOJU CYyCHUIBCTBO MaTHME ITOBHY BIICB-
HEHICTh Y HaJIIHHOCTI TEXHOJIOTIH 1 TOBIpY IO HUX, MOYKHA PO3PaXOBYBaTH Ha MOBHUH PO3KBIT MOXKIUBOCTEH,
SIKi BOHU BiJIKPHBAIOTb.

Po3BUTOK Ta BIIPOBaKEHHS! TEXHOJIOTIM LITyYHOTO 1HTEJIEKTY y CYIOBI CHUCTEMHU CBITY HPHU3BEJIU 10
HEOOXiTHOCTI CTBOPEHHS €IMHOI HOPMAaTHBHOI 0a3W s iXHHOTO BHKOPUCTAHHA. SIK HACIHIZOK, y TPYIHI
2018 poxy €Bpormeiichka KOMICisi 3 TUTaHbh e€(EeKTUBHOCTI MPABOCYAs yxBanmuia ETHYHY XapTiio BHKOPH-
CTaHHSI TYYHOTO IHTEJIEKTY Y CYIOBHX CHCTEMaX Ta IXHROMY cepeoBuIi (faii — Xaptis). Lle € mepurim 1oxy-
MEHTOM y €BpOTIi, SKAi HAa MIXXKHAPOJHOMY PiBHI 3aKPIlUB emuyHi npuryuny 3aCTOCyBaHHS IMTYYHOTO iHTE-
JIEKTY y CyJOBUX cHcTeMax. Po3poOHMKHM mepekoHaHi, 10 BIPOBAXKCHHS TaKUX NMPUHLUIIB rapaHTyBaTHMeE
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JIOTpUMaHHS (PyHIAMEHTAIFHUX ITPaB 0COOH, AKICTh Ta iH(popMaIliiiHy Oe3reKy ITiJ1 4ac 3ampoBaKeHHS IITy4-
HOTO 1HTENEeKTy y cynodnHCTBi. Tak, XapTis BCTAHOBIIOE I SATh (DyHJAMEHTAIFHUX MPUHITUIIB, IKI MOXKYTh
CIIy>)KATH OPIEHTHPOM JIJISl TIOJTITHKIB, 3aKOHOABIIIB Ta (axiBIiB y cdepi MpaBOCyIs: MPHHIINT JOTPUMaHHS
(yHIaMeHTaTbHUX TpaB; MPUHIAI HETUCKPUMIHAIT;, TPUHIUI SKOCTI Ta OE3MeKH; MPHUHIIUI TPO30POCTI,
HEyHepeKEHOCT] Ta CIpaBeUIMBOCTI; IPUHIMI «Ii1 KOHTpoJeM KopucTtyBada» [10].

Hpunyun dompumanns yHoameHmanbHuUX npas y KOHTEKCTI po3p0oOKH Ta BITPOBaKeHHS iH(opMaItiii-
HO-TEJIEKOMYHIKaI[ifHIX TEXHOJIOTIH y CYJIOBy cHCTEMY Tiepeidadae, 1o BCi aCIIEKTH X MPOIIECiB, BKITOYA-
09 00pOOKY CYy[IOBHIX PIIIEHb 1 JaHWX, MOBHHHI OyTH CHPSIMOBaHI Ha 3aXUCT MPaB Ta CBOOOI JIFOMNHHU, 110
rapaHTyIOThCS 3aKOHOJABCTBOM. Bask/IMBUM aclieKTOM € BIIPOBAKEHHSI aHTPOIIOLIEHTPUYHOTO ITiIXOAY, IKUH
nepeadadae, 0 yHIpaBIiHHS Ta KOHTPOJIb 3a PIILICHHAMH, IPUHHATUMH Ta BUKOHAHUMU 3a JJOTIOMOTOI0 IITYY-
HOTO 1HTEJIEKTY, IepeOyBae MiJ] KOHTpoJeM JoAuHu. Lle o3Havae, 0 TEXHOJOril MarOTh CIYXHUTH JIUILIE K
IHCTPYMEHT JIJTsl TIOKPAIIEHHS IPOIIECiB Y CYNOBil crcTeMi, a He 3aMiHIOBaTH JIOICHKUN (DaKTOp Y IPUAHATTI
pitmens. Jlns 3a0e3nedeHHs] eTHYHOTO BUKOPUCTAHHS MITYYHOTO 1HTEJEKTY y CyAOBI CHCTEMi pO3POOHUKH
MporpaM TIOBHHHI BiJIaBaTH MEPEBary IiIX0My «ETHIYHUI 3 MOMEHTY po3po0km» (ethical-by-design) — Brpo-
Ba/KCHHSI €TUYHUX NPUHLUIIB Ha KOXKHOMY €Tami po3poOKH aJlrOPUTMIB, 110 BUKIIIOUAE MOXKIMBICTh IIOPY-
IIeHHS TIpaB JIIOIWHY, BKIIOYAIOUW TPABO Ha 3aXHCT NepcoHanbHuX nanux [11]. Takwuit minxin 3abe3neuye,
IO MITYYHUH iHTENEeKT OyJe BUKOPUCTOBYBATHUCS BIAMOBITHO O €TMYHMX HOPM Ta LIHHOCTEH, a HE JIUILIE
TEXHIYHUX MPaBHII.

3rigHo 31 3MICTOM NPUHYUNY HEOUCKPUMIHAYIi TIOCIYTH, 110 HAJAI0Th CUCTEMH IUTYYHOTO iHTEJIEKTY,
MTOBUHHI OyTH JOCTYITHUMHU JIJISl BCiX, HE3aJE)KHO Bif BiKY, CTaTi, pacH 4M iHIUX Xapakrepuctuk. [Ipsma abo
HenpsiMa JUCKPUMIHALIS Yepe3 BUKOPHCTAHHS LITYYHOTO 1HTEJIEKTY MOXKE CHPHUSTH BUKOPHUCTAHHIO yIiepe-
JOKeHb Ta MapriHamizamii meBHuX rpyn [12, c¢. 16]. Anroputmu He MOBUHHI OyTH yIEpeKECHUMHU y IIHOMY
IJIaHi, 30KpeMa, CIIiJl 3BepTaTh OCOONUBY yBary Ha MpaBOMipHE BUKOPHUCTAHHSA KOH(IIEHIIHUX Ta TMepco-
HaJIbHUX JaHUX.

THpunyun sxocmi ma be3nexu CTOCYETHCSI 00POOKH CYTOBUX PIllIEHb i TAHUX Y OE3[IETHOMY TEXHOIIOT Y-
HOMY cepenoBuli. Hacammepen 11e moB’s13aHO 3 TUM, 1110 J1aHi, sIKi BUKOPUCTOBYIOTbCS aJITOPUTMaMH, TIOBUHHI1
HAJXOAWTH TUTBKH 13 cepTrdikoBaHuX Kepen. OcoOIMBO HATOIONIYETHCS HA TOMY, 1110 BeCh MpoItiec (Big po3-
PpOOKHM 10 BUKOPUCTAHHS IITYYHOTO IHTENIEKTY ) TOBWHEH OyTH pocTexxyBaHuM [ 10, c. 10], o6 He monmycTuTH
oHOT Moaudikarii, ska 3MiHHIa 6 3MicT a00 3Ha4YEeHHS 00pOOIIOBAaHOTO pimeHHS. Takok BaXKJIHBO, 100
LITyYHUH 1HTEIEeKT OyB HaJiHHUM 1 TOYHMM, a OT0 alNrOpUTMH Malld JOCTATHIO 3aXUIIEHICTh JJIs IO0IaHHS
MIOMMIJIOK 1 TPOOIIEM, SKi MOXKYTh BUHUKATH MPOTATOM KHUTTEBOTO LIUKITY CUCTEMHU.

[Iponec po3poOku 1 BOPOBAHKEHHS €TUYHUX NPUHLINIIB BUKOPUCTAHHS IITYYHOTO 1HTEJIEKTY Y CYIO-
YMHCTBI OBUHEH OyIyBaTHCsl HA OCHOBI TOTO, IO 32 Oyb-KUX OOCTAaBUH IUTYYHHUI IHTENEKT € JINIIE AOMO-
MDKHHM CEPBICOM 1 HE TIOBUHEH yXBaJIOBaTH PIllICHHS 32 KOMIIETEHTHY JIONUHY (cymato). Came ToMy 3MicT
npuHyuny «nio Konmpoiem Kopucmyeaya» (under user control) opieHTOBaHHI Ha Te, IO JIFOIW TTOBUHHI MaTh
MOXJIUBICTb BTPYYaTUCS 1 KOHTPOJIIOBATH KOXKHE PILICHHS, K€ MPUIMAETHCS MPOrPaMHUM 3a0€3MEUCHHSIM.
Taki TexHOIOTii MOBUHHI NPaLIOBAaTH HA CIUJIBHOTY JIFOZEH, a He MOpyLIyBaTy Ipasa JIIoaeH, 00MeKyBaTH YH
3arpoKyBaTH JIOACHKiH aBToHOMII [10, ¢. 12]. 3 mpuBOIY IBOTO TaKOX BiA3HAYEHO, IO 3MICT MPUHITHITY TijI-
KOHTPOJIHOCTI IITYYHOTO 1HTEJIEKTY KOPUCTYBa4deBl CIIPSIMOBaHUHN Ha Te, 11100 3pOOUTH CyJOBUX OIEpaTopiB
«iH(QOPMOBaHNMH aKTOPaMH 1 B KOHTPOII CBOIX BUOOpPiBY». Llei mpuHInn HaOyBae 0COOIMBOTO 3HAUYCHHS JIJIS
CYIUIIB Ta iXHBOI HE3aJIE)KHOCTI, HeyIepemKeHOCTI Ta 6e3cToponHocTi [13, ¢. 411]. 3 ormntsny Ha 11e Ba)KIIMBO
3a0€3MEeUNTH, 1100 CUCTEMH MITYYHOI'O iHTEJIEKTY He MOTJIM ABTOMAaTHYHO CaMOCTIIHO IpUMAaTH pilleHHs 0e3
cBimoMoi ydacTi abo 3rou JIFOIUHH.

Ipunyun nposopocmi, Heynepeddicenocmi ma cnpasedausocmi Tnepepdadae, Mo METoOu 0OpOOKH
JTAaHWX TIOBUHHI OyTH TOCTYITHUMH, 3pO3YMIIMMU Ta CaHKI[IOHyBary 30BHimHI aynuty [10, c. 11]. Lle o3Hagae,
10 alTOPUTM POOOTH IITYYHOTO IHTEJIEKTY TIOBUHEH OyTH MPO30PHM 1 3p03yMiINM, 100 3a0€3MEUNTH MOXK-
JUBICTH 30BHINIHBOTO KOHTPOITIO Ta TiepeBipku. Kpim Toro, MeToan oOpoOKH JaHWX TIOBHHHI OyTH Heyrepe-
JOKEHUMH 1 CTIpaBeNTUBUMHE, II00 YHUKHYTH OyIb-aK0i1 (hOpMHU TUCKPUMIHAIT Y HECTIPABEIJINBOTO BILTUBY
Ha pe3yabTaTH 0OPOOKH.

3aranom, BIPOBaIXKCHHS BUILE3a3HAYCHUX 3aCaj y CYIOBHX CHCTEMaXx € BaXKJIMBUM KPOKOM Y 3abe3re-
YEeHH1 ETUYHOTO Ta BiANIOB11aIbHOTO BUKOPUCTAHHS IITYYHOTO iHTEIEKTY y cdepi cynounHcTsa. Lle cnpusitume
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iABUIICHHIO JIOBIpU IPOMAJCHKOCTI A0 CUCTEM IUTYYHOTO IHTEJEKTY y CYIOBHX Ipolecax Ta 3a0e3MeunTh
BiJINOBIAHICTH BUKOPHCTAHHS IITYYHOT'O iHTEJIEKTY €THUYHUM IIPUHIMIIAM Ta IpaBaM JIIOANHHU.

[ligumiena yBara CBITOBOI CIIJIBHOTH JIO TUTaHb €TUYHOCTI i KOHTPOJIO HAJ INITYYHUM IHTEIEKTOM
CIpsIMOBaHa Ha HEOOXiHICTh PO3POOKH Ta BIPOBAKEHHS YiTKUX 0A30BHX MPABUJI BUKOPUCTAHHS Ta MOBO-
JOKEHHS 3 TAKUMHU TeXHOJOTisIMU. [lepmM MiXypsiIoBUM CTaHIAPTOM Y TMiH cdepi € Pexomenmaris 3i mryd-
HOTO 1HTETIEKTY, sika Oyna npuitasTa Pagoro Opranizariii ekoHOMiYHOTO criBpoOiTHHIITBA Ta po3BUTKY (OECP)
22 tpaBus 2019 poxy. Bona cripssMmoBaHa Ha MATPUMKY iHHOBAIK Ta JOBIPH JI0 TEXHOJIOTIH MTYYHOTO iHTE-
JIEKTY IUIIXOM TPOCYBaHHS BiIIOBIMANBHOTO YIPABIiHHS HAIIHHUM IITYYHUM 1HTEIEKTOM, 3a0e3Meuyodn
IIPY [IbOMY IIOBAry /0 IPaB JIIOAWHY Ta JEMOKPATHYHHUX LIHHOCTEH. PexoMeHnarisi BCTaHOBIIIOE, 10 OCHO-
BOIO TaKkoTO YIPaBJiHHS IMOBUHHI CTAHOBUTH, KPIiM HAsBHUX, ITSITh JTOJATKOBHUX (JIOTIOMIKHUX) TMTPUHIUTIIB!
1) iHKITFO3WBHE 3pOCTaHHS, CTAJIMA PO3BUTOK 1 10OPOOYT; 2) THOMWHONIEHTPUYHI IHHOCTI Ta CIIPaBEIITUBICTh;
3) TpaHCTIapEeHTHICTH 1 3pO3yMITIICTh; 4) CTAOINMBHICTh, HAMIWHICTE 1 Oe3mneka; 5) BiamoBiganeHIcTh [14]. Y3a-
rajJbHEHO, 110 3MICT LUX NPUHIMIIIB CIPSIMOBaHUN HA Te, IO IITyYHUH 1HTEIEKT MOBUHEH OyTH KOPUCHUI
JIIOISIM, TIOBAXKaTH paBa JIIOMHHU, BEPXOBEHCTBO IpaBa Ta IeMOKpaTHyHi HiHHOCTI. PO3po0HUKH Ta KOpUCTY-
Badi IMITYYHOTO IHTEJNEKTY IOBHHHI B3ATH Ha ceOe 3000B’si3aHHSI IIO/I0 TIPO30POCTi Ta BiNOBIIATHHOTO PO3-
KpUTTS iH(QOpMAITiT IIOI0 IMX CHCTEM Ta HECTH BiAMOBIAANBHICTH 32 1X HallexkHe (DyHKI[IOHYBaHHS i BUKO-
puctanss. CHCTeMH MITYYHOTO 1HTEJIEKTY MaloTh OyTH HAaJiHUMH, 3aXUIICHUMH Ta OE3MIEYHUMH NPOTITOM
YCBHOT'O LIUKITY BUKOPUCTAHHS.

3acrocyBaHHs iH(pOPMAIIHHIX TEXHOJIOTiN, 30KpeMa MITyYHOTO 1HTEJIEeKTY, y BCIX cdepax KHUTTS CTae
Jenaji aKTyalbHIIIAM TUTaHHSM 1 MTIKPECITIoe HeOOXiTHICTh TIHOOKOTO PO3YMIHHS €THYHUX aCTEKTIiB I[HOTO
mporiecy. Llst Tema HacTiIbKH BakiTMBa, 10 HaBiTh y Barukani 3BepHynm Ha Hei yBary. OdimiiiHi npeacras-
HUKHU Barukany po3po6unu « PUMCBKHI 3aKIMK 10 €TUKU IITYYHOTO iHTEICKTY» — HaOlp emuunux npunyunis
JUIsl BUKOPUCTAHHS IITYYHOTO 1HTENEKTY. 30KpeMa, BiH mepedadae: IPUHLNI TPO30POCTI — CUCTEMHU IITYyY-
HOTO IHTEJEKTY TOBHUHHI OyTH 3pO3yMIIMMM; MIPUHIIAI iHKIFO3UBHOCTI — HEOOXiTHO BpaxoByBaTH MOTpeOn
BCIX JIFOJEH, 110 KOKEH MOXE MPUHECTH KOPHCTh, 1 BCIM 0c00aM MOXKHA 3alpOIIOHYBATH HAHKpPaLll YMOBH
IUTSE BUPaXKEHHS ce0e 1 PO3BHTKY; MPUHIIMI BiIOBINATBHOCTI — PO3POOHHUKH Ta KOPHCTYBadi IITYYHOTO
IHTENIeKTy TTOBWHHI JIISITH BiAIMOBIIAIEHO; TIPUHIIAIT HEYTIEPEHKEHOCTI — CIPSIMOBAHUN Ha 3aXUCT CIIPaBE/I-
JIUBOCTI 1 JIFOACHKOI TiHOCTI NUISIXOM BCTAHOBJICHHS 3a00pPOHU CTBOPIOBATH 1 JISTH yIEPEIHKEHO; TIPUHITHIT
HaJIMHOCTI — CUCTEMH MITYYHOTO 1HTENEKTY MMOBMHHI MPaIfoBaTH cTabiIbHO, Oe3 3001B 1 HerepeadaTyBaHIX
MTOMMJIOK; TIPUHIIATI OE3MEeKHN Ta KOH(IICHIIIHHOCTI — aJTOPUTMHU ITYYHOTO iHTEIEKTY TMMOBHUHHI MpaIfoBaTh
0e3neyHo Ta MoBakaTH KOH(INEHIIHHICTh KopucTyBadiB [15]. 3a3HaueHi MPUHIMIK BU3HAYAIOTH OCHOBHI
MIpaBHJIa Ta IIHHOCTI, SIKi MAIOTh KEPYBaTH MiSIIBHICTIO B TaTy31 MTYYHOTO 1HTETEKTY 3 METOI0 3a0e3MeueHHs
CTIPaBENTMBOCTI, OE3IMeKN Ta 3aXUCTy TpaB JIOAUHN. BOHN OBHHHI OyTH Opi€HTHpPaMH Y CTBOPEHHI €TUYHOT
Ta BiAMOBIJAJIBHOI CHCTEMH BUKOPHUCTAHHS IUTYYHOTO 1HTEJIEKTY.

Haii0inpm moBHUM MIKHApOIHUM KapKacoM Uil (JOpMyBaHHS PO3BUTKY Ta BUKOPHCTaHHS TEXHOJIOTIH
MITYYHOTO 1HTEJIEKTY € MPUIHSTA onHOTOI0CHO Y uctonani 2021 poky Ha ['enepanbhiit koH(epenmii FOHE-
CKO «PexomeHparist 3 eTHKA MITyYHOTO 1HTENEKTY» (nam — Pekomenaaris). Lleit akt BcraHOBIOE Habip IiH-
HOCTEH, 110 BiATIOBIJAIOTh 320X0UEHHIO Ta 3aXUCTY MIPaB Ta T'iTHOCTI JIFOAMHA. 30KpeMa, iepeadaueHi KIIFo40Bi
MIPUHLMIIN Ta PEKOMEHaNii I10JJ0 PO3BUTKY Ta BUKOPHCTAHHS IITYYHOTO IHTEJICKTY 3 YpaxyBaHHIM €THUHHX,
COLIIOKYJBTYPHHX Ta NMPaBOBUX acnekTiB. OCHOBHI MOJIOXKEeHHS! PexoMeHnanii MoXKHa 3rpynyBaTH B YOTHPH
KITFOYOBI HAMpsiMU poOoTH: 1) pO3BUTOK MOTEHITiaTy B TaTy3i IITYYHOTO 1HTETIEKTY Ta MpaB JIOIUHH ITepeaoa-
Yae 3MIIHEHHS TOTEHITiaTy CYJOBHX JIiST9iB Ha TIEPETHHI MITYYHOTO iHTEJIIEKTY Ta MPaBOBOI JTIOKTPHUHU; 2) TIPO-
30piCTh AisTHHOCTI TEXHOJOTIYHUX KOMITaHIH, SIKi IIOBUHHI YiTKO BKa3yBaTH, YW iICHYIOTh y HUX MPOIENYypU
JUIsl 3BEPHEHb I10/10 KOHTEHTY, SIKMH MOPYIIY€ MpaBa JIOAXHU a0 3aKIMKAE O HACHUIIbCTBA, BOPOXKHEUI YU
TUCKpHUMIiHaIlii, HeOCTOBIPHOTO KOHTEHTY, KUTHKOCTI Ta THUIIIB CKapT 1 3aX0/IiB, AKi Oylu MPUITHSATI; 3) BiAKpH-
THH JOCTYTI 10 HayKOBO1 iH(opMaIlii Ta ToCIiKeHb OpPiEHTOBAHO HA BIIPOBA/DKEHHS 1HIIIATHB JIJIS T ATPUMKA
BIIKPUTHX TPAKTUK Yy HayIli; 4) BIAKPUTI MaHi ISl MITYYHOTO IHTENIEKTY — BU3HAYAIOTHCS KOHKPETHI KPOKH,
SIKi JIepKaBU-YWICHH MOXKYTh 3pOOHUTH ISl BITKPHUTTS CBOIX JaHUX, PO3POOKH TONITHKH BIIKPUTHX JaHUX,
30MpaHHs Ta HAKOIMMUYCHHS BHCOKOSKICHUX AaHMX, PO3BUTKY HOTEHLIaNy BIAKPUTHUX AAHUX Ta HiATOTOBKH
JAHWX JUT BUKOPUCTAHHS MITYYHOTO iHTeNeKTy [16]. 3aranom, Pexomenaariis nependayae KOHKPETHI MIISXH,
BKJTFOYAFOYH iHHOBAIlIHHI IHCTPYMEHTH, METOIOJIOTI] Ta IHIIIaTUBH [Tt 3a0€3eYeHHS] MAKCHMATBHOTO TI03H-
TUBHOT'O BIUIMBY IITYYHOT'O IHTEJIEKTY 3 OMHOYACHUM YCYHEHHSM IOB’SI3aHUX PH3HKIB.
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B VYkpaiHi 3 MeTOrO paBOBOTO PETYIIOBaHHS MUTaHh BUKOPUCTAHHS MITy4HOTO iHTENeKTY ¥ 2020 porri
MinictepcTBoM 1 poBoi Tparchopmarttii Ykpaiau Oyia migrororneHa KoHIemnis po3BUTKY IITYYHOTO iHTe-
nekTy B Ykpaini (nani — Kormerris), sika Oyia 3arBeprkeHa posnopsmkeHHsM Kabinery MinicTpiB Ykpainu
Bix 02.12.2020 poky. Merta 1iei Konneniii monsrae B ToMy, 100 BU3HAYUTH MTPIOPUTETHI HAIIPSIMUA Ta OCHOBHI
3aBIAaHHS PO3BUTKY TEXHOJOTIHM mTydHOro iHTenekry. OIHUM 3 TakuxX HanpsAMiB € cepa mpaBocyans, sika
norpedye BUKOHAHHS TAKMX 3aBJaHb, SK: MOJAIBLIMN PO3BUTOK YK€ HASBHUX TEXHOJOTiH; BIIPOBAKECHHS
KOHCYJIBTaTMBHUX IPOIpaM Ha OCHOBI &JITOPUTMIB IITYYHOTO 1HTEJIEKTY VISl TOCTYITy 10 FOPUIUNYHOI KOHCYIIb-
Talil MHUPOKOMY KOJy HACEJICHHS; NONEPEKECHHS CYyCIUIbHO HEOE3MEUHNX SIBUIL LIUIIXOM aHANi3y HasBHUX
JAHWUX 3 BUKOPUCTAHHSIM MITyYHOTO iHTEIEKTY; BU3HAUECHHS HEOOXITHUX 3aXO0/IiB pecoliami3allii 3acyKeHIX
yepe3 aHalli3 HassBHUX JIaHUX 3a JOIOMOTOI0 TEXHOJIOTIH IITYYHOTO 1HTENEKTY; BUHECEHHS CyIOBUX pillIeHb
y clipaBax HE3HAYHOI CKJIATHOCTI (32 B3a€EMHOIO 3TOJIOF0 CTOPiH) Ha OCHOBI PE3yJbTATiB aHalli3y 3 BUKOPHUC-
TaHHSM IITYYHOT'O 1HTENIEKTY, CTaHy AOTPUMaHHs 3aKOHOJABCTBA Ta Cyn0BOi NpakTHkH [17]. OuikyeThcs, 110
taka KoHIemnist cyTTeBO CpUATHME PO3BUTKY CYIOYMHCTBA Ta MOT0 BiAMIOBIIHOCTI CyYacHUM 1 MOTEHLIHHUM
BHKJIMKaM IIUPPOBOTO cycriiabcTBa. Ha ii ocHOBI Oyiia po3pobnena Ctpareris pO3BUTKY IITYYHOTO iHTENEKTY
B Ykpaini Ha 2023-2030 pokwu (mani — Ctpareris).

Crparerist mprcBsYeHa BU3HAYCHHIO NIPIOPUTETHUX HAIIPSIMIB HAYKOBHX JTOCITIHKEHB, 3aB/IaHb 1 3aX0/1iB
L1010 CTBOPEHHSI Ta BIPOBAPKEHHS BITUU3HSIHUX, a TAKOXK 3aJIyYCHHS [IPOBIAHNUX CBITOBUX TEXHOJIOTIH IITYyY-
HOrO iHTeNeKTy. Po3poOnuku Crparterii BiA3HA4aIOTh, IO JUIS JOCSITHEHHS MOCTABICHOI METH Y PO3BHUTKY
LITYYHOTO 1HTENEKTY B YKpaiHi HeoOXiHO BUKOHATH HM3KY KJIIOYOBUX 3aBiaHb. Ilo-mepiue, BaxkimBo 3a0e3-
TIEYNTH OPTaHi3alliifHy Ta IbOBY (DiHAHCOBY MIATPUMKY HAayKOBHX IOCII/DKEHB 1 CTapTalmiB y Iii ramysi,
aKTMBHO 3ajy4arodu OizHec. {pyruM KpOKOM € CTBOPEHHS CUCTEMHU 00Ky €THUHUX, IOPUINYHUX Ta COLiallb-
HUX HACJiAKIB BUKOPUCTAHHS ITYYHOI'O 1HTEJICKTY, IO JONOMOXKE YHUKHYTH MOTEHIIHHUX MTPpo0iIeM y Maii-
OyTHBOMY. TakoX BaXKJIMBO PO3POOMTH MEXaHi3MU 3a0€3IEUEHHSI €TUYHOTO 3aCTOCYBAaHHS IITYYHOTO 1HTe-
JIEKTY Ta 3a0e3MeunTH Oe3MeKy Ta HaAiMHICTh CHCTEM INTYYHOTO iHTEeNeKTy. J(0laTKoBO MOTPiOHO CTBOPUTH
CTaHIapTH y Wil cdepi, 30KpeMa BUMIPIOBAHHS SKOCTI TEXHOIOTIH IITYYHOTO iHTENEKTY, 3a0€3IIeYnTH PO3BH-
TOK BITUYM3HSIHOTO NMPOrPaMHOIO 3a0e3MeUeHHS], sIke BUKOPUCTOBYE Li TexHojorii. [ligBuienns qocTymHocTi
Ta SKOCTI JaHUX JAJIS1 PO3BUTKY LUTYYHOTO IHTEJEKTY 3 YPaxyBaHHSIM BUMOT 3aXHCTy JAHUX TAKOXK € BasKIU-
BHM 3aBIaHHAM. HeoOXi/THO TakoX CTBOPUTH HAJiHY KOMYHIKaIliiHy iH(OPacTPYKTypy Ta ITiIBUIIUTH PiBEHb
3a0e3IredeHH s pUHKY KBaTi(piKoBaHIMH KaJIpaMH y Iiid ramysi. Baxxmuso 3abe3neunty iHpopMyBaHHS TpOMaI-
CBKOCTI ITPO MOXJIMBOCTI Ta PU3MKN BUKOPUCTAHHS LITyYHOTO IHTEJIEKTY Ta 3a0€3MeYUTH ITOINUT Ha IPOAYKTH
Ta TIOCITYyTH, CTBOPEHI 3 1oro 3actocyBaHHsM [18, c. 65]. [lo cyTi, i 3axonu crpsMoBaHi Ha PO3pOOIEHHS
KOMIUIEKCHOT CUCTEMH PETyJIIOBaHHS CyCIIbHUX BiZIHOCHH, 10 BUHUKAIOTh y 3B’ 513Ky 3 PO3BUTKOM 1 BUKOpHC-
TAHHSM IITYYHOTO iHTEJIEKTY.

OTxe, y CBITJI Cy4acHUX BHUKJIHMKIB Ta MOKJIMBOCTEH, [TOB’A3aHUX 13 3aCTOCYBAaHHIM IITYYHOTO iHTE-
JICKTY Y CyHOYMHCTBI, CTa€ OUEBUIHUM, 110 €TUYHI MUTAHHS CTAIOTh BOXJIMBHUM aclleKTOM Y PO3BHUTKY Li€l
ranysi. BUKoprcTaHHS ITyYHOTO IHTEJIEKTY MOXKE CTAaTH IMOTYKHUM Ta €(PeKTUBHUM 1HCTPYMEHTOM JUJIsl ITi/IBU-
LICHHS TOCTYITHOCTI, €()EKTUBHOCTI Ta CIIPABEAIUBOCTI CyAOUMHCTBA, IPOTE 11€ BUMArae yBa)KHOTO BUBUCHHS
STUYHMX aCIEKTiB Ta BIPOBAKCHHS BIAMOBITHUX 3aX0iB KOHTPOJIIO TA 3aXUCTY IIPAB JIIOAUHHU.

3a0e3nevyeHHs CrpaBeIMBOCTI, MPO30POCTI, MiAKOHTPOIBLHOCTI, OE3MeKH Ta BiNOBIIATHHOCTI € BaXkK-
JIMBUMH aCHEKTaMU BIIPOBAKECHHS ITyYHOTO IHTEJIEKTY Y CyAOUMHCTBO. Lle BuMarae BiJ po3pOOHHUKIB ILITYY-
HOTO IHTEJIEKTY CTBOPEHHS aJITOPUTMIB, SIKi B TIpOIieCci poOOTH BiJ0OpaXaTUMyTh MOBEJIHKY, CYMICHY 3 €THY-
HuUMH npuHOunamu. LTydHuil iHTENeKT MOBUHEH MiSTH BiANOBIIHO 0 €THYHMX HOPM Ta LIHHOCTEH, a HE
JIMILIE JOTPUMYBATHUCS TEXHIYHUX MPABUIL

VYeminHe BIPOBaHKEHHSI IITYYHOTO iHTEICKTY Y CYJOYMHCTBO NOTpeOye CHIIbHUX 3YyCHIIb PI3HUX CTO-
piH, TaKuX K ypsj, HAyKOBO-IOCIIAHHUIIbKI YCTaHOBH, IPABO3aXMCHI OpraHizailii Ta TpOMajChKiCTh. Timbku
IUIIXOM CITITFHOI POOOTH SIK Ha HAI[IOHAJHHOMY, TaK 1 MIXKHAPOJHOMY PIBHAX MO)KHA CTBOPUTH €THYHY Ta
IIPaBOBY 0as3y, sKa 3a0€3MeUNTh HATIECKHNUN 3aXUCT NPAB JIFOAWHY B €OXY IUTYYHOTO iHTEJIEKTY.
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AHomauyis. Y cTaTTi [OCNIAXEHO NPaBoOBY BU3HAYEHICTb Ta CNpaBeaIUBICTb SIK €NeMEHTU NPUHLIMNY BEPXO-
BEHCTBa npasa. [1puHLMN BepXOBEHCTBA NpaBa BU3HAYEHO iHOMKATOPOM AEMOKPaTUYHOro PO3BUTKY CyCnifb-
CTBa Ta HEBI EMHMM CKNagHMKOM NPaBOBOi AepXaBu. HaronowweHo, Wo BU3HAHHSA NPUHLMNY BEPXOBEHCTBA
npaBa OCHOBO NMPaBOBOI AepPXXaBW 3aKPinstoe BUMOry 4O NPaBOTBOPYMX aKTiB Ta NPaBO3aCTOCOBHOI NPaKTUKM
He TiNbKku BiANOBiAATM 03HaKaM HOPMAaTMBHOCTI Ta BignoBigaTu OyKBi 3akOHy, ane, Lo BaXnunBo, 3abeanevy-
BaTW BiAMNOBIAHICTb YMHHOIO 3aKOHOAABCTBA AyXy MpaBa Ta igael HamBWLOI LIHHOCTI MpaB MoauHU. AKLEH-
TOBaHO yBary, WO NPUHLMN BEPXOBEHCTBA MpaBa nepeabadvae He JekrnapatuBHE BU3HaHHS npas i cBo6os
NOOMHN, @ Hacamnepes npoLeaypy ix 4oTpUMaHHs, 3abe3neveHHsi, peanisauii Ta 3axucTy. HeBig4vyXyBaHicTb,
HEeMNOpPYLUHICTb NpaB MOANHWY, X HaJiIMHUIN 3aXUCT — BU3HaYarnbHUN KpUTEpPIn BepXxoBeHCTBa npaga. [pu Lbomy
3axmMCT Big Oyab-SKOr0 NPOTUNPABHOMO Ta CBABINbHOIO BTPYYaHHSI OpraHiB Aep)KaBHOI BNaau y npasa Ta CBO-
B6oan NAMHN Mae 3AINCHIOBATUCh HE3aNEXHNM Ta HeynepeaXeHUm CygoMm.

3ayBaxeHo, Lo NoKasHMKamu NposiBy BEPXOBEHCTBA Npasa € A0CTYN A0 cyay, HagaHHS NPaBoOBOro 3axmcTy
Ta OCKapXeHHs Ain nybnivyHol Bnagu nepen HesanexHUM i HeynepeaXeHum CyAoM, PiBHICTb Nepea 3aKOHOM,
IOpPUAMYHA BU3HAYEHICTb, BUKOHAHHS Cy4OBOIO PilLEHHS Y pasi HabpaHHS HUM 3aKOHHOT CUMN.

BcTaHoBMNEHO, WO Y AisSNbHOCTI CyaoBUX OpraHiB 6e3nocepefHe 3acTOCyBaHHSA MPUHLMMY BEPXOBEHCTBA
npaga i Koro OieBiCTb MalTb BU3HABATUCS NPMHLUMOBOK OCHOBOK Cy4YacHOro npasonopsiaky. [NpoTe ans toro,
Wob Le NonoXeHHs 3 po3psaay Linern nepensio n BTINWMOCA B KOHKPETHUI NPaBOBUIA pe3yrnbTaTt, HeobXiaHi
crevianbHi OPUANYHI IHCTPYMEHTU TpaHcopMmalii uiei yini. 3pobneHo BUCHOBOK, L0 3abe3nevyeHHs OieBOCTi
NPUHUMMY BEPXOBEHCTBA NpaBa HeMOXnvBe 6e3 BU3HAHHS 1 BTINEHHS B MPaBOBOMY XWUTTi MPUHLMMIB NpaBo-
BOi BU3HAYeHOCTI Ta cnpaBeanuBoOCTi. Baaemogis HeBig'eMHUX eneMeHTiB BEpXOBEHCTBa npasa — NpaBOBOil
BM3HAYEHOCTi Ta CNpaBeanMBoCTi Bigobpaxae Taki acnekTu: dopmMarnbHUA — acnekT epekTUBHOIO MexaHiaMy
3axMCTy npas i cBOOOA NMOAUHM 3a AONOMOroK MpaBoCcyaAs Ta 3MICTOBHUA — acnekT cnpaBedsIMBoi BUMOTY
y MpaBOBMX NpuUnmcax.

Knroyosi criosa: BepXOBEHCTBO MpaBa, NpaBoOBa BM3HAYEHICTb, CNpaBeAnmBiCTb, NPUHLUMN Npasa, CyaoBa
Braja, npasa fognHu, NpaBsoBa Aepxasa.
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Abstract. The article examines legal and justice as elements of the rule of law principle. The principle of the rule
of law is defined as an indicator of the democratic development of society and an integral component of the rule
of law. It is emphasized that the recognition of the principle of the rule of law establishes the requirement for law-
making acts and law-enforcement practice not only to comply with the signs of normativity and to correspond
to the letter of the law, but also, importantly, to ensure compliance of the current legislation with the spirit
of the law and the idea of the highest value of human rights. It is emphasized that the principle of the rule of law
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does not involve declarative recognition of human rights and freedoms, but first of all, the procedure for their
observance, provision, implementation and protection. Inalienability, inviolability of human rights, their reliable
protection is a defining criterion of the rule of law.

At the same time, protection against any illegal and arbitrary intervention of state authorities in human rights
and freedoms must be carried out by an independent and impartial court.

It is noted that the indicators of the rule of law are to court, providing legal protection and challenging
the actions of public authorities before an independent impartial court, equality before the law, legal certainty,
and the execution of a court decision in the event that it becomes final. It was established that in the activity
of judicial bodies, the direct application of the principle of the rule of law and its effectiveness should be
recognized as the fundamental basis of the modern legal order.

However, in order for this provision to be transferred from the category of goals and embodied in a concrete
legal result, special legal tools for the transformation of this goal are necessary. It was concluded that ensuring
the effectiveness of the principle of the rule of law is not possible without recognition and implementation in
legal life of the principles of legal certainty and justice.

The interaction of the integral elements of rule of law — legal certainty and justice reflects aspects:
formal — the presence of an effective mechanism for the protection of human rights and freedoms though
justice and substantive — the presence of fair requirements in legal prescriptions.

Key words: rule of law, legal certainty, justice, principle of law, judiciary, human rights, constitutional state.

CripuiiHsTa BITYM3HSIHOIO MPABOBOIO MPAKTHUKOIO JOKTPHUHA BEPXOBEHCTBA MpaBa, 0€3yMOBHO, BiJIKpU-
Ba€ JIOJIATKOBI MOXKITUBOCTI 3a0€3IeUeHHs paB 1 CBOOO/T JTFOJIUHH, BU3HAHHS CAMOCTIHHOCTI Ta HE3aJICKHOCTI
CYIIOBOI BJIaJIH, 3MIITHIOE TIEPCIICKTUBU MOJICPHI3aIlii Ta ONTUMI3allii AisJIbHOCTI OpraHiB myOmiuHOI BiIagu
1 0OMeXye X CBaBUIbHUU Ta HEJOMYCTHMHU BILIUB Ha CYCIUIBHI BiIHOCMHH. HWHI BIOCKOHANICHHS CYI0-
BOI JiSIBHOCTI BiOyBa€Thcs uepe3 yTBEPIKCHHs MPUHLMIY BEPXOBEHCTBA IpaBa OCHOBOIO BCiX rapaHTid
npas i cBo0O JTrOAMHU. 3MiCT (QyHIaAMEHTAIBHUX MPaB Ta CBOOO JIOAMHU IMOJISTAE B TOMY, IO B KOKHOTO
€ MOXXJIMBICTh CKOPUCTATHCS HAJaHUM 3aKOHOM CYJOBHM 3aXHCTOM BiJi IOpYyLIeHHs LuX mpas. JocTyn 1o
CYLy, HaJJaHHS PaBOBOTO 3aXHCTY Ta OCKAPIKEHHS i MyOIiuHO1 BIa i Tiepe/l He3aIeKHUM 1 HeylepeKeHUM
CYZIOM, PIBHICTB Mepe]] 3aKOHOM, I0pUAMYHA BU3HAYCHICTh, BUKOHAHHS CYJOBOTO PillIeHHS y pa3i HaOpaHHS
HUM 3aKOHHOI CHJIM — HAWBAXKJIMBIIII MOKa3HUKYU Ta JCUTMOTHBH IPOSIBY BEPXOBEHCTBA rpasa. Kepyrournch
BHUIII€3a3HAYEHOI0 METOAOJIOTIYHOI0 OCHOBOIO, IPUHLIMI BEPXOBEHCTBA IpaBa repeadayae He AeKIapaThBHE
BU3HAHHS IIpaB 1 CBOOOA JIOAMHHU, a HacaMmIlepea Mpoueaypy iX AOTpUMaHHS, 3a0e3MeyeHHs, peanizalii Ta
3axucTy. BogHouac, monpu MO3UTHBHI pe3yabTaT y cdepi 3aXUCTy MpaB JIOAUHH, SIKUX YAAJIO0CS JOMOTTUCS
OCTaHHIMM POKaMH, 3IIHCHEHUI aHali3 3BEpPHEHb TPOMAJSH, 10 HAAXOIATH Y CYIOBI OpraHd Ta IpaBo3a-
XHCHI Oprasizaiii, CBiTYUTb, 10 PiBEHb JOTPUMAaHHS MPUHIUITY BEPXOBEHCTBA IIpaBa, HacaMIiepea y cdepi
KPUMiHAJIBHOTO MPOIIECy, MPOJOBXKYE 3AIMIIATHCE Pajle aMOp(HOIO0 MPI€l0 Ta HAJICKHUM OPIEHTHPOM, HiXk
3000B’13aHHM 10 Aii. COioNorivyHi Ta aHAIITHYHI AOCHTIPKEHHS TAKOXK IEMOHCTPYIOTh PO3PUB MiXK JCKIapy-
BaHHSIM IIPUHLIUITY BEPXOBEHCTBA MPaBa, 3aKPIIVICHUM Y YHHHOMY 3aKOHOZABCTBI, 1 MPaBO3aCTOCOBHOIO MPaK-
THKOIO, CBII4aTh Mpo rpy0i MOpymeHHs i3 00Ky HeZOOPOCOBICHUX MpaliBHUKIB MPABOOXOPOHHHUX OPTaHiB
1 TOMyIIEHNX CYJOBUX TIOMHJIOK Y BUIVISIII HEOO €KTUBHOCTI Ta MOPYLIEHHS PO3YMHHUX CTPOKIB IMOTIEPEIHHOTO
PO3CIliIyBaHHs, HEOOIPYHTOBAHOTO TPUTATHEHHS HEBHHHUX OCIO 70 KPUMIHAIBHOI BiJIOBIJAIBHOCTI 200
HECTPaBeJIMBOCTI BUHECEHOTO BUPOKY.

Hepinxi Bunaaku, KoM MpaBo3acTOCOBHA MPaKTUKa (OPMaIbHO HE CYNEepeUUTh BUMOTaM 3aKOHOZAB-
CTBa, OJlHa4e MO CyTi i He BiAMOBINAE TyXOB1 MPUHIMITY BEPXOBEHCTBA MpaBa. Lle cBiqunTh Mpo akTyanbHICTh
BHBYCHHSI TPOOJIEM YCYHEHHS CYTIEPEeuyHOCTEH Mi>K HOpMaMH YNHHOTO KPUMiHAJIBHOTO 3aKOHOIAaBCTBA i BUMO-
ramMy CIPaBeIIUBOCTI, HEOOXITHICTh BIPOBAKCHHS PEabHUX MPABOBUX MEXaHI3MIB BiTHOBJICHHSI TIOPYIIIC-
HUX MPaB yYACHUKIB KPUMIHAJILHOTO CYJJOYMHCTBA Ta HEJIOMYCTHUMICTh TIOPYIICHB IX 3aXKHCTy B MailOyTHHOMY.

OCHOBH JTOKTPUHAJIBHOTO MTi3HAHHS y cepi BEepXOBEHCTBA IpaBa po3pobieHi GyHaaropaMu i mpuOivHu-
KaMH MIPUPOJHO-TIPABOBOTO MiAX0My y TpaBi — Apicrorenem, Lluteponom, Ynemianom, Cokparom, I. ['poriem,
Tomaziem Ta iH., a TAaKOX MPEACTaBHUKAMH TOJIITHKO-IPaBOBOI Tpaauiii aHmilicekoro npasa: k. [appinrro-
HoM, I. Bpekronom, I. Bepmanom, B. Briekcronom Ta iH. Pi3Hi acriekty poOiieMu, BU3HAYCHI y JAOCIHIDKEHHI,
30KpeMa IHTeprpeTallii BEepXOBEHCTBA MIpaBa SIK YHiBEpCaIbHOTO CTaHAAPTy i O3HAKY LMBiII30BAaHOCTI MMPaBOBOI
CHCTEMH, CITiBBIIHOIICHHS KOHIICTIIIi BEPXOBEHCTBA MpaBa i MaTepiajibHOT MPaBOBOI IepKaBH, peasizarii 3acau
BEPXOBCHCTBA IPaBa y CUCTEMI 3acaJi KPUMIiHAIBHOTO TIPOBAPKEHHS, BUCBITIICHO y MPALSX TAKUX BITYM3HSIHUX
yuenux, sik: C. [onoBaruii, M. I'y3ena, M. Kenbman, C. Makcumos, O. HeciMko Ta iH.
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HesBaxkatoun Ha mocujieHy yBary 10 npoOsieM CTPYKTYpH BEPXOBEHCTBA IIpaBa il HE NPUMEHLIYIOUH
POJIb Ta AOCSITHEHHS BUCHUX Y [IbOMY HalpsiMi, CITii BU3HATH, 1110 i AOCI 3aIUIIAETHCS] HEBUBYCHUM TOH MJIacT
TTUTaHHS, SKUH CIEI(iKye CAaMOCTIHHICTh Ta B3aEMOIiI0 TTPaBOBOT BU3HAYEHOCTI Ta CIIPaBEIMBOCTI 5K eJIe-
MEHTIB IIPUHLUITY BEPXOBEHCTBA IIpaBa. Y IUIOLIMHI BU3HAYEHOTO aJITOPUTMY L MpodieMaTHka HaOyBae HE
TIJBKH aKTyalli3ailii, ajne i CTAaHOBUTh KITFOYOBY METY TTPOBEACHOTO JOCIiIKEHHS.

O1iHKa JTOKTPUHM BEPXOBEHCTBA IpaBa SIK KOHLENTYaJbHOTO OOIPYHTYBaHHS 3a0€3MCUCHHS IOBaru
i 3axucTy mpaB i cBOOO JIIOAMHY, 30KpEMa 3a yYacTO HALlIOHAIBHUX Ta HAAHALIOHAIBHUX MPaBO3aXUCHUX
CTPYKTYp, TIOCTAa€ X04a W HE €JMHUM BapiaHTOM ii pPO3yMiHHS Ta iHTepHpeTallii, mpote Tpaauinaum. Ciin
TAKOXK 3a3HAYUTH 3apajiyl CIIPaBeJIMBOCTI, 1110 IIMPOKa CBOOO/A TIIyMadeHHs! BEPXOBEHCTBA 11PaBa 3 MOIVISILY
IOPUIMYHOTO 3HAYEHHsI HOTO LIHHICHO-CMHUCIIOBOT KOHCTAHTH, PKEPEIbHOI OCHOBH (DOPMYBaHHs, 0COOIUBOC-
TE PO3BUTKY CHpHUsUIa TOMY, IO Jiarna3oH Ta CIEKTP IYyMOK 1 MiAXOAIB 10 MPU3HAYECHHS M 3MICTYy LbOTO
IIPaBOBOTrO (pEeHOMEHY AOBOJI LIMPOKHUN — BiJ HOMIPHOTO BH3HAHHS BEPXOBEHCTBA IPaBa SIK «iIHCTPYMEHTY
[aHyBaHHS [paBa y CyCHiJIbCTBI» i HaJJIEHHsS HOT0 BUCOKUM NPaBOBUM 3HAYEHHIM JI0 KATETOPUYHOTO 3arie-
peUYeHHS TOUIIBHOCTI BUAIJICHHS! BEPXOBEHCTBA [IpaBa cepel] IHIINMX NpaBoBUX sBUIL. HemocrarHs Bu3Have-
HICTB 3MICTy MTOHSITTS BEPXOBEHCTBA IpaBa 0araro B 4OMYy 3yMOBIIEHA JUCKYCIHHICTIO i BiZICYTHICTIO OTHO-
3HAYHOI BIATIOBIJIi Ha MUTaHHS PO POJIH IHOTO (PEHOMEHY B MPaBOBIiH MPAKTHII, AOIITBHOCTI BHOKPEMIICHHS
HOTO SIK CaMOCTIHHOTO JKepesla KOHTHHEHTAJIBHOTO M BJIacHE BITYM3HSHOIO IpaBa. OCTaHHE MOSCHIOETHCS
TaK: BiJIOMO, 1110 TOKTPHHA BEPXOBEHCTBA IIPaBa sIK IEBHA CHCTEMa MOMISAIB Ha OOYI0BY Ta PO3BUTOK IPaBo-
BO1 AilicHOCTI (popMyBaIack BIPOLOBK KUIBKOX CTOMNITh Y PaMKax IMPaBOBOi KyJIbTYpHU Ta Tpaaullii NpereaeHT-
HOTO mpasa. [cTopudHo MicueM ii MOXOKEHHS MPUHHATO BBAXKATH CUCTEMY 3arajbHOIO aHIJIOCAKCOHCHKOTO
IIpaBa, Ji¢ Buepiue Oyno BU3HAYECHO 3MICT BEPXOBEHCTBA IIpaBa. TEOPETUKH Ta MPAKTUKU aHIIIHCHKOIO IpaBa
30araTuiM ysIBICHHS PO BEPXOBEHCTBO IpaBa, 3pOOMBIIN aKIEHT HA OCOOJMBOMY 3HAYEHHI CyIOBOI BIaau
B NIUTAHHAX 3aXHUCTY TpaB i CBOOOJ JIOJUHH, «3B’SI3aHOCTI» CYIIIBCHKOI MisIIFHOCTI HacaMIlepel, a iHOIi
1 BUKJTFOYHO ITpaBOM, a He 3akoHOM. OTiKe, B yMOBax BiJlipBaHOCTI BiJl CBOiX iICTOPHYHUX BUTOKIB, UM HE PU3H-
Ky€ Cy[0Ba JJOKTPHHA BEPXOBEHCTBA IIpaBa CTaTH CTOPOHHBOIO AJISl BITYM3HAHOI IPAaBOBOI CUCTEMH 1 BTPaTUTH
CBill MEPBUHHMI 3MICT y MeXKax IpaBOBOi 11€0JI0Tii Ta MPaBoBOi KyJIbTYPH HalliOHAJIbHO-IIPABOBUX CHCTEM
IHIIAX JTepIKaB.

Kputrka cyniiBCbKOro akTHBI3MY y pa3i BU3HAUEHHS Ta 3aJaHHs aJrOPUTMY 3aKOHOTBOPYOIO 1 mpa-
BO3aCTOCOBHOI'O IPOLIECY CYNPOBOIKYETHCSI PU3MKAMHU IOSBU KOHLENTYaJIbHUX IiIXOAIB, aHTarOHIYHUX
TOKTPUHI BEpXOBEHCTBA TpaBa. 3BepTac Ha cede yBary Te, II0 Y BITYM3HSAHINA MPaBOBii JyMIli 371€01TbIIOT0
BHCJIOBIIIOETHCSL MIPKYBaHHS PO HEOOXIAHICTh PO3BUTKY BEPXOBEHCTBA IpaBa SIK Cyl0BOi JOKTPHHHU B YMO-
BaxX MAacHBHOI y4yacTi 3aKOHOAABLS IiJ 4ac BUPILICHHs CYyCHUIBHO BOXIMBUX NMuTaHb. OcoOnMBO rocTpo e
IIUTAHHS [I0CTA€ Y BUMAJKaX MPOOIeM 3aXHCTy MpaB 1 CBOOO JTIOANHH, MEX JAOIYCTUMOTO BIUIUBY ITyONIi4HOT
BJIa/IM, KOJI3i MI>KHAPOIHOTO ¥ HAIliOHAIBHOTO TIpaBa. HuHI akTyanbHI TUTaHHS MPO T€, YU BKITFOYAE 3MICT
BEPXOBEHCTBA MIPaBa 3arajJbHOBU3HAHI NPUHIMIIN MI>KHAPOAHOTO NPaBa, Y1 MOXKHA B HHOT'O BKJIIOUATH TaKOXK
CYZIOBi TIpaBOBIi TO3HIIii, YA HABIIAKH, BEPXOBEHCTBO TpaBa OOMEKEHE TUTHKN CYKYITHICTIO MPUIIHCIB Ta MOJIO-
KEHb 3aKOHO/IABUMX aKTiB?

Hepinko Mertomonorist mi3HaHHS Ta PO3PI3HEHHS ABOX PEAbHOCTEW — PEeallbHOCTI 3aKOHOTBOPYOCTI
Ta PEaJbHOCTI BU3HAHHA NpaB JIOAWHHU MOPOMXKYE CKIAaIHY IWIEMY, BUPILIYBaTH SIKy JOBOOHUTHCS CyHaM:
BUXOJHTH 13 IPIOPUTETY TEKCTY 3aKOHY UM BiAJaBaTH MPIOPUTET CYIOBOMY PO3CYLY, CYIOBii HOPMOTBOPYO-
CTi i CymoBi#l iHTeprpeTanii TekcTy 3aKkoHy. OCTaHHI CBOEIO YEPror0 CHPUSIOTH e(EeKTUBHOMY 3aXHUCTy IIpPaB
JIIOOUHHU. 37a€ThCA, IO 1I€ MPOCTE NMUTAHHS, B SIKOMY BHOIp Mae OyTH 3po0IeHO Ha KOPUCTH APYToi OMii.
OnHak U1 cya1iB — IPUOIYHMKIB JIETICTCHKOTO MIPABOPO3YMIHHS €JMHUM rapaHTOM IpaB JIOAMHHU BCE K TaKH
3aJMIIATUMETHCS 3aKOH, & TOMY Tacll0 «3aKOH € 3aKOoH» — arpiopHe. [IpoTe 3akoH, Maloun HENPaBOBUH 3MiCT,
HE € TOTOKHUM IIPaBy, a MOXKe OyTH NPUMXOIO MyOJIiYHOI BIIaAM, SIKa 3HEBAKAE Ta MOPYILIYE [IPpaBa JIOIUHU.
Just Toro mo0 mpasa JIOAMHU OynM 3axXUILEHI, CyA Ma€ NPUHHATH NPaBOBE PIIICHHS MEPEayCciM y Mexax
KpUTEpit0 CcrpaBeuMBOCTI [2, ¢. 33]. 3aBmaHHs Cy[0BOI BN — CIIPUATH 3aXHUCTy MpaB i CBOOOI JFOIMHH,
BUPILIYIOUN CIIPABEIJIMBO CIIOPU Ta KOH(IIIKTH Ta 3aCTOCOBYIOUHM NPHHLUI BEPXOBEHCTBA I1PABA.

Sk Oysno 3ayBakeHO, IPUHIMII BEPXOBEHCTBA IpaBa Iependayae, 1m0 3aXHUCT BiJ Oyab-sIKOTO MPOTH-
IIPaBHOTO Ta CBaBUIBHOIO BTPYYaHHS OPraHiB JEpKaBHOI By Yy Mpasa Ta cBOOOIM JIFONMHH Ma€ 3iHCHIO-
BaTHUCh HE3AJIC)KHUM Ta HEYNEPEIKEHUM CyIOM. 3a TAKMX YMOB IIPUHIMII BEPXOBEHCTBA IpaBa IOCTA€ iHAU-
KaTOpOM JI€MOKPATHYHOTO PO3BUTKY CYCHUIBCTBA Ta HEBiJ €MHUM €JIEMEHTOM IIPAaBOBOI JepKaBU. 32 TAKUM
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npuHIUnoM mpoekT «The World Justice Project» mopiuHo myOumikye iHIEKC BEpXOBEHCTBA ITpaBa, aHaJi3y-
FOYH BiCiM TIOKa3HHKIB, SIKMM Ma€ BiJIIOBIIaTH cydacHa MpaBoBa JepikaBa: OOMEKEHHs BT JePKaBH; BijI-
CYTHICTh KOpPYTIIii; MTOPSIOK Ta Oe3rneka, pyHAaMeHTalIbHI MpaBa; BIAKPUTICTH YpPsILy; MPaBO3acTOCYBaHHS;
LUBUIBHE TPABOCYS Ta KpUMiHaJIbHE TpaBocynys [8].

Bu3HaHHS NpUHLMIY BEPXOBEHCTBA MpaBa OCHOBOIO NPABOBOI JEp)KaBU 3aKPIIUIIOE BUMOTY 10 IIpa-
BOTBOPYMX AKTIB Ta MIPABO3aCTOCOBHOI NMPAKTUKU HE TUIBKM BIINOBIZaTH O3HAKaM HOPMATHBHOCTI Ta BiJIO-
BizaT OyKBi 3aKOHY, aJie, 110 BaXIIMBO, 3a0e31MeuyBaTH BiAMOBIIHICTh YHHHOTO 3aKOHO/IABCTBA yXY IpaBa Ta
i71e1 HalBHUIIIOT IIIHHOCTI TIPaB JFOMHH.

Jist yTBepIyKeHHSI BEPXOBEHCTBA ITpaBa HEOOX1THO BUPILIMTH HU3KY METOJOIOTYHUX uTaHb. Kirouose
13 HUX — I1€ MU TaHHS PO T€, UM BU3HAYAIOTHCS MPpaBa JIFOJMHHM K TaKi TITBKH MICIS X TIO3UTHBI3AII] B 3aKOHO-
JaBcTBi? SIKIO MpaBa JIIOIMHE OOMEXYIOTHCS BUKJIFOUHO THM, I10 3aKPiIJICHO B 3aKOHOIABCTBI, Y TAKOMY pasi
IIPaBO MAa€ BUKJIFOYHO IMMO3UTHBICTCHKUH XapaKTep, JOTMAaTU3M 1 TeKCTyali3M — €INHO MOXKJIMBI BapiaHTH Te€O-
pii TIIyMadeHHsI 3aKOHY, a /i BEPXOBEHCTBA IIpaBa — Pe3yJIbTaT MMO3UTHBI3aLI] npaB JonuHu. OHade Ha KOH-
CTUTYIIIHHOMY piBHI CydacHHUX MPaBOBHX JIEPXkKaB MOCIIJOBHO MTPOBOIUTHCS /1€, 3TiTHO 3 KO0, TO-TIepIIIe,
IIpaBa JIIOAMHYU HEBIIUY)KyBaHI i HaJIe)KaTh KOKHOMY BiJl HAPOIKEHHS, a TO-JIpyTe, MEePEiK y KOHCTUTYLIIX
Jiep>kaB OCHOBHMX IpaB i CBOOOA HE TIOBUHEH TIYMAYUTHUCh SIK 3alICPEUCHHS 1HIINX 3arajlbHOBU3HAHUX TpaB
JIIOOWHY 1 rpoMaasHuHa. HeBiquysKyBaHICTb, HEOPYIIHICTh IPAB JIIOAUHM, X HATIMHUHN 3aXUCT — BU3HAYAIIb-
HUH KpHUTEPii BEPXOBEHCTBA MpaBa.

VY cucremi KpUMIHAJIBHOTO MPOLECYaIbHOTO MPOBAKEHHS MPUKJIaIN TAKUX MOPYLIEHb HETTOOANHOKI,
PO L0 CBIAYMUTH SIK KiJIBKICTb 3BEPHEHb IPOMAISIH YKpaiHU 10 €BPOIEHCHKOro cyay 3 MpaB JIOAUHH, TaK
1 KIIBKICTh TMO3UTUBHUX PIillIeHb, YXBaJEHUX 3a3HadyeHUM CyJOM CTOCOBHO MiATBEPIKEHUX HUM HOPYILCHb
IIpaB TPOMAJSH IiJ Yac KpUMIHAJIbHUX MPOBaUKEHb B YKpaiHi. CaMe TOMY NHUTaHHS BU3HAUEHHS CYTHOCTI
BEPXOBEHCTBA [IPaBa B KPUMIHAIBHOMY ITPOBAKEHHI SIK OCHOBH IS peastizallii mpolecyalbHUX il Ta BUHE-
CCHHS NpoLeCyalbHUX PillleHb HUHI HaJ3BUYaiiHO BaxkyiuBe. Ha 3acaai BepxoBeHCTBa IIpaBa MOBUHHI IPYHTY-
BaTHCS BCi 0€3 BUHATKY TPOIIECYyalbHi Ail Ta mpoIlecyatbHi pillleHHs B KpUMiHAJIHHOMY TTPOBA/KEHHI, TIOB’S-
3aHi Hacammepesa 3 OOMEKEHHSM TpaB i CBOOO JIFOAMHN y KpUMiHATBHOMY TpoBapkeHHI [3, c. 231]. Ilpn
LBOMY, SIK PE30HHO 3ayBaxxytoTb M. I'y3ena Ta O. Hecimko, Hemae 3HaueHHS, SIKi caMe MpaBa 0OMEKYIOThCS:
9i cBOOO/Ia Ta HEAOTOPKAHICTh i Yac 0OpaHHS 3armo0KHOTO 3aX0Jly, UM TPaBO BIACHOCTI i/l 4ac HaKiIa-
JlaHHS apellTy Ha MaiiHo Towo [3, c. 233].

3 oy Ha TOH (DaKT, 110 B KPUMiHAIBHOMY IPOBAHKEHHI, 0COOIMBO 1]l Yac NPOBEICHHS 10CYIOBOIO
PO3ciiLyBaHHs, HETOOAWHOKI BUMAIKH HOPYIIEHb KOHCTUTYLIIHUX IpaB 0COOH, yBara 3axX1CHHUKIB-a/{BOKATIB
MoBMHHA OyTH 3BepHEHa Hacammepen Ha (akTH HEJONYCTUMOTO BUKOPHCTAHHS JOKa3iB, OTPUMaHMX BHAC-
JJOK iICTOTHOTO TIOPYIICHHS TpaB i cBOOO JIOMUHM, TapaHToBaHUX KoHcTHTymieto YKpaiHu, B TOMY YWCIi
TaKuX [ii, SK OTPUMaHHs J0Ka3iB YHACHiOK KaTyBaHHS, >KOPCTOKOTO, HEIIOACHKOro abo Takoro, Lo Mpu-
HIDKY€ TITHICT 0COOH, OBOPKEHHS a00 MOrPO3H 3aCTOCYBAHHS TAKOTO MOBOKCHHS, a TAKOXK MOPYLICHHS
IIpaBa 0COOM Ha 3aXMCT, OTPUMAaHHsI [TOKa3aHb BiJl 0co0H, sika He OyJia MOBiJOMJIEHA IIPO CBOE MPaBO BiIMOBHU-
THUCS BiJI JaBaHHA MTOKa3aHb, & TAKOK OTPUMAaHHS NIOKa3aHb BiJl CBiKa, SKUW Hajaami Oy/ie BUHAHUH ITi103pr0-
BaHuM [3, c. 233].

OCKinbKH criocoOu e(peKTHBHOTO TIOJ0aHHS CBaBULIA 3 OOKY OpraHiB IyOIidHOI BIIaM B Pi3HUX Kpa-
{Hax pi3Hi, €MMHOTO HAOOPY CKJIAJHUKIB BEPXOBEHCTBA IpaBa, SIKWH MiAXOAWB OW B MHUTaHHI €()EeKTHBHOTO
3aXUCTy TIpaB JIOIWHU, TOBHOTH iX peainisaiii, He icHye. lllabmoHHe BUpIMIEHAS TUIIOBUX CUTYyaIliil 3 BUKO-
PHUCTaHHSIM TAKOT'O MPHHLUILY, SIK BEpXOBEHCTBO MpaBa, HeNpUHHATHE. Ilepi HiX 3anponoHyBaTy 3arajJbHUR
BHpPa3 NIPUHLUILY BEPXOBCHCTBA NpaBa, BU3HAYUTH MOKJIMBICTh 3aCTOCYBAaHHS B KOHKPETHIN CUTYalii Ta 3xiiic-
HUTH MEXaHIYHUHN aHali3 Horo 3MicTy, Tpeba crepIy AaTy BiAIOBIIb MIO0 IMAHEHTHHUX IIiJIeH Ta IMiHHOCTE!
BEPXOBEHCTBA IpaBa, /IS YOT0 BiH iCHYE, 5K IIi T[T MOXKYTh OyTH JOCSTHYTI.

VY pamKkax IisUIbHOCTI CyJOBHUX OpraHiB Oe3locepeqHe 3aCTOCYBaHHS NPUHIMITY BEPXOBEHCTBA IIPaBa
1 HOT0 i€BICTH MAIOTh BU3HABATHCS MPHHLUIIOBOIO OCHOBOIO CYy4acHOTO NpaBonopsaaxy. [Ipore mis roro, mob
L€ TIOJIOKEHHS 3 PO3psAy LiIel nepeinuio i BTUTMIOCS B KOHKPETHUN NTPaBOBUM pe3ysbTat, He0oOXiqHi crie-
HiajgbHI FOPUANYHI IHCTpYMEHTH TpaHchopMariii miei 1mimi. 3a0e3nedeHHst i€BOCTI MPUHITUITY BEPXOBEHCTBA
IIpaBa HaBPsI YU MOXKJIMBE O€3 BU3HAHHA U BTIICHHS B IIPABOBOMY >KUTTI IPUHIIMITIB IPAaBOBOI BU3HAUYEHOCTI
i BEpXOBEHCTBA 3aKOHY, 1110 BUPAKEHI HacamIiepea y BUMO31 YITKOCTI, SICHOCTi, HEBO3HAYHOCTI MOJIOKEHb
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3aKOHOJIABCTBA, a TAKOXK HEYXMJIBHOTO JOTPUMAaHHS 3aKOHIB yciMa oco0amH, siKi mepeOyBaloTh y MEXax I0pHc-
JUKITIT IepyKaBH.

3 omAy Ha Te, 10 OyIb-sIKMi TPAaBOBHUH IIPUITUC BUPAYKAETHCS 3a JOIIOMOI'0I0 MOBHHX 3ac001B, 30KpeMa
3a JIONOMOTO0 TePMiHIB SIK OCHOBHHX MOBHHX OJIMHUIIb, HEOOXiTHO, MO0 I1i TOHATTS, TEPMIHU Ta KaTeropii
OyJH 3pO3yMiIMMU TSt BCiX 0ci0. SIK CBiMYMTH aHali3 HAYKOBUX JDKepel, OiIbIIiCTh HAYKOBIIB TIOB’A3YIOTh
MIPUHLMI [IPABOBOI BU3HAYCHOCTI 3 BUMOTaMM 3pO3yMIJIOCTI MOBH HOPMAaTHBHO-IPABOBHX aKTiB [0, c. 14];
YiTKOCTI, ICHOCTI, HEJIBO3HAYHOCTI MTOJIOKEHb 3aKOHO/IAaBCTBA. J[71s1 ehekTBHOT pearizallii 0co00r0 CBOIX MpaB
1 BUKOHAHHS 00OB’sI3KiB BayKJIMBI MIPOLETYPHI BUMOTH: 000B’3KOBE ONPUIIOAHEHHSI HOPMaTHBHO-IIPAaBOBUX
aKTiB, 3a00pOHA 1X 3BOPOTHOI CHIIM, PO3YMHA CTa0lIBHICTh MpaBa, MOCIiOBHICTh MTPABOTBOPUOCTI, HaTaHHS
JOCTaTHBOTO Yacy Ul 3MiH y CUCTEMi IIPaBOBIJHOCHH, BUKIMKAHUX PUHHATTAM HOBOTO 3aKOHY.

[TpuHiun npaBoBoi BU3HAYEHOCTI Oe3rocepeHbO HE 3aKPIiNICHUH Y HalliOHAaJbHOMY 3aKOHOJABCTBI,
asie Horo 3Ha4YyIIiCTh JUIS Pe3yJIbTaTHBHOTO MIPABOBOIO PETYIIOBAHHS MiATBEPIXKYEThCS pakTHKoo Koneru-
tymiiHoro Cymy VYkpainn. BrnacHe 6adeHHs mpaBoBoi Bu3HadeHOCTI Koncrutymittauit Cyn Ykpainu chop-
MymroBaB y Pimrenni Big 22 Bepecus 2005 p. Ne 5-pr/2005, 3a3Ha4UBIIH, 10 «i3 KOHCTUTYIIHHUX TTPUHIIH-
ITiB PIBHOCTI 1 CIIpaBeNTUBOCTI BUILTUBAE BUMOTA BU3HAYEHOCTI, SICHOCTI 1 HEJIBO3HAYHOCTI MTPaBOBOI HOPMH,
OCKIUJIBKH 1HIIIE HE MOXKe 3a0€3MeUnTH 11 OIHAKOBE 3aCTOCYBAHHS, HE BUKJIIOUAE HEOOMEKECHOCTI TPAKTYBAHHS
y IpaBO3aCTOCOBHIH MPAKTHIII i HEMUHYYE TIPU3BOANTH JI0 CBaBOIMI» (203all Ipyruid miAmyHKTY 5.4 1. 5 MOTH-
ByBanbHOI YacTuHM). Llum Korcrurymifinuit Cyn YkpaiHu HaroiocuB, 10 HEBH3HAYEHICTh, HEYITKICTh Mpa-
BOBOI HOPMHM NPHU3BOAUTH A0 ii HEOAHAKOBOIO PO3YMIHHS Ta TAyMadeHHs, [0 B NPAKTHYHIHN IIOLIMHI CIIpH-
YUHIOE pi3HE 3aCTOCYBaHHs. Taka HEBpPEryJlbOBaHICTH a00 BiJICYTHICTh BH3HAYEHOCTI B JISUTBHOCTI OpraHiB
JIEpKaBHOI BJIaJM MO0 OCOOM, 30KpeMa 3a0e3IedeHHs, ToJepKaHHs Y¥ peaizaiii mpaB i cBOOO JIIOAWHA
1 TpOMaITHUHA, MO)KE€ MaTH HETaTHBHI HACIIAKH 1 MPU3BECTH J0 CBaBOJIi. BU3HAYEHICTH MTPaBOBOTO PETYITO-
BaHHS Ma€ Ha METI 3amo0irTa Oyab-IKoMYy i mposBy 1m1o70 ocodw [1, c. 9].

g edextuBHOT pearnizaiii 0c0000 CBOIX MPaB Ta BUKOHAHHS 000B’SI3KiB BYKIIMBOIO BUMOTOIO € MOXK-
JIUBICTH MepeI0aYeHHsT HeF0 MPABOBUX HACIHIJIKIB CBOIX Mil. 3aiis IBOTO 3aKOH Mae OyTH CTaOiTbHUM, MI00
3a3/1ajerip 9iTKO BU3HAYUTH 3arallbHi CYCIUIBbHI TTpaBHUIIa IOBEIIHKH i TO3BOIUTH KOXKHIM JIFOJMHI BiIIO-
BIJTHO 70 HUX IUIaHyBaTu cBoi aii. LlboMy MOXke CIIpUSITH OJHO3HAYHE Ta BIJHOCHO CTilMKe 3HAUCHHS MOHSATH,
SIKi BUKOPUCTOBYIOTHCSI B 3aKOHO/IaBCTBI. 3aKOHOAABEIIb Y CBOIX PillIEeHHSIX Mae OanaHc, BioOpakaiodn 3B’ -
30K MK TIICAHUM TIPABOM 1 MOTpedaMu CyCITUTLCTBA, aJKe 3MIiHU 0e3 CTaOlIbHOCTI MPU3BOIATH 0 aHApPXii,
a cTabUTBHICTH 0€3 3MiH — 10 perpecy. CTabiTbHICTh TOCTA€E BaXKIIMBOIO TAPAHTIECIO IPUHITUITY TPABOBOT BU3HA-
YEeHOCTI. 3TiIHO 3 OCTaHHIM, 3aKOH Ma€ OyTH IIUPOKO BiIOMUM, JOBEICHUM JI0 BUCOKOTO CTYTIEHS ITyOIigHO-
cTi. Y IpOTHBHOMY pa3i 3aKOH, HEBIIOMHI THM, JIUIsl KOTO BiH Ma€ 00OB’SI3KOBY CHITY, B MAHOyTHbOMY CTaHE
HE TUIbKH 1ppallioHaNbHUM, a i IPUHLIUIIOBO HEOE3MEUHUM, YaCTO IPOBOKYIOUMM HOSIBY HECTIPABEIJIUBUX Ta
CBaBUIHHUX PIIICHb.

Yacra 3MiHa 3HAUCHHSI OHSATb, SIKI BAKOPUCTOBYIOTHCSI B 3aKOHOAABCTBI, CTABUTH IIiJl 3arpo3y YMOBHU
cTabiTbHOCTI, HAIIHHOCTI 1 epen0adyBaHoCTi. bynb-aKi 3MiHN BU3HAUYEHUX MPABUJI BUMAraroTh MOIUQiKarii
cTpareriii y 3acrtocyBanHi. OTKe, IEBHUI KOHCEPBAaTH3M, BOYIOBaHUI y IMPUHLUI NPaBOBOi BU3HAYCHOCTI,
CTa€ OYEBUAHUM.

PazoM i3 TuM, CTBEPIKYIOUH, 110 BU3HAYEHICTH IIPABOBUX HPUIKCIB Oa’kaHa, yce XK JOUIIbHO HArojo-
CHUTHU Ha TOMY, 1110 B IEBHUX BUIIaKaX HEMOXKJIMBO HE YHUKHYTH HaJMIpHOI IPaBoBOi 4iTKOCTI. Lle 3ymoBiIeH0
THM, 110 IIPaBO MAa€ BIACTHBICTH 3MIHIOBATHCH 3AJIEKHO BiJ AWHAMIYHOTO PO3BUTKY CYCHIJIBHUX BiZHOCHH.
3 oAy Ha 11e y 6ararb0X HOPMAaTHBHO-IIPABOBHX aKTaX BUKOPUCTOBYIOTHCS a0CTPAaKTHI ()OPMYITIOBAHHS Ta
OIIIHOYHI IMOHSTTS, HAPUKIIA «TSKKI HACITIIKI», «PO3YMHHUI CTPOK», «y pa3i HeoOXimHocTi» Ta iH. Taxi dop-
MYJIOBaHHS Ta HOHSTTS MOXYTh OyTH KOHKPETH30BaH1 T yTOYHEH1 BUKIIIOUHO B IIPOLIEC] IPABO3aCTOCYBAHHSI.
Ix HasBHiCT He CyTepeunTh BUMO3i BU3HAYEHOCTI 3aKoHy [6, ¢. 16], alle BOHH CHPUAIOTH AMBEPTreHIlii Cy10BOT
MIPAKTHKH, sIKa MOke OyTH BUTIpaBaaHa pi3sHUMHU (paKTHIHUMH 0OCTaBHHAMH CITPAaBH Ta HEOOXITHICTIO JHHA-
MI4HOTO a00 €BOJIOLIMHOTO TIIyMaueHHs 3aKOHOJaBCTBA.

JloTpuMaHHS NIpUHLIKITY BEPXOBEHCTBA IIpaBa nepeadadae, 10 OCHOBOO MPOLECYalbHUX Aili HOBUHHO
OyTH He TUTBKH (hopMarbHE BUKOHAHHS 3aKOHOAABYMX HOPM Ta MPHITUCIB, SIKi 32a0€31eUyI0Th HaJeKHY Mpa-
BOBY NpOLENYpPY AOTPUMAHHS NpaB Ta CBOOO JIOAMHH, aje W Te, IO peasizalisi HbOro NPUHIMITY I10CTAE
MIEBHUM «HEHTpasli3aTopoM HECNPAaBEIJIMBOIO 3aKOHY» B KOHKPETHIH CHTyalil KpHUMiHaJIbHOIO NpOBa-
JDKeHHA. BumiesasHaueHuil Te3uc BigoOpaskae acHeKT B3a€MOJil HEBII €MHHMX €JIEMEHTIB BEPXOBEHCTBA
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MMPABOBA BUSHAYEHICTb VS ClrIPABELJINBICTE SAK EJIEMEHTU MNPUHLINITY BEPXOBEHCTBA NPABA

mpaBa: (hOpMaTBHOTO — HAsBHICTH €(EKTUBHOTO MEXaHI3My 3aXHCTy MpaB i CBOOO JIFOAWHU 32 JIOTIOMOTOI0
MIPaBOCYJ/Isl Ta 3MICTOBHOTO — Ha MPaBOBY BU3HAYCHICTb TA HAJECKHY MPABOBY MPOLELYPY >KOAHUM YHHOM
HE MTOBMHHI BIUIMBAaTH MIpKyBaHHs HENPaBOBOTO XapakKTepy, a TAKOK Oyab-iKi (PaKTopH, LI0 HE CTOCYIOTHCS
CIpaBeUINBOCTI a00 PO3YMHOCTI FOPUIMYHUX BUMOT 32 YMOB Ipel’ IBIICHHS I1103py a00 BUCYHEHHSI OOBHHY-
BaueHHs [3, c. 233].

TakuMm 4MHOM, CydacHH 006pa3 paBoBOI Aep>KaBU HEPO3PUBHO NOB’ SI3aHUM 3 BU3HAHHSM IPaB JTIOANHU
HaMBHIIOO LIHHICTIO T I7IE€I0 CIPaBeUIMBOCTI CKIaJHUKaMHU BEpXOBEHCTBA NpaBa. CHHTE3 BUMOT IIPaBOBOI
BHU3HAYCHOCTI Ta CIPaBEUIMBOCTI K OCHOB YHHHOI'O IPaBOIOPSIIKY Ta TapaHTyBaHHS MpaB JIIOAWHU HalBHU-
LIOI0 LIHHICTIO Jiep>KaBU MPOHU3YIOThH NPaBOBY MATPUII0 KOHLEMILI] BEPXOBEHCTBA MIPaBa Ta BiAOMBAIOTHCS
y coLliaNbHUX IHCTUTYTaX MPABOBOI AEPKaBHU. Y IIbOMY CEHCI 3 IPAKTUYHOI TOUKH 30y BaXIJINBUM € HE IeKJa-
PYBaHHS i€aJbHUX NPABOBUX HOPM, a CTBOPEHHSI PeajIbHOT MOXKIIMBOCTI JUISI KOKHOTO IMPOTHCTOSITH IPOSBAaM
HECHpaBeUIMBOCTI Ta CBABUILIIO 3 OOKY Jep>KaBH, TOTOBHICTh OPraHiB Jep:KaBHOI BIIaid pearyBaTy Ha CUTHAIIN
IPOMaITHCHKOTO CYCIIIJILCTBA, ONIEPATUBHO yCyBATH BUSIBIICH] HEIOIIKHY IIPABOBOI'O PETYJIIOBaHHS Ta IpaBo3a-
CTOCYBaHHJ, 3a0€311eUy0ur TUM CaMHM Ji€BICTb NPUHIMITY BEPXOBEHCTBA IIPaBa.

REFERENCES

1. Bogachova L.L. The principle of legal certainty in European and national law (content description). Theory
and practice of jurisprudence. 2013. Issue 2. P. 1-13.

2. Bordun-Komar N.I. The principle of the rule of law as a method of effective judicial protection of human rights
in Ukraine. Sciences of Europe. 2020. No. 6. P. 32-33.

3. Guzela M., Nesimko O. The rule of law in the system of principles of criminal proceedings. Bulletin of the Lviv
Polytechnic National University. Series: Legal sciences. 2020. Vol. 7. No. 2. P. 231-235.

4. Guivan P.D. Legal certainty as a constituent part of the principle of the rule of law. Almanac of international
law.2017. Issue 17. P. 11-21.

5. Kelman M., Kelman R. The principle of the rule of law in the activities of judicial authorities. Bulletin of the
Lviv Polytechnic National University. Series: Legal sciences. 2021. No. 3(31). P. 61-69.

6. Lapka O.Ya., Pikulya T.O. The practice of implementing the principle of legal certainty as a component of the
rule of law. Kyiv Journal of Law. 2021. No. 1. P. 11-18.

7. Marochkin L.E. Problems of judicial law-making in ensuring the principle of the rule of law. Problems of
legality. 2012. Issue 119. P. 224-237.

8. The World Justice Project. Retrieved from: https://worldjusticeproject.org/rule-of-law-index/

BUKOPUCTAHI MATEPIAJIN

1. boravora JI.JI. [IpuHuMO mpaBoOBOi BU3HAYEHOCTI B €BPOIEHCHKOMY 1 HaI[lOHAJIBLHOMY IIpaBi (3MiCTOBHA
xapakrepuctuka). Teopis i npakmuka npasoznascmea. 2013. Bum. 2. C. 1-13. URL: file:///C:/Users/User/Downloads/
tipp 2013 2 74.pdf (zara 3Bepuenns: 05.10.2023 p.)

2. Bopoyr-Komap H.I. IlpuHImIIT BepXOBEHCTBA MIpaBa K METO €(PEKTUBHOTO CYIOBOTO 3aXHCTY MPaB JFOIUHH
B YkpaiHi. Sciences of Europe. 2020. Ne 6. C. 32-33.

3. Tyzema M., HecimMko O. BepxoBeHCTBO mpaBa B CHCTEMi 3acaj] KpUMIHAIBHOTO TIPOBAPKEHHS. Bicnux Hayio-
HanbHo2o yHigepcumemy «JIvsiscora nonimexnixay. Cepis: IOpuouuni nayxu. 2020. T. 7. Ne 2. C. 231-235.

4. Tyiiau I1.]]. I[IpaBoBa BU3HAYCHICTD SIK CKJIAJ0BA YACTHHA MIPUHIUITY BEPXOBCHCTBA TIpaBa. A1bManax midic-
Hapoonoeo npasa. 2017. Bum. 17. C. 11-21.

5. Kembman M., Kenpman P. [IpuHIIMTT BepXOBEHCTBA MpaBa B MisUTEHOCTI OPTaHiB CyNOBOI BiIagu. Bichux Hayi-
OHAbHORO0 YHigepcumemy «JIvsiscvka nonimexwixay. Cepia: IOpuouuni nayxu. 2021. Ne 3(31). C. 61-69.

6. Jlamka O.4., Ilikymnsa T.O. IlpakTuka peatizamii TpUHIMITY IPAaBOBOI BU3HAYEHOCTI SIK CKJIaTHIKA BEPXOBCH-
cTBa mpaBa. Kuiscvxuil uaconuc npasa.2021. Ne 1. C. 11 — 18.

7. Mapoukin 1.€. [Ipobnemu cynoBoi MpaBoTBOPYOCTI B 3a0e3IeUeHHI PUHIMIY BEpXOBEHCTBA Ipasa. [Ipo-
onemu 3axonnocmi. 2012. Bum. 119. C. 224-237.

8. The World Justice Project. URL: https://worldjusticeproject.org/rule-of-law-index/ (mara 3BepHEHHS:
05.10.2023 p.)

Ehrlich’s Journal. 2023. Volume 7. 81



10 YBAI'1 ABTOPIB
FOR AUTHORS
BHMOTIH J10 ITYBJIIKAIITH
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nepexany npamb €srena Eprixa.

CrarTs OBHMHHA OyTH CTBOpPEHA 0COOMCTO Ti€r0 0c000r0 (0cobamMu), MO BKa3aHa (BKa3aHi) sIK aBTOP
(aBTOpM); He MOBUHHA OyTH OITyOJIIKOBaHOI (ITOBHICTIO a00 YacCTKOBO) 4u repeOyBaTH Ha PO3MISAl IIOI0
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Crarti moBHHEH OyTH BJIACTHBUI HAyKOBUH CTHJIL BHUKJIQAYy Marepiany (TOYHICTH, JAKOHIUHICTB,
JIOT1YHICTb, 3PO3YMIIICTh) Ta BUCOKHI HAYKOBUH PiBEHb.

HayxoBa cTarTst Ma€ MiCTUTH TaKi CTPYKTYPHI eJleMeHTH:

1) mocranoBKy mnpoOieMH Ta BH3HAYEHHs ii 3B'A3KY 3 BAXUIMBUMH HAyKOBHUMH YW NPAKTHYHUMHU
poOIeMamu;

2) OWIHKY CTyINeHs HayKoBOI PO3poOKH MpoONeMH 13 3a3HAUCHHSM HEBUPINICHUX IONEpEeTHHKAMU
ACTICKTIB 3arajbHOI MPoOIeMH, PO3B’I3aHHIO KOTPUX MIPHUCBIUYETHCS CTATTS;

3) MeTy JOCIIiIKeHHS;

4) KOHKPETHI 3a7adi JOCITiKCHHS;

5) oOrpyHTyBaHHS METONOJIOTIi AOCTIHKEHHS (B TOMY BHUMAJKY, SKIIO BOHA MICTUTh HOBU3HY 1 MOXeE
3alliKaBUTH YHATa4ya, 3BaKal04M Ha PEJIMET CTaTTi);

6) BUKJIaJ] OCHOBHOT'O Marepiaiy AOCHIiPKEHHS Ta 3100y THX aBTOPOM (aBTOpaMi ) HayKOBUX PE3YJIbTaTIB;

7) BUCHOBKH, y SIKHX CTHCJIO 3a3HA4a€ThCs, B YOMY CaMe IOJISIrae JOCATHEHHs [TOCTABICHOI METH Ta
BUPIMIECHHS KOHKPETHHUX 3aJ71a4 JOCIIKCHHS.

JlaHi enneMeHTH y TeKCT1 BUAUISTH HE TOTPiOHO.

[Topsinok po3MILIEHHS CTPYKTYPHHUX €JIEMEHTIB!

*  PyOpuxka xxypHauy.

* Haspa (ne Oinbuie 15 MOBHO3HAYHHMX CIIiB), KOTpa NMOBMHHA TOYHO BioOpaskaTd 3MICT Mpali,
MICTUTH KJIFOYOBI CIIOBA.

*  VIK.

» Im's, mpi3Buie aBropa(iB), HAyKOBMI CTYIiHb 1 BUCHE 3BaHHS, 1MOCana, Micle poOOTH/HABYAHHS,
enekrponHa moimra, Homep ORCID (http://orcid.org/), Scopus-Author ID (3a3HayaeTbcs 3a
HAasBHOCTI 1HJIEKCOBaHUX ITyOumiKamiid y Scopus).

*  Amsortaris (o6csrom He MeHIT K 1800 3HaKIB) — MICTHTh KOPOTKY CTHCITY XapaKTEPUCTHKY 3MICTy
mpaili 1 pe3yybTariB JOCIKeHb, 10 J03BOJISIE YATAYCBI 3PO3YyMITH, Y MOXE 3alliKaBUTH HOTO
MTOBHUH TEKCT PYKOIIHCY.

*  Kurouosi crmoBa. CyKynHICTh KJIFOYOBHX CIIiB TIOBMHHA BIiATOBITaTH OCHOBHOMY 3MICTy CTaTTi,
BiOOpaXkaTy pe3ynbTaTd JOCIiKEeHHs 1 3a0e3meuyBaT X TeMarnyHui rmomryK. KirodoBi ciioBa
NOTPiOHO MMOJIaBaTH Y HA3UBHOMY BiJIMIHKY Uepe3 KOMY.

[lepeniyeHi CTPYKTYpHI €IEMEHTH TIOAAOTHCS YKPATHCHKOIO 1 aHIIIIHCHKOK MOBaMH.

VYci abpeBiaTypu Ta CKOPOYEHHS, 32 BHHATKOM 3arajbHONPUUHSATHX, MOBHHHI OyTH po3mudpoBaHi
[IPU MIEPIIOMY BUKOPHCTaHHI y TeKcTi. HeoOXiqHO TOUYHO BKa3yBaTH JKEpesio 3rajyBaHHMX y CTaTTi LUTAT,
uudpoBHX i pakTIHKX AaHuX. biGmiorpadiuni HoCcHIIaHHS B TEKCT1 0OPMIISIOTHCS 32 TOTTOMOTOIO KBaIPaTHUX
nyxok. [lepma ungpa — mopsaKoBuii HOMEp MpaLli B CIMCKY JIiTepaTypH, Apyra — CTOpiHKa [IUTOBAHOI Ipari
(mampuxian [2, c. 148], abo [4, cT. 26] — SIKIII0 TOCHIAHHS Ha CTATTIO 3aKOHY ).

Criucok JitepaTypy MONAETHCS B KiHILI CTaTTi (B andaBiTHOMY MOPSAAKY ab0 B MOPSAKY 3TadyBaHH:)
i Ha3Bow «Bukopucrani Matepianm». [Ipu odopmienHi 6i6miorpadiyHIX OCHIAHb Ta CITUCKY JIiTeparypu
ciig morpumyBatuchk JJCTY 8302:2015. Takok MOAAEThCS CIHCOK JIITEpaTypu, OPOPMIICHIH JTATHHHUIICIO —
References. Jlaunii ciucok oopMITIOETBCS 3T1IHO 3 MIXKHAPOIHUM cTaHaapToM APA.

BinmoBiganeHICTh 32 3MICT 1 IOCTOBIPHICTH PYKOIIUCY HECE aBTOP.

Penakuiiina konerist 30epirae 3a co00I0 MPaBo peAaryBaTy pyKOIUCH, a Ticysl myOITikalii po3MilryBaTu
X Ha BeO-caiiTi )KypHay.
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Mo yeazu asmopie

IOJIITUKA PEIIEH3YBAHHA

ITpouec peueHzyBaHHS.

«EpmixiBchKuil KypHad» MyOmiKye JHIIe Ti Marepiany, MO YCIIIIHO MPOHIUIN NpOLeaAypy peLeH3y-
BaHHs. YCi MaTepianu, sIKi HaIXOJsATh 10 penakuii « EpiiXiBChbKoOTo KypHay», IPOXOISTh «IIOABiHHE ‘ciine’
penensyBaHHs». BoHO 31iHiCHIOEThCS IBOMa HE3aJCKHUMHU PEIIeH3EHTaMH, KOTPI Ail0Th OKPEMO, HE 3HAIOTh
PO OLIHKH OJIMH OAHOTO. IMEHa peLieH3eHTIB Ta aBTOPiB MPUXOBaH1 OMH BiJl OIHOTO.

Marepiai, 110 HaJCUIa€Thes Ha po3TIsi « EpIiXiBCHKOTO Ky pHAILY», IEPII 3a BCE MA€E BiMOBIAaTH TeMa-
TUYHUM Ta TEXHIYHUM BHUMOTaM. SIKII0 MaTepiall He BiAMOBiIa€ BUMOTaM JKypHaIly, BiH 0Jjpa3y MOBEPTAETHCS
aBTOpY ISl BUMpaBieHHA. PerieH3yBaHHsI Ta MyOIiKallis PyKOIHCIB € HACTUIBKU ONEPaTUBHOIO, HACKIIBKY 1Ie
MOXITUBO. SIK MpaBuIIo, pelieH3eHTaM MPOMOHYEThCSI HaJaTH BiMOBIb 10 2 THKHIB.

PenensyBanns nepeadavae CriBOpalo 3 eKCrepTaMy B KOHKPETHIH (BY3bKiif) ramysi, siki € KBaidikoBa-
HUMU 1 3/1aTHI 3a0e31edyBaTy 00'€EKTUBHUIA PO3TIIS/.

OcrarouHe pilieHHs 010 MyOiIiKalii npuiiMae perakiiiiHa KoJeris Ta TOJIOBHUH pellakTop, 30KpeMa.

Ha migcraBi pimeHHs, KOTpe NpUIMAaEThbCs 13 BpaxyBaHHIM OTPHUMAaHHUX PEIeH3il, aBTOpaM HaJcHia-
€THCS JINCT EIEKTPOHHOIO TOIITOIO, SIKHI MICTHTB 3arajbHy OLIHKY CTaTTi i OCTaTOYHE PIlLICHHS MO0 MpPHUHi-
HATTS 10 MyONiKamii Ui BiAXUICHHS PYKOIHCY.

IHcTpyKuIist A1 peneH3eHTiB.

OniHIOBaHHS BKIIIOYAE J[BA €TAIM: MOTIEPEIHIN OIS Ta JeTadbHUN OIS,

OOrpyHTOBaHICTh 1 JOCTOBIPHICTh OTPUMAHUX PE3YNBTATIB — € KIIOYOBHUMHU ACTIEKTAMH, SIKi MOBHHHI
OyTu Bif3HaueHi B peuensii (Gopma peueHsii 1oaaeThes).

Tonepeouiii 0ena0 Na€ MOXKIMBICTh PELIEH3CHTY MOCTIINTH 3arajibHy LiHHICTH MaTepiany i MOBUHEH
MICTHTH BIAIOBIAI HA MUTAHHS:

+ Yu € akTyanpHOIO HayKoBa pobiiemMa, oOpaHa aBTopom?

* Yu 4iTKO cPopMyIbOBaHO METY Ta 3aBIAHHS AOCIiHKSHHS?

+ Yu BiAnoBiae CTHIIb 1 JIOTiKa BUKJIAAY TEKCTY HAayKOBid MpUpoAl Marepiaiy?

Yy MicTATBCS TOCHIIAHHS Ha aKTyalbHY JiTepaTypy 3 oOpaHoi mpobiemu?

Jlemanvruii 0271510 TPYHTYETHCS HA PO3TOPHYTOMY JIOCIIIKEHHI PYKOITUCY 1 BKIIFOUAE HACTYITHI ITUTAHHS:

+ Yu Mae Micue 0cOOMCTHI BHECOK aBTOpa Y BUPIIICHHS MOCTaBIeHOI mpobieMu?

 Yu BUKOPUCTOBYIOTHCS B JOCTIIXKEHH1 HOBATOPCHKHUI Ta TBOPYHIA MiAX0q1?

* Yu 4iTKO MpeaCcTaBICHO OTPUMaHi pe3ynbTaTi?

 Yu MicTThCs B pOOOTI 3HAUUMI pe3yabraTu?

+ Yu MaloTh OTpUMaHi pe3yNbTaTH TEOPETUIHE 3HAYCHHS?

+ Yu MaloTh OTpUMaHi pe3yNbTaTH MPUKIIaIHEe 3HAUCHHS?

+ Yu MOKHA BBaXKaTH PYKOIHMC L[IHHUM BHECKOM JIJIsI raiy3i?

PenieH3eHTy TakoX MPOMOHYETHCS HAATH KOMEHTapi MI00 PYKOMHUCY 13 3a3Ha4eHHSIM 000B’I3KOBHX Ta
PEKOMEHAOBaHUX 3MiH.

I, HacamKiHeIb, PEIICH3CHT MiABOAUTE NIOCYMOK TIOJ0 PEIICH30BaHOI poOOTH:

1) pexoMeHayBaTH PyKOIHUC 10 APYKY;

2) peKOMEeHAyBaTH PYKOIIMC 0 APYKY IiCJIs BiAMOBIIHUX BUIPABICHb Ta BJOCKOHAICHB;

3) BIIXWJIHMTH PYKOITHC.

[onituka peneH3yBaHHs «EpmixiBcbKOro ypHaly» TMOKIMKaHa 3a0e3ledyBaTH HalBUIII CTaHAApPTH
oryOniKyBaHHs pyKonuciB. J{o0ip pereH3eHTIB MPOBOANTHCA 13 BpaxyBaHHSM iX CIEliallbHUX 3HaHb Ta Hay-
KOBOT'O JIOCBITY.
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