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KJITIOYOBI ACHHEKTH MEXAHI3MY 3AXUCTY IIPAB
JIOJJHHH B IH® OPMAILIIHHOMY CYCIILIBCTBI

V]IK 342.7:004
DOI https://doi.org/10.32782/ehrlichsjournal-2025-15.01

OKCAHA BYHUYYK
Kanouoam 1wpuouyHux Hayk,
oouenm Kagheopu meopii npasa ma npae A0OUHU

YepHiBenbKOro HanioHaJLHOIO YHiBepcuTeTy iMeHi IOpis ®eabkoBnua, Ykpaina
o.bunchuk@chnu.edu.ua
ORCID: 0000-0002-7280-6957

AHomauisi. YkpaiHCbKe CyCnifnbCTBO MepexmBae akTUBHY LIMAPOBI3aLilo BCiX cep XUTTS — Big AepKas-
HOro ynpasniHHA 0O NpMBaTHOrO ChifikyBaHHSA. Lle cTBoproe HOBI yMOBM ANns peanisadii npaB fnoguHu, ane
TaKoX MOPOMAXKYE HOBI PU3NKM (NOPYLLUEHHSA NPUBATHOCTI, HEMPABOMIPHUIA OOCTYN A0 NEPCOHANbHUX OaHUX,
MaHinynsauil indopMaLiiHUMKY NOTOKaMM Ta iH.). AKTyanbHICTb JOCNIAXEHHS MEXaHi3My 3aXUCTY npaB NoaNHM
B iHbopMaLiiHOMY CYCNiNbCTBI 3pOCTaE y 3B’AA3KY 3 BiACYTHICTIO €AMHMX MigX0A4iB A0 BU3HAYEHHS Ta 3aXUCTY
iHdopMaLiiHuX nNpas, Wo NOTpedye KOMMNIEKCHUX NPaBOBUX PilLEHb.

IHdopMaLiiHe CycninbCTBO 3MiHIOE NPUPOAY NPaBOBUX BI4HOCUH: JOCTYN 4O iHbopmaluii, ceobona Bupa-
XKEHHS OYMKW, MPaBO Ha NPUBATHICTb i 3aXMCT NEPCOHANbHUX AaHWX CTaloTb HAA3BMYANHO BaXNMBUMU ONS
iHAMBIAA, BOOHOYAC CKNAgHICTb LMGPOBMX TEXHOMONIN BNMBAE HA IX NPAKTUYHY pearnisadito Ta 3axuct. AHa-
norivyHo, undpoBi TpaHcdopMaLlii HECyTb BUKIMKN A5 3aXUCTY aBTOPCLKOrO NpaBa, OCKiNbkM 00’ €KTU iHTENekK-
TyanbHOI BMACHOCTI JTIEerko KOMitoTbCH, PENPOAYKYHOTHCS Ta MNOLUMPIOTLCS 6€3 HaneXXHoI NPaBOBOT OXOPOHM.
Ha ubomy Tni BUHUKae notpeba B imnnemeHTauil eheKTUBHOIO MeXaHi3aMy NpaBoBOro 3ax1cCTy, Skuin 6u rapmo-
Hi3yBaB peanisaLito npas MOAMHU Ta OXOPOHY aBTOPChKUX NpaB Y LMPOBOMY CepeLOoBULL.

[loTpuMaHHSA rapaHTiii npaB NOANHN Ta X 3aXUCT 3aKpinmeHi K y HalioHanbHWX, Tak i B MiXKHapOgHWUX HOp-
MaTuBHMX akTax. beaymoBHO, 3abe3neveHHs, peanisauis, 3aX1cT nNpae JIONHN — BAXKITMBUN MOKA3HWUK KOXHOT
npaBoBOi AepXaBu. BUkOHaHHA 3aBAaHHA LWOA0 3axXMCTy NpaB NI0OUHW 3anexuTb, Hacamnepes, Big piBHA
[OCArHEeHb KpaiHN Ta MexXaHi3MmiB, Lo iCHYHOTb Ha HalioHanbHOMY piBHI. MexaHi3am 3axucTy npas NoanHN — Le
B32EMO3B’A30K HOCIA NMpaBa (KOHKPETHOI MI0AMHN) Ha 3aXMCT Ta OpraHy AepXXaBHOI BNaau, WO 34iNCHI0ETHCS
B NpoLiecyanbHOMY pexnMi peanisadii NpaBOOXOPOHHUX BIAHOCKH 3 METOO 3aXMCTY Ccy6’eKTMBHOIO npaga.

HocnigpkeHHa cnpusie opMyBaHHIO y3aranbHeHOoI Teopil iHdopMauiiHUX npaB NIAMHU K OKPEeMOro
HanpsMy NpaBO3HABCTBA, LLO BKIOYA€E po3rnsad npas i cBoboa y umdpoBoMy cepeaoBuLLi, aHani3 NPUpOaHNX
i OPUAMYHUX MEX TX peani3allii, a TakoX MOAentoBaHHS e(PEKTUBHUX MEXaHI3MIB 3aXUCTY.

Krnroyosi crioga: npasa nogviHW, iHpopmaLinHi npaBa, MexaHiaM 3axucTy npas, iHpopMmauinHe cepeno-
BULLE, aBTOPCbKE MpaBo, UMPOBi TEXHOMOTI.

KEY ASPECTS OF THE MECHANISM FOR PROTECTING
HUMAN RIGHTS IN THE INFORMATION SOCIETY

UDC 342.7:004
DOI https://doi.org/10.32782/ehrlichsjournal-2025-15.01

OKSANA BUNCHUK
Candidate of Legal Sciences,
Associate Professor at the Department of Theory of Law and Human Rights

Yuriy Fedkovych Chernivtsi National University, Ukraine
o.bunchuk@chnu.edu.ua
ORCID: 0000-0002-7280-6957

Abstract. Ukrainian society is experiencing active digitalization of all spheres of life — from public
administration to private communication. This creates new conditions for the implementation of human rights,
but also generates new risks (violation of privacy, illegal access to personal data, manipulation of information
flows, etc.). The relevance of studying the mechanism for protecting human rights in the information society
is growing due to the lack of unified approaches to defining and protecting information rights, which requires
complex legal solutions.

The information society is changing the nature of legal relations: access to information, freedom of expression,
the right to privacy and protection of personal data are becoming extremely important for the individual,
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OkcaHa ByHuyk

while the complexity of digital technologies affects their practical implementation and protection. Similarly,
digital transformations pose challenges for copyright protection, since intellectual property objects are easily
copied, reproduced and distributed without proper legal protection. Against this background, there is a need to
implement an effective legal protection mechanism that would harmonize the implementation of human rights
and copyright protection in the digital environment.

Compliance with human rights guarantees and their protection are enshrined in both national and international
regulatory acts. Of course, ensuring, implementing, and protecting human rights is an important indicator of every
legal state. Fulfilling the task of protecting human rights depends, first of all, on the level of achievements of the country
and the mechanisms that exist at the national level. The mechanism for protecting human rights is the relationship
between the bearer of the right (a specific person) to protection and the state authority, which is carried out in
the procedural regime of implementing law enforcement relations in order to protect subjective rights.

The study contributes to the formation of a generalized theory of information human rights as a separate
direction of law, which includes the consideration of rights and freedoms in the digital environment, the analysis
of the natural and legal limits of theirimplementation, as well as the modeling of effective protection mechanisms.

Key words: human rights, information rights, rights protection mechanism. Information environment,
copyright, digital technologies.

IMocTranoBka npodiaemu. OnHUM 13 BU3HAYAJIBHUX €TaIiB PO3BUTKY Cy4acHO! MBIl BBAKAETHCS
CTaHOBIICHHS iHPOPMALIHOTO CYCIiIBCTBA, 0 CYMPOBOIKYETHCS TNMTUOOKUMHU COL[IaIbHUMHU, EKOHOMIYHUMH
Ta MpaBoBUMH TpaHchopmauismu. [apopmanis, 3HaHHS Ta HTUPPOBI TEXHOIOTII TEPETBOPUIIUCS HA CTpaTeriy-
HUI pecypc, SKUH BH3HAYA€ TEMIIM PO3BUTKY JIepXkaB, PiBeHb JO0OpOOYTy CycHijbcTBa Ta MOMKIMBOCTI pea-
mi3anii npaB i cBoOon mroanHU. B Takux ymMoBax 0COOJHMBOI aKTyalbHOCTI HaOyBa€ MUTaHHS €(EKTHBHOIO
MeXaHi3My 3axHCTy MpaB JIOAWHH, 30KpeMa B iHdopmauiinii cdepi. [Hpopmanis BrmmBae Ha eKOHOMIYHUN
PO3BUTOK, JOCTYII JI0 3HAHb, KOMYHIKAI[i}0 MK JTFOJ[bMU Ta MOJITHYHI Tiporiecu. Pa3om 3 Tum, 11 TOMiHyBaHHS
MOPOYKY€E HOB1 BUKIUKH JUIs IPaBOBOi cucteMu. OCOOIMBO 1€ CTOCYETHCSI MEXaHI3MY 3aXUCTY MPaB JTIOAUHU
B HU(POBOMY CEpelIOBHIIII. Y TaKOMY CYCHUIBCTBI MpaBa JIOAUHU Ha0yBatOTh HOBOTO 3MiCTy, ajxe iHpopma-
LifHI TEXHOIOTIi CTBOPIOIOTH SIK PO3LIMPEHI MOKIUBOCTI JUIA iX peajizalii, Tak 1 MOTeHLiHHI 3arpo3u.

Ha cyyacHomy erarmi po3BHTKY iH(OPMAIIHHOTO CyCITiIbCTBA BUHUKAIOTH pealibHi poliemu y cdepi
uudpoBuX Npas. Po3misa MexaHi3MiB HallioHAIBHOT iHQOpMaLiiHOT Oe3MeKkH Ta IMIIEMEeHTaLi1 €BPONIEHCHKIX
CTaHJapTiB y MpaBoBe Mojie YKpaiHu 3acBiIuye NOTpely ajanrtamii mpaBoBUX MOAETCH 10 yMOB H(poBizalii.
[MuTanns 3axucTy mpas JTIOAMHU HaOyBae 0coOMMBOI TOCTPOTH B yMOBAx BilHH. J{oCTiIKEeHHS IOPHIUYHOTO
3a0e3mnedyeHHs iHhopMaLiiHUX [TpaB B yMOBax BiiHU B YKpaiHi BKa3ye Ha cepio3Hi poliemMu peaizauii cBo-
0onu BUpaXeHHS Ta AOCTYIY JO IO0CTOBiIpHOI iH(popMallii, 110 BU3HAYa€e MOTpeOdy MpaBOBOTO pearyBaHHs Ha
HOBI1 BUKJIMKH.

Pi3HOCTOpOHHI MOCTiIKEHHS BIUIMBY 1H(QOPMAIIHOTO CyCHiIbCTBA Ha MpaBa JIOAMHU BigoOpakeHi
y mpatsix A. bepessucekoi, O. ['msiku, O. Jlanunbss, O. [13p00a8b, JI. Kinumancekoi, I JIynumms, C. Matsik,
B. [Innumuyka Ta iHIIMX Cy4acHUX HayKoBIiB. l1le oanH HampsiM HayKOBHX MTPaLlb 30CEPEIKY€ETHCS Ha aHaMi31
HOBHX 3arpo3 Jisl IpaB JIOAWHHU B mH(poBoMy TpocTopi. Hu3ka BITUM3HSHUX aBTOPIB y CBOiX MyOJiKamisx
BH3HAYAIOTh BAKJIMBICTh BUBUCHHS U(PPOBHX 3arpo3 i KiOep3I0UMHHOCTI, SIKa 34aTHA MTiApUBaTH 0a30Bi ITpaBa,
Taki SIK MPUBATHICTb, 3aXHUCT NaHUX, cBoOoaa cioBa. L{s mpobiema 0coOMMBO akTyaibHa B yMOBax TiOpUaHOT
BiliHM Ta iH(pOpMaLiIHHUX aTak, sIKi CIPUYMHSIOTH 3arOCTPEHHS 3arpo3 IS NpaB JIOAUHH B [HTEpHETI.

Pazom 3 TuM, MexaHi3M 3aXMCTy MpaB JIIOAWHU B YMOBax IoOanizalifHUX 3MiH MOTpedye 0COOIMBOT
yBaru AocnigHukiB. Lle cTocyeTbes, Hacammepes, BIUIMBY HU(PPOBUX TEXHOJIOTIH Ha 3MiHY CTPYKTYPH MeXa-
Hi3My 3aXHCTY TIpaB JIOIUHHA. B ymMoBax iH(pOpMaLiifHOro CycHiibCTBa MpaBa JIOJUHUA BUXOAATH HA PiBEHb
UU(pPOBHX TPaB, 110 MOTPEOYIOTh YiTKOTO MPaBOBOTO BU3HAYCHHS Ta HaIIHHUX MexaHi3MiB 3axucty. Llinkom
MPaBUIBHO Harojiouye y cBoemy nociimkenHi K. TokapeBa: «MacoBe BUKOPUCTaHHS JaHUX, IEPCOHATBHOT
iH(pOpMaIIii Ta aNrOpUTMIYHI pillIeHHs] CTBOPIOIOTH PU3MKH JUIs peaiizamii mpas JIOAUHY, 0 BUMArae Bifmo-
BiJJHOTO TPaBOBOrO pearyBaHHs. Takuil MiIXiJ MiAKPECITIOE 3B A30K MiX PO3BUTKOM 1H(OpMaLiiHIX TEXHO-
JIOT1# 1 3aXUCTOM Cy0’€KTMBHUX IpaB rpomMajsH [1].

Metor10 cTarTi € JeTajgbHE JOCHTIHKEHHS Ta aHalli3 KIIOYOBUX acIeKTiB MeXaHi3My 3aXHCTy NpaB
JIIOMVHU Ha Cy4acHOMY eTalli pO3BUTKY iH(opMamiiHOTo CycCIiibCTRa.

Indopmaniiine CycninbCTBO XapaKTepU3y€eThCs TOMiHYBaHHIM iH(opMallii Ta 3HaHb SIK OCHOBHOTO YHH-
HHKA COILiaJbHO-€KOHOMIUHOTO PO3BUTKY. MOTO KIIIOUOBHMH O3HAKAMH € IHPOKE BHUKOPHCTAHHS iH(OpMa-
LiHHO-KOMYHIKalliHHUX TEXHOJOTiH, modamnizamis iHpopMaLiiHUX MOTOKIB, PO3BUTOK IH(POBOI EKOHOMIKK
Ta 3pOCTaHHS POJi iHTeNeKkTyanbHOi mpaui. B ymoBax iH(popMamiiiHOro CyCHilIbCTBa 3HAUYHO 3MIHIOETHCS
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Krto4oBi acnekTn MexaHiamy 3axucTy npas fnoauMHU B iHPOpMaLiNHOMY CyCninbCTBI

XapakTep npaBoBinHOCHH. [HopMarllist crae 06’ €KTOM IPaBOBOTO 3aXKCTY, a TOCTYI 10 Hel — BasKJINBOIO CKIIa-
JIOBOIO peaizalii nmpas i ¢cBoOox JtonuHN. BoHOUac nudpose cepeoBuIe YCKIaIHIOE KOHTPOII 32 JOTPH-
MaHHSM TIpaB, 30KpeMa aBTOPCHKHX, OCKIJIBKH KOIIFOBAHHS Ta TOMIMPEHHS iHpOpMaIlii Moxke BinOyBarucs
MUTTEBO 1 0€3 3HAYHUX BUTpAT. TakuM 4WHOM, iH(QOpMAaIliiHEe CYCIIIbCTBO BUMarae nepeocMHUCIEHHS TPaIn-
HIHHUX TTPABOBUX MEXaHI3MiB Ta a/IanTallii iX 0 HOBUX TEXHOJIOTIYHUX pealiil.

HoBwuif THII CycTisIbcTBAa CTBOPIOE HOBI MOMKIIMBOCTI JUTSL peastizalii mpas JIFOIUMHHU, 30KpeMa IpaBa Ha
cBoOOIy cioBa, MocTyn a0 iHdopmariii, cBo0omay TBopuocTi. BomHowac, iH(opMarliiiHe CycmiibcTBO MOPO-
JDKY€ 1 HOBI 3arpo3H: HE3aKOHHE BUKOPHCTAHHS 00’ €KTIB aBTOPCHKOTO TIpaBa, MipaTcTBO, MOPYIICHHS MTpaBa
Ha TIPUBATHICTh, TOMMPEHHS Je3iHdopMartii Ta Kidep31ounHHICTh. BHHNKae HEOOXiMHICTH KOMIUIEKCHOTO
JOCITIPKEHHST MEXaHi3MiB 3aXHCTy TIPaB JIIOAMHA Ta aBTOPCHKOTO TpaBa B yMOBax mu(poBizallii cycrmiapHIX
BimHOCHH. SIK 3ayBaxye B. [Tunmmmayk, ocoOucTi mpaBa i cBOOOIM JIFOAMHN HEBiJ €MHI BiJl OE3MEKH JFOIMHH,
CYCIIUIBCTBA 1 JIEpIKaBH, CaMe TOMY, «aKTyaJIbHOIO ITOCTae MpodiaeMa MOUIyKy OasaHcy MiK 3aXHCTOM NpH-
BaTHOCTI, Y TOMY YHCJI iHQOpPMaIiiHOI MPUBATHOCTI KUATTS JIIOAWHU, Ta TIOTpedaMu 3aXUCTy iH(opMaIliitHOi
1 HaIlioHapHOI Oe3rekm» [2, c. 11]. Po3BuTok iH(OpMaIliifHOTO CyCIibCTBAa BUMAarae 3aKOHO/IaB40 BH3HAYE-
HUX 00MeXeHb B iH(hopMarliifHii cdepi mo0 AOBITFHOTO TTOBOKEHHS 3 TIPaBaMU JIFOAHHU.

[lpaBa nrommHM € (yHIAMEHTAIBHOIO I[IHHICTIO JAEMOKPATHYHOI NEep)KaBH Ta MPABOBOI CHCTEMH.
B indopmariiitHomy cycminbcTBi 0COOTMBOTO 3HAYSHHSI HAOYBAIOTh TaKi MpaBa, SK MPaBo Ha CBOOOTY BUpa-
’KEHHS NOIVIA/IIB, IPaBo Ha iH(OPMAIIifo, TPaBo Ha 3aXHUCT MEPCOHANBHHUX JaHUX, PABO Ha HEJOTOPKAHHICTD
MIPUBATHOTO KUTTS Ta TIPABO Ha Pe3yJbTaTH iHTENEKTyaIbHOI MisuTbHOCTI. CBOOOMA c10Ba Ta TocTyn A0 iHhOp-
Marlii € HeoOXiTHUMH YMOBaMH PO3BUTKY TPOMAISTHCHKOTO CYCIIIIBCTBA Ta 3a0€3MeUeHHs MTPO30POCTi Tisib-
HOCTI opraiB Biamgu. OmHaK peamizallis UX MpaB IMOBHHHA 3IMCHIOBATUCS 3 YpaxXyBaHHSIM OallaHCy MiX
CYCIUTPHAMH iHTEpeCcaMH Ta MpaBaMH iHIIUX 0Ci0, 30KpeMa aBTOPiB 1 MPaBOBIIACHUKIB.

BuxoprctanHs uppoBrUX TEXHOIOT1H CIIPOBOKYBAJIO PI3HOMAaHITHI PEBOIIONIHHI TIEPETBOPEHHS Cydac-
HOTO CYCIIIBCTBA: «...IIH(POBY PEBOIIOIII0, TUPPOBY TpaHCPOPMAIIil0 CYCHUTBHUX BiTHOCHH, SKa BHpaXka-
€ThCS B 3aCTOCYBaHHI Cy4aCcHUX NU(POBHUX TEXHOJOTIH B Pi3HUX cdepax HisSUTBHOCTI JIOAWHU i K (aKTop
TUHAMIYHOTO PO3BUTKY IMPHBEJA JI0 CTBOPEHHS IU(POBOI €KOHOMIKH, (hOpMYBaHHS IHCTUTYTIB IIU(PPOBOTO
mpaBa, HOBOi KOH(Iryparii comiaJbHUX BiTHOCHH Ha 0a3l BUKOPHCTAHHS COIIaIbHUX MEpeXk, |HTepHeTy,
iHIMX iH(QOpMAaIiiTHO-KOMYHIKaiHHUX TeXHoJOoTii» [3, c. 154]. IaTeHcHBHE BUKOpHCTAaHHS U(POBHUX TEX-
HOJIOTi¥ BIUIMBAa€ Ha PiBeHb e(DEKTUBHOTO 3aXUCTY MpaB, CBOOO/ Ta 3aKOHHUX IHTEpECiB Cy0’€KTIB Mpasa.

Oco0mmBo Bpa3nuBuM B iH(QOPMAIifHOMY CYCIIIBCTBI CTa€ iHCTUTYT IHTEJEKTYaJIbHOI BIACHOCTI.
Enoxa mudposoi Tpancdopmariii BiqoOpaXkaroThCsl Ha MOXKIMBOCTSIX 3a0€3MEUNTH 3aXHUCT IMpaBa IHTEIEK-
TyanpHOI BiacHOCTi. HoBi peamii xibeprociyr Ta KiGeprpocTopy akTyasli3yloTh BUMOTY 0O€3MeYHOr0 BHUKO-
PHUCTaHHS IHTEJIEKTYaJbHOI BIACHOCTI JUTSl BCIX YYaCHUKIB MUBUTRHOTO 000poTy. «CTBOpEHHS TOOYI0BaHUX
3a TIPUHITUTIOM KOMIUIEKCHUX TEXHOJIOTIiH CKIaJHUX 00’ €KTiB (MITYYHHH 1HTEIEKT, aHAIITHYHI CTPYKTypH Ha
ocHoBi «Big Data» Smart Everything Tommo) ¢popmye 3anuT Ha po3MUpEeHHs MEPETiKy OXOPOHIOBAaHUX 00’ €K-
TiB IHTENEKTYaIbHOT BIACHOCTI, CTBOPEHHS «KiOepBIaCHOCTI» (TpaBa Ha BipTyalbHi 00’ €KTH IIU(PPOBOTO MPO-
cTopy)» [3, c. 157-158].

IHdopmariliHi TeXHONOTIi CTBOPIOIOTH HOBI BUKIIMKHU JUIS 3aXWCTY IIpaB JIOAMHA. MacoBe 30UpaHHS
Ta 00poOKa MepCOHANIBHAUX AAHUX, MiSIBHICTH COMIaIbHUX MEPeXK 1 IU(poBuX miardopM noTpedyroTs edek-
TUBHUX ITPABOBHUX MEXaHI3MiB KOHTPOJO Ta BiMOBiaIbHOCTI. MeXaHi3M 3aXUCTy TpaB JIOIWHU B iHPOpMa-
LIHHOMY CYCHIIBCTBI ABIISIE COOOI0 CYKYITHICTH MTPABOBUX, OpTaHi3aIlifHUX Ta IHCTUTYIIHHAX 3ac00iB, CIIps-
MOBaHHMX Ha 3a0e3Te4eHHs peai3allii, OXOPOHH Ta BiTHOBJIECHHS MMOPYIICHNUX MpaB. [0 OCHOBHUX €JIEMEHTIB
IILOTO0 MEXaHi3My HaJIe)KaTh: HOPMATHBHO-TIPABOBHH €JIEMEHT, SIKMH BKJIIOYAa€ MIKHAPOIHI JIOTOBOPH, KOH-
CTHUTYIIII{HI HOPMU Ta HaIliOHAJIhHE 3aKOHO/IABCTBO, IO PEryItoe iHPOpMaIiliHI BiTHOCHHU; IHCTUTYIIHHUH
eNIeMEHT, MPECTAaBICHUH OpraHaMu Jep>KaBHOI BIIaJIM, CylaMH, YITOBHOBKCHUMH 3 MPaB JIIONUHH, a TAKOXK
MDKHApOIHUMH TIPABO3aXMCHUMH 1HCTHTYIISIMHU; TPOIEAYPHHUN €IIeMEHT, IO OXOILTIOE CIIoco0M Ta GpopMH
3aXMCTy MpaB, BKIIOYAIOYH CYJOBHH 1 1103acyoBUil 3aXHUCT. BakimBy ponb Bimirpae cymnoBHi 3aXHCT, KU
3a0e3rievye BiIHOBICHHS MOPYIICHNX MIPAB Ta MPUTATHEHHS BUHHUX JI0 BiNOBizanbsHOCTI. BomHOUac 3pocrae
3HAYEHHS aJIbTEPHATHBHUX CIOCOOIB BHUPIIICHHS CIIOPiB, 30KpeMa Memiallii Ta aMiHICTPaTUBHUX MPOIIEyp
y cdepi 3aXUCTy aBTOPCHKUX MTPaB B iIHTEPHETI.

ABTOpCBKE TIPAaBO € OHIEI0 3 KIIOYOBUX CKIIAJOBUX CHCTEMH IHTEJEKTYaJbHOI BIACHOCTI Ta Bisi-
rpa€e BKIHMBY POJb y CTUMYIIOBaHHI TBOPUOI JisUTbHOCTI. B yMoBax iH(popmatiifHOTO CycIiibcTBa 00’ €KTH
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aBTOPCHKOTO TIpaBa HaOyBarOTh IUQPPOBOi (HOPMH, MO 3HAYHO CIIPOMIYyE X KOMiIOBaHHS, MOmUQiKaIllio Ta
nomupeHHss. OCHOBHUMM NPOOJIeMaMH 3aXHCTy aBTOPCHKOTO MpaBa B HUGPOBOMY CEPEIOBUILI € iIHTepHET-1Ti-
parcTBO, HE3aKOHHE PO3MILCHHSI KOHTEHTY, IIOPYLICHHS PaB aBTOPiB Ha Mmiar¢opMax CHUIBHOTO JOCTYILY
Ta CKJAJHICTh imeHTudikamii mopymHuKiB. CaMe TOMy JeprkaBa 3MyIIeHa BIPOBAKyBaTH HOBI MPaBOBi
IHCTPYMEHTH, 30KpemMa nu(poBi BOMSHI 3HAKW, TEXHIUHI 3aCO0M 3aXHUCTy aBTOPCHKHUX MpaB Ta iH. BaximBo
3a0e3rmeunTy OanaHC MK 3aXHCTOM aBTOPCHKOTO TIpaBa Ta MPaBOM CYCHUIBCTBA Ha JOCTYI 0 iH(OpMaIltii
1 KyIbTypHUX IiHHOCTeW. HagmipHe oOMeXXeHHs JOCTyIy MOYKe HETaTHBHO BIUTMBATH Ha CBOOOIY TBOPYOCTI
Ta PO3BUTOK HAyKH i OCBITH.

1 cigns 2023 p. HaOyB YMHHOCTI €BpoOiHTerpamiifanii 3akoH Ykpainu «[Ipo aBTopchKe mpaBo i CyMixHi
nipaBay, npuitHsaThii 1 rpyaHs 2023 p. Moro npuitHATTS 3yMOBJeHe HEOOXiTHICTIO rapMOHI3aIlii MOTOKEHb
HaIlOHAJILHOTO 3aKOHOIABCTBAa 3 HOPMAaMHU €BPOIEHCHKOIO 3aKOHOAABCTBA y cdepi 3a0e3ledeHHs] NpaBo-
BOTO 3aXMCTy aBTOPCBHKOTO IIPaBa Ta CyMDKHHX IIPaB, YCYHEHHS ICHYIOUMX 3aKOHOABUMX KOMi3ii [4]. 3axuct
aBTOPCBHKOTO MpaBa TICHO MOB’A3aHUH 13 3araJibHUM MEXaHi3MOM 3aXMCTYy IIPaB JIIOAUHH, OCKUIBKU IIPAaBO Ha
pe3ysbTaTH TBOPUO] AisUIBHOCTI € HEBiA €MHOIO CKJIQJI0BOIO IPABOBOTO cTaTrycy ocodou. BogHouac peanizaris
aBTOPCHKUX ITPaB HE TIOBMHHA MTOPYILIYBATH 1HILI OCHOBOIIOJIOXHI ITpaBa i cBOOOIH, 30KpeMa cBOOOy cJI0Ba Ta
paBo Ha iH(opMarito. ¥ 1MboMy KOHTEKCTI 0COOIUBOTO 3HAYCHHS HAOyBa€ MPUHITUI MPOTIOPIIIHHOCTI, SKAN
nependavae, Mo OOMEKeHHsI IPaB MarOTh OyTH OOTPYHTOBAHUMH, HEOOXiTHUMH Ta CIiBMipPHUMH ITOCTABJICHIN
meti. CaMe Takui MiAXiq J03BONISIE 3a0€3MeUNTH TapMOHIMHE CIiBICHYBAaHHS IpaB aBTOPIB i KOPUCTYBayiB
iH(hopmarlii B mupoBOMyY CEpeOBHIIT.

€Bporneiicbka KOHBEHIIIS 110 3aXHUCTY IIPaB Ta OCHOBOIIOJIOXKHUX CBOOO JIFOAMHH 3aKPIIUIIOE ITPABO KOXK-
HOTO Ha CBOOOY BHPa)KEHHS MOMVISAIB. 3 UM MOB’S3aHa MOXKJIMBICTH BUIBHO OTPUMYBATH Ta MOLIMPIOBATH
iHpopmariiro. «IIpu 11bOMY, 3aKOHOTABCTBO BCTAHOBIIOE OOMEXESHHS Ha IMOMIMPEeHHS iH(QopMarliii, ska € 00’ €k-
TOM aBTOPCHKOT'O MPaBa, epeadadaroyy Lo JIMILE 3a 3T0A0K0 aBTOPa Marepianyd MOXXyTh BUKOPUCTOBYBaTUCH/
nomuproBatuch iHmuMm» [5]. ChopmyBanack ToUKa 30py, 3TiIHO 3 KOO, 3aXUCT aBTOPCHKUX IIPaB PO3IIIsi-
TAETBCS K OKpeMa (opma IEeH3ypH: 00OMeXye AOCTYII A0 MEeBHOI iHpopmarlii, 3a00poHsie 11 KOTifoBaHHS Ta
BiATBOpEHHs. Pa3oMm 3 THM, aBTOpPCHKE MPaBo MOB’s3aHE 3 CBOOOJOI0 CAMOBHPAKCHHS aBTOPIB, A€ MOXKIIU-
BiCTh CTBOPIOBATH CBiif aBTOPCHKUI KOHTEHT, TaApaHTYy€E 3aXUCT BiJI 3a3iXaHb Ha IXHI TBOpHU. B Takomy BUTIISAII
CHIOCTEPIraeThCsi KOHQIIKT MK aBTOPCHKHM IPaBOM Ta CBOOOJOI0 BHPAKEHHS. «SIK KOMITpOMIC y MUTaHHI
BHCBITIICHHS iH(pOpMAIlii Ta HEMOPYIIIEHH] aBTOPCHKHUX TPaB, BAPTO 3BEPHYTH yBary Ha 00’ €KTH, 1[0 HE OXO-
POHSIIOTbCA aBTOPCHKHMM MPAaBOM Ta BUIAAKH JOOPOCOBICHOTO BMKOPHCTAHHS aBTOPCHKOIO KOHTEHTY 0Oe3
OTPHUMAaHHS 3roJu aBropa. Tak, He OXOPOHSAIOTHCSI aBTOPCHKUM IPABOM ITOBIIOMIJICHHS ITPO HOBHHU JHS a00
MTOTOYHI MO/Ii1, 1[0 MalOTh XapaKTep 3BHYaifHO1 npec-indopmartii» [5]. Bapro 3BepHyTH yBary Ha Toi ¢axT, 1o
HalllOHaJIbHE 3aKOHOAABCTBO Nepeadayae mepestik BUNaakiB J0OpPOCOBICHOTO BUKOPUCTAHHS aBTOPCHKUX TpaB
0e3 OTpUMaHHs 3TOIN aBTOpA.

Baxnuso, 1110 npasa JoArHE TpaHCHOPMYIOTCS 3 PO3BUTKOM CYCIILIBCTBA 1 JepkaBu. BukopucranHs
nM(POBUX TEXHOJIOTIH BIUIMBAE HA €BOJIOIIIO TIOKOJIHB TIpaB JITONUHU. CTPIMKHHA MMOCTYIT HAYKW Ta TEXHIKH,
3HAYHI JOCATHEHHS y c(epi KoMIT I0TepHUX TeXHONOTIH B KiHI XX — Ha mouaTky XXI CTOMTTS 3yMOBHIN
301IBIIIEHHST MOKIIMBOCTEH JIFOIMHY, Ha/IaJIH i aJbTepHATHUBY Y BHOOpI MOBeTiHKH. PO3BUTOK iH(OpMAITiTHIX
TEXHOJIOTI CBIIYUTH MPO BUCOKHUI PiBEHB IHTEIEKTYAIILHOTO MTOTEHITiaNy CycriibeTBa. [HbopMariiiHi paBa,
Ha BiIMiHY Bij] O10JIOTIYHUX TIpaB, Kpalie BPeryllboBaHi Ha MXKHAPOAHOMY piBHI, HE MalOTh CylepedyHOCTEN
3 BHYTpINIHIM HaIiOHATBHAM TPABOM, a TAKOX ITOB’s3aHI 3 BIPTyaJIbHUM XHUTTAM JtofcTBa. Jlo miarpynum
iHpopMaLifHUX MTpaB, HacaMIepes, HaJleKaTh [IPaBO Ha BUKOPUCTAHHS BIPTyajbHOI peaIbHOCTI Ta IPaBoO Ha
JOCTYI 10 Mepexi [HTepHer.

[IpaBo Ha mocTyn 1o [HTEpHETY — 1€ MPaBO KOKHOTO BUIBHO KOPUCTYBATUCS OC3MEYHUM Ta BiIKPUTUM
InrepueroMm. Lle nmpaBo xapakTepu3yeTbcs ABOMA acekTaMu: 1) 3a0opoHa repxaBaM HEOOIPyHTOBaHO oOMe-
JKyBaTH JIOCTYT 10 [HTepHeTY; 2) nepkaBu 3000B’s13aHi 3iHICHIOBATH BCi MOXIIMBI 3aX0H TS 3a0€31TeUeHHS
MaKCHUMAaIJILHOTO JOCTYITy TpoMajsiH o [areprHery. Llndposi mpasa «digital rights» € BaxxamBUM erxemMeHTOM
iH(OpMAIIITHOTO CyCIiBCTBA. [ OIOBHUMHE TPUHIIMTIAMHE TIpaBa Ha JIOCTYI 10 [HTepHETY € HeTMCKPUMIHAIIIH-
HICTh, ME€pEKeBa HEUTPAIIbHICTh, Oe3IeKa Ta SKiCTh cepBicy [6].

VY pesomonii ['eHepanproi Acambiei OOH 1946 p. 3a3naueHo, mo «CBoboxa indopmarii € ¢yHna-
MEHTAJBHUM TIPaBOM JIOIMHU 1... KPUTEPIEM TSl BCiX cBOOOA, kMM mpucesdeHo Opranizamiro O0’eqnHa-
Hux Hamiit». [lepmoro cipoOoro BCTaHOBJIEHHS INMPAaBOBHX MEX B iH(opMariiiiHiil cdepi ctama po3poOka

8 ISSN (Print) 2522-4883. Epnixiscokuli xypHan. 2025. Bunyck 15



Krto4oBi acnekTn MexaHiamy 3axucTy npas fnoauMHU B iHPOpMaLiNHOMY CyCninbCTBI

Komirerom excriepriB Pagm €Bpomu 3 iHdopMmariiitHoro cycminbcTBa «/lekmapartii mpaB JIOIWHHT 1 TPAaBOBUX
HOpM B iH(OpMaIlifHOMY CyCITiIBCTBI». Y po3aiii mia Ha3Boro «lIpaBa qromuHu B iHGOpPMALiHHOMY CYCIIiTb-
CTBI» BU3HAUEHO BiCIM ITyHKTIB: IpaBO Ha CBOOOTY BUPaKEHHsI, iHpopMaIlii Ta KOMyHIKaIliif; TpaBo Ha MOBary
JI0 TIPUBATHOTO JKATTS 1 TAEMHHUIII JTUCTYBaHHS; IPABO Ha OCBITY 1 3arallbHAN JOCTYII A0 iHPOPMAIIHHNX TeX-
HOJIOTiH; 3a00poHa padcTBa 1 MPUMYCOBOI TIpalli; MpaBo Ha HEYMEpeHKeHNH Ccy/ 1 3a00pOHY Ha TI03acyI0Be
TepeciiyBaHHs; 3aXHUCT BIACHOCTI; TPaBoO Ha BiJIbHI BUOOPH; cBOOOIA 310paHs [6].

MikHapoIHa IOpUINYHA MPAKTHKA XapaKTepH3YeThCS JBOMAa OCHOBHHUMH ITIIXOIAaMH JI0 HPaBOBOTO
perymoBaHHs 100ankpHOTO iH(pOpMaIiitHOTO TpocTopy. OAWH 3 HUX, ITepedavYae TOTaTbHIIA KOHTPOIH 13 00Ky
JIepKaBU HaJl yciMa TpaBOBiTHOCHHAMH B iH(OpMaIliifHii cdepi, HasIBHICTH JKOPCTKOT MEH3ypH iHGOpMaIIiii-
HUX PECypCiB y MeXax IMOJIITUYHO] 1/1e0I0Tii KpaiHu, MiHIMI3aIlif0 caMOPETyIIOBaHHS BI/THOCUH YYaCHUKaMU
iH(hopMaIiifHOT MishbHOCTI. [HIMIA — 0a3yeThcsl HA MPUHIMIIAX CBOOOIM KOPHUCTYBaHHS 1H(POpPMAaiHHUMHU
pecypcaMu, 3HaYHOT CaMOPETYISAIIT X BITHOCHH iX Cy0’€KTaMHM, PeTyITIOBaHHS JIePKaBOI0 HAWBayKIIMBIIINX
TIOJIOKEHB, SIKi CTOCYIOTHCS TIEPEBAKHO 3arajbHIX MPUHITUITIB 1 TEXHIYHUX CTaHAAPTIB iHPOpMaIiiHOT JisTb-
HocTi. B YkpaiHi criocTepiraeMo BUKOPUCTaHHS APYTOTO MiIX0/TY, IO BUPAYKAETHCS B PETYIIOBAHHI I€PKABOIO
HaBaKJIMBIIINX TTOJIOKEHB, TA HE BTPYyYaHHS B IPUBATHE JKUTTS IHTEPHET-KOPUCTYBAYiB.

KopucryBanus [HTepHETOM 703BOJISIE TpOMasiHAM OpaTH y4acTh B CYCIIIJIBHOMY JKUTTI, peajli3yBaTH
cBoi mpaBa Ta cBoOOaM. OOMEXKEHHs TOCTYIy 10 IHTepHeTy 3HaYHOI0 MipOI0 3MEHIIY€E TaKi MOMKJIUBOCTI.
IcHy€e mo3wuIlis, 3riHO 3 KO0, TpaBa JIOIUHU B «PEATTLHOMY» CBIiTiI MalOTh CBOE «IIH(POBE BiTOOPAKEHHSD
y BipTyanbsHOMY cBiTi. [IpaBo Ha goctym 10 IHTepHETY 3 OIIAMYy Ha HOTO KIIIOUOBHUIT BIUIMB Ha KOMYHIKAIIIIoO,
CYCIUTHHO-TIONITUYHI TPOIECH, COMiaTbHy cdepy Ta eKOHOMIKY, ITIIKOM CIpPaBeIINBO OylI0 BKIFOYEHO JIO
MDKHApOIHOI crcTeMU TpaB JroarHA. CydacHUH CBIT BaXKKO YSABUTH 0e3 iHpopMaIiifHuX OJar i YHIKaIbHIX
KOMYHIKaI[ITHIX MOKITMBOCTEH, sIKi Ha/lae IHTEpHET.

Hogi Buin iHopmaniitHux BiTHOCHH TOTPeOyIOTh HOPMAaTHBHOI periIaMeHTallii 3 BpaXyBaHHIM iHTepe-
CiB K IHAMBIMIB, TaK i KpaiHu. CrioctepiraeMo «BipTyaJi3alio» MiXHAPOJAHUX BiJIHOCHH, OCKLIBKH, 3aCTOCY-
BaHHS HOBHX TEXHOJIOTiH PO3MIMPIOE CIIOCOOM MIKHAPOIHOTO CIUIKYBaHHS. Hane)He DOTpUMaHHS Ta 3aXHCT
paB i cBOOO JIFONMMHY B [HTEpHETI 3yMOBITIOE BpaxXyBaHHS camol MPUPOAN TII00ANBEHOI MEpeXi He TINBKH 5K
iH(pOpMAITITHOTO, aje i KOMYHIKaIliifHOTO MPOCTOpy. YKpaiHa MOBUHHA PO3POOUTH Ta BIPOBAANTH HAIIOHABHI
MeXaHi3MH pealtizallii mpas i cBo0os1 [HTepHeT-KoprCTyBadiB, 3pOOUTH 1X JOCTYITHIUMH IS ITUPOKOTO KOJIa Hace-
JICHHS, a TIPAaBOBI IHCTPYMEHTH 3aXHCTY TOPYIISHUX MPaB i cCBOOO — 3pO3yMIIMMH Ta €(hEeKTHBHUMH [6].

B pakypci 3axucTy iHpOpMaIiHUX TIpaB JIOAWHHE BapTO 3BEPHYTH yBary Ha BUKOPHCTAHHS MOXIIHBO-
CTell IITYYHOTO IHTENICKTy. ABTOMAaTH3allis PyTHHHHX 3aBJaHb, IIBUIKE CTBOPEHHS KOHTEHTY, 000pOHa Jep-
’KaBU — I cepH 31AI0THCS HE TIOB’SI3aHUMHU, alle y KOXKHIN 3 HUX 3apa3 aKTUBHO BUKOPHCTOBYETHCS INTYY-
Hu# iHTenekT (mani — I1I). AnropuTMu reHepyoTh KapTUHHU, MY3HUKY 1 HAaBiTh MUIIYTH BipIli, AESIKi CHCTEMHU
1T MOXyTh CTBOPIOBATH CBOi MOBH, Cy4acHi CHCTEMH aHANI3yIOTh BHPa3 OOINYYs, TOH TOJIOCY Ta iHIII CHT-
HaJIM JUIsl BU3HAYSHHS HACTPOIO JIFOAUHU. Pa3om 3 TiM, mommpenHs ne3indopmartii, maxpaicbka JisuIbHICTS,
HEKOHTPOJIBOBAHMI BILTUB Ha BUOOPH — TeX HEe 00xoasThes 0e3 111, HuM KopuCTyIOThCS BCi: Bil JOOpOCOBic-
HHUX KOPHCTYBAdiB JI0 MAXpaiB.

InTencuBHuMit po3BuToK 11 iHTENEKTY CyNpOBOMKYETHCS aKTHBHOIO HEOOXIIHICTIO MPAaBOBOTO pETy-
JFOBaHHS IIHOTO KOPUCHOTO Ta, BOJHOYAC, OTEHIIHO HebGe3neuHoro BuHaxony. Perymosanns 1111 moBuHHO
BKJIFOYATH MEXaHi3MH BiIIOBIIaJIbHOCTI Ta MPO30POCTi, 00 rapaHTyBaTH CIY)KiHHS TEXHOJOTiH Ha Omaro
CYCIIUIBCTBA, @ HE CTBOPIOBATH 3arpo3y JUIS OCHOBHHX MIpaB Ta cBoOon moauHu. Y 2018 pormi modanach
aKTHBHA po0OOTa Ha/l MUTaHHAM IpaBoBoro perymoBanus L. Y eBponelchkux neprkaBax 3’ sSBISUIOCS AeAai
OipIe JOKYMEHTIB, 1[0 YaCTKOBO PEryIroBain nopsaok ¢ynkuionysanns LI. ITpore, akryansHuM 3anuima-
JIOCh MMUTAHHS PO3POOKH €IMHOTO aKTy, SKUi BCTAHOBUB OM 3aranbHuil cranmapt s LI cucrem.

BaxxnuBuM pesynbraram 1iei poOoTH i mepimM KpOoKOM /10 BUPIIIEHHS iCHYFOUUX TPoOIeM CTallo yxBa-
nenHst KoHBeHIIil 31 ITyYHOTO iHTEIEKTY, IIPaB JIIOINHHU, TEMOKpaTii Ta BEepXOBEHCTBa mpasa. {1 Toro, mob
po3noyvaru nportiec ii po3poOkwu, B Pagi €Bponu copmysamm KomiteT 31 mtydHoro inTenekry, sskuii 3 2021 poky
npairoBaB Hajx Konsenmiero. [1i gac nmeperoBopis Ta nopansmoro npuitHATTS KoHBeHMii po3poOHUKH Bpaxo-
BYBaJIM HU3KY MIXKHApOIHO-TIPABOBHX Ta MONITHYHHUX IHCTPYMEHTIB IIOJI0 IITYYHOTO iHTeNeKTy. KoxkeH 3 HUX
TaK 4 iHaKIIe BCTAHOBIIOE NpaBmiIa a00 pexkoMeHaanii moao ¢gynknionysanns cucteM LI [Tonoxenus Kon-
BEHIIii € 000B’I3KOBUMH JIJIs IMIUIEMEHTAITi1 y HalllOHATbHE 3aKOHOJIABCTBO IS iepkaB-uiieHiB Pagu €Bporm,
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a TaKOXK THX JIepKaB, sIKi He € uieHamu Paau €Bponu, ane parudikysann Konsenuito, Ta s €BponencbKoro
Coro3y.

B odimiitniit indopmartii Ha caiiTi P€ 3a3naueHo: «/{0roBip OXOMITIOE BUKOPUCTAHHS CHCTEM ITYYHOTO
IHTEIIEKTy B JepKaBHOMY CEKTOPi, BKJIIFOYHO 3 KOMIAHIsIMH, IO JIfOTh BiJl HOTO iMeHi, i y MPUBaTHOMY CeK-
Topi. KoHBeHIIiS TPONIOHY€E CTOPOHAM JIBa CIIOCOOW JOTPUMAaHHS ii IPUHITUIIB 1 3000B’s3aHb MijI Yac pery-
JIIOBaHHS NIPUBATHOTO CEKTOPY: CTOPOHU MOXKYTb 00paTH mpsiMe 3000B’I3aHHS 3T1IHO 3 BiAIOBIAHUMH I10JI0-
xeHHsaMHu KonBeHuii a0o sk aJlbTepHAaTHBY BKUTH 1HIINX 3aXO0A1B JJIs1 BAKOHAHHSI MIOJI0KEHb YTO/IU, TOBHICTIO
JOTPUMYIOUHCH CBOIX MIKHApOAHMX 3000B’s13aHb LIO/0 IIPAB JIIOAWHH, AEMOKpATii Ta BEPXOBEHCTBA IIPaBa.
Taxwif mijxin HeoOXiMHUH Yepe3 BiIMIHHOCTI MPaBOBHUX CHCTEM Y BChOMY CBITi» [7].

17 tpaBus 2024 Komiter MinicTpiB Pagu €Bponu yxBanmue KoHBEHIII0 31 IITYYHOTO iHTENEKTY, ITPaB
JIIOIMHH, IEMOKpaTii Ta BEpXOBEHCTBA MpaBa. BoHa cTana nepimmM JoroBopoM y cdepi ITYIHOrO iHTEIEKTY,
BIIKPUTHUM JUIsl BCiX iep>kaB cBiTy. [loBHa Ha3Ba 1oKyMeHTY — «PamkoBa KoHBeHLis1 Pajgu €Bpomnu npo mtyyHnit
IHTEJIEKT 1 IpaBa JIIOAWHY, JEMOKPATiIO Ta BEPXOBEHCTBO IIpaBay. TekcT cknanaeThes 3 36 crareil. KonBeHmis
BCTaHOBJIIOE MPABOBY 0a3y, sIKa OXOIUTIOE MisUIBHICTh Y MEXax JKUTTEBOro nukiy cucrem LI, mo norenuiitno
MOX€ BTPY4YaTHCs B IIpaBa JIOJUHHU, AEMOKPATIiiO Ta BEPXOBEHCTBO MPaBa; BU3HAYAE NpaBuiia (YHKIIOHYBaHHS
cucreM LI mpoTarom ycroro ix >KUTTEBOTO LMKITY JUIS 3aXUCTY OCHOBOIIOJIOXKHHUX IIPaB JIIOAWHM 1 AeMOKpa-
TUYHUX TPOLECIB; OXOIUTIOE BUKOpUCTaHHs cucteM LI B nep’kaBHOMY Ta IPUBaTHOMY CEKTOPI.

LlixaBo 3’sicyBaTH, K JOKyMEHT BH3Hadae ‘‘CHCTEMy IITY4YHOTO iHTenekTy . Lle moHsATTS 3akpirnieHe
y crarti 2 KoHBeHIIil: “cucTeMa MITy9HOTO iHTENEeKTy — MalllMHHA CHUCTeMa, sSKa JUIS SIBHUX a00 HESBHUX
1iJiel poOUTh BHCHOBOK Ha OCHOBI BXIJHHX JaHUX, SIKi BOHa OTPUMYE, SIK TeHEPYBaTH Pe3yNbTaTd, Taki K
riepe0aYeHHs, BMICT, peKOMEH/AIli]l YM pillleHHs, SKi MOXYTh BIUTUBATH Ha (i3udHi a00 BipTyalbHI cepeno-
Buma. Pi3HI CHCTEMH MITyYHOTO iHTENEKTY BiPi3HIIOTHCS 32 PIBHEM aBTOHOMHOCTI Ta aJIalTHBHOCTI TICIIs
posropranss [8]. Take Bu3HaueHHs qae cropoHaM KoHBEHINIT criiibHE pO3yMiHHS TOTO, 110 Take cuctemu L1II.
[Ipote, CTopoHu MOXKYTh JOAATKOBO KOHKPETH3YBaTH HOr0 Y CBOIX HalliOHAJbHUX NPAaBOBHX cucTeMmax. Lle
JO3BOJIUTH 1M JIaTH BU3HAYEHHIO JOJATKOBY IOPUAMYHY BHU3HAYCHICTH Ta TOYHICTH, HE OOMexyrouu chepy
3aCTOCYBaHHS.

BiTun3HsHI HayKOBIlI 3ayBaXKyIOTh, IO Pi3HI MAXOAW A0 PO3YMIHHS TOHSATTS INTYYHOTO IHTEIEKTY
JAIOTh MiICTaBH PO3MISIATH HOTO B SIKOCTI 00’ €KTa MUBLIHHHUX MPaBOBiTHOCHH. «O0’€KTH, 3reHEepOBaHi MTy4-
HUM IHTEJIEKTOM, MOXYTh OyTH BiJJHECEHI 10 00’ €KTiB TpaBa iHTEIEKTyalbHOI BIACHOCTI, B paMKaX SKOTO iX
IpaBOBa OXOpOHA IMOBHHHA 3a0€3MedYyBaTHCs MPaBOM OCOOMMBOTO poxay (sui generis). OCHOBHI TIOJIOXKEHHS
10710 TIpaBa 0COOIMBOTO POy (sui generis) Ha 00’ €KT, 3reHEPOBAHUM ITYYHUM IHTEIIEKTOM, JTOIIITEHO 3aKpi-
it y Kausi 4 LusinsHOTO KOztekcy Ykpainm» [9, c. 360].

AxTrBHa M(pOBi3allis CyCIiIHPHUX BIJIHOCHH CTBOPIOE HOBI MpOOIeMH 3aXHUCTy (yHAaMEHTATBHUX
mpaB i cB0OOJ KOpuCTyBadiB [HTepHETY. 3a0e3neueHHs MM(POBHUX IIPaB BiJirpae cTpareriuHe 3HAYCHHS IS
CTaJIOTO PO3BHUTKY iH(POPMaIiHHOTO cycminbeTBa. OCOOIMBO BPa3IMBOIO KaTETOPI€0 KOPUCTYBadiB [HTepHETY
BHCTYTIAIOTh JiTH. Y mipeamOyi JKeHeBcbKoi aeknaparii mpaB qutuau 1924 poky 3a3HadeHo: «JIoncteo mae
nmaru JlutuHI Halkpartie, mo B HbOTO €». [IpoTsroM ocTaHHIX pOKiB Mi>KHAPOJHI Ta perioHaNbHI OpraHizarii
MIPHUIJISIOTH BCe OLIbIlle yBaru MUTaHHIO 3a0e3nedeHHs iHpopmaniiaux npas aitedl. [{udpose cepenosuie
1 IiTH — OfIHA 3 BayKJIMBUX TEM CHOTOJCHHS, SIK 33 JKUTTEBOIO aKTYAJIbHICTIO, TAK 1 3@ CTyIIEHEM HeOe3eYHO-
cti. 20 mucromana 1989 p. Oymo npuitasito Konsenmiro OOH mpo npaBa autnHu, parndikoBaHy HaiO1IBIIO0
KITBKICTIO KpaiH cepell yCiX iCHYFUMX MIXKHAPOJHUX JOTOBOPIB y cdepi mpas monuau. s Yipainn s Kon-
BeHIlist HaOymma unHHOCTI 27 BepecHs 1991 p. Y mexax Konsermii mpo npasa nutiuau OyB cTBopeHuit Komiter
OOH 3 mpaB IUTHHM, KU 3BEPHYB yBary Ha HeOoOXiTHICTh y4acTi JiTel y IpUHHATTI pillleHb, 0 HECYTH i3
co0boro indopmartiiitHi Texronorii. Pazom 3 Tim, KomiteT migkpecianB BayKIHBICTh €(heKTUBHOTO 3aXHCTy IIPaB
TITeH BiJl yCiX ICHYIOUMX PU3UKIB, SKi MOXKE BKITFOUATH IdpoBe cepenonute [10].

VY texeri KonBenuii npo npasa qutnHu, KoHBeHLIT po 3aXKUCT MpaB JIIOAUHU 1 OCHOBOIIOJIOKHUX CBO-
0ox, €BponeichKoi couianbHOI XapTii 3a3Ha4eHO HU3KY IIPaB IUTHHH, 3 JOTPUMAHHSM SIKUX IOB’I3aHE BUHHK-
HEeHHS 1 (YHKIIOHYBaHHS HOBHX iH(pOpMAIIHUX TeXHOIOTiH. BinmosigHo 1o pexomenmamiii Komitery OOH
3 MpaB AUTUHH, UIA JiTe HeoOXiTHO 3a0e3MeUnuTH TOCTYI 0 iHPOPMaIiiHO-KOMYHIKATUBHUX TEXHOIIOTIN
(IKT) ta mudposux 3MI, MOKIHBICTh IIyKaTy iHPOPMAIIit0, BUCIOBIIOBATH CBOIO JTYMKY, BHKOPHCTOBYBAaTH
1 peaTizoByBaTH yci 3aKpiIieHi mpasa, o0 YHEMOKITUBUTH Oy/Ib-sIKi TIPOSIBH TUCKPHMIiHAIII].
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AHaNi3yloun CBITOBI TEHJEHIII 0a4nMo, MO0 MDKHApOAHA IOPHINYHA TPAKTHKA XapaKTePU3YEThCS
JTBOMa OCHOBHUMH TI1/IX0O/IaMH IIIOI0 FOPUAMYHOTO PETYTIOBaHHA iH(popMartiiiHoro mpoctopy. HaykoBii Bumi-
JISIOTh «a31aTChKUNY MAXiM, KWW Tiepeadadae r100albHUN KOHTPOIh 31 CTOPOHM AEPIKaBH HAJI ICHYIOUNMH
B iHopMariifHil cdepi TpaBOBiAHOCHHAMH, TIPUCYTHICTH TOTATBHOI IIEH3YPH 1HPOPMAIIHHUX PEeCcypciB, yCy-
HEHHS CaMOPETYIIFOBaHHS BIJITHOCUH CAaMUMH y9acHUKaMH iH(QOpMaIliitHoro rpocTopy. [HImiA miaxix — «eBpo-
MEHChKUIY, 10 TPYHTYETHCS Ha TOJIOBHUX €BPONEHCHKUX IMPUHLIMIAX CBOOOIM BUKOPHUCTaHHS iH(opmamiii-
HUX pecypciB, OUTBINOI camoperyisii cepr X BIJHOCHH CAMHUMHU Cy0’ €KTaMU, PETYIIIOBAHHS P KaBOIO
TTOJIOKEHb, SIKi ITOB’sI3aH1 3 BAXKJIMBUMHU 3araJIbHUMU MTPUHIIMTIAMY 1 TEXHIYHUMHE CTaHIapTaMu iH(QopMaIiiitHoi
nisutbHOCTI. B Vipaini My Hapasi crioctepiraeMo BUKOPHCTaHHS €BPOIIEHCHKOTO ITiXOY PEryIIOBaHHS TJIO0-
OanmpHOTO 1H(OpMaIifHOTO TTpocTopy. JlepikaBa perymroe HalBaXKIUBINI MOJIOXKEHHS iH(OpPMAIIIITHOTO Tpo-
CTOPY Ta HE BTPYYAEThCA B IPUBATHE KUTTA KOpUCTyBauiB [11].

Binmogigno 1o ct. 9 3akony Ykpainu «lIpo oxopoHy muTHHCTBaY: «KoyKHa JUTHHA Mae TTPaBo Ha BUTEHE
BHCJIOBIIIOBAaHHS 0COOMCTOI JyMKH, ()OPMYBaHHS BIACHUX IHOIVIAIIB, PO3BUTOK BJIACHOT IPOMAJICHKOI aKTHB-
HOCTI, OTprMaHHs iH(opMaIlii, o Bixmosigae ii Biky. Lle mpaBo BkiTtouae cB0OOO Y MOIIYKY, OTpUMaHHS, BUKO-
pHUCTaHHA, TIOMUPEHHS 1 30epekeHHs iHpopmarii B yCcHIN, TUCHMOBIN a0o iHmMX (popmax, 3a JOTOMOTO0
BHTBOPIB MUCTEIITBA, JIITEPATyPH, 3ac00iB MacoBoi iH(hopMarlii, 3aco0iB 3B’ 53Ky (KOMIT T0TepHOT, Tere(oHHOT
Mepexki) abo iHImuX 3aco0iB Mo BuOOpy auTuHH. [AuTHHI 3a0e3medyeThes JOCTyI n0 iH(opMariii i marepiaiis
3 pI3HHX HAIIOHAIBHUX 1 MIKHAPOIHUX JKEPEN, 0COOIMBO THX, SIKi CIIPUSAIOTH 37I0POBOMY (Di3HUHOMY 1 TICH-
XI9YHOMY PO3BHUTKY, & TAKOXK COIIaTbHOMY, TyXOBHOMY 1 MOpallbHOMY 100po0yTy» [12].

[IpaBo Ha noctyn g0 IHTEpHETY BHCTYIIA€ OHUM 3 BaKJIMBUX €JIEMEHTIB CUCTEMH MPaB JUTHUHH, BaX-
JIMBUX 17151 il HOpMaJILHOTO PO3BUTKY. «KopucTyrouucs IHTepHETOM, ANTHHA OTPUMYE HOIATKOBY iH(opMarito,
(hopMye KOpHCHI HABUYKH, Ma€ MOXKJIMBICTB JIJIs1 BCEOITHOTO CAaMOPO3BHUTKY, OCBITH Ta PO3IIUPEHHS KOMYHi-
KaTUBHUX 3B’s3KiB, IEPEBIPKU CBOIX 3HAHb, PO3IIUPEHHS CBOTO Kpyro3opy» [13, c. 158]. PisnomaniTHi mpaBa
TTeH, Taki K MpaBO Ha BIILHUHA PO3BUTOK OCOOUCTOCTI, MPaBO Ha BiJIbHE BHPAKEHHS CBOIX TOIVISA/IIB, TPABO
Ha iH(opMaIliro, TpaBo Ha CBOOOAY AYMKH i CJIOBa, MPaBO Ha 00’ €THAHHS, ITPABO HA OCBITY Ta iH., TIOB’s3aHi
3 IPaBOM Ha JOCTYH 10 [HTepHETY Ta KOMIT IOTEPHOIO I'PaMOTHICTIO. ToMy, HOpYIIEHHS NpaB JUTHHH YacTO
BiIOyBarOThCs uepe3 KopucTyBaHHsIM [HTepHeToM. He 3a00opona quTHHI B peanizarii ii iHGopMariiitHux npas,
a CTBOpPEHHS 0e3IMeYHOro iHPOPMaIiifHOTO POCTOPY — TOJIOBHA METa Cy4acHOTO CYCHiNbCTBA. TuM OinbIire,
10 TIO3UTHBHI 3pYIIEHHS Y IIbOMY HaIPsIMKY CIIOCTEPIraroThes K B YKpaiHi, Ta i y CBITI.

Indopmaniiini mpaBa INTHHYU MOB’A3aHi 3 IPABOM Ha HAaBYaHHS 1 BUPAXKEHHS CBOIX MEPEKOHAHb 3 OO~
MOTOI0 [HTepHETY, a TAKO’K BUKOPUCTAHHSIM [HTEpHETY 3 pO3Ba’KaJIbHOIO, KOMYHIKALiHOIO Ta 1HIIIOO METOIO.
Peamnizawis mpaBa Ha 70CTYT 10 IHTepHETY BUMarae 3a0e3Me4eHHs TaKKX MPaB JUTHHM, SIK: TIPAaBO HA IPUBATHE
KHUTTS 1 3aXUCT NEPCOHAIBHUX JIaHMX, IPAaBO Ha Oe3leuHe KOPUCTYBaHHs [HTEpHETOM, MpaBo Ha MOBary a0
4ecTi Ta MiIHOCTI IUTHHY, IPaBO 3BEPHYTHCS 3a 3aXUcTOM. Came ToMy, 0coOIMBO yBaru, B acIeKTi IPaBOBOIO
BpETYIIOBAaHHS 1HPOPMaILIHHUX IIpaB, MOTpedye 3a0e3edeHHs Ta 3aXUCT MpaB AUTHHU. [IpaBo Ha cBOOOIY
CaMOBHUPAXCHHsI TOBUHHO OyTH yHIBEPCaJIbHUM, BKIIIOYAI0UX TEXHOJOTI1, IKi poOJsTh Horo MoxinBuM. CTBO-
peHHs O6e3neyHoro nu(pOBOTO CEpeAOBHUIIA IS T BUCTyINAE I[IHHICHIM OPIEHTHPOM Yy pedopMyBaHHi
BITYM3HSHOTO PABOBOTO IIPOCTOPY.

OTxe, cydacHi UG poBi BUKJIUKH, TIOB’I3aH1 3 PO3BUTKOM 1H(POPMAIIHHIX TEXHOJIOTiH, HOPMYIOTh HOBI
YMOBH peastizalii npaB JIIOIUHM, 110 BUMAara€ HayKoBOi yBaru Ui NOOyHI0BH €(DEKTUBHMX NPABOBUX MeXa-
Hi3MIB IXHBOTO 3aXMCTy. BUBUCHHS Ta aHai3 MDKHApOJHMX MOJEJNCH 3aXMCTy HpaB JIOIUHU B IU(pPOBOMY
CepeoBHIL|, 1X IMIJIEMEHTAllis B HALliOHAJIbHE 3aKOHOAABCTBO CTAJIO BAXKJIMBUM €JIEMEHTOM BIOCKOHAJICHHS
MeXaHI3My 3aXWCTy TIpaB JIIOAWHA B YKpaini. Lle mo3Bomnse 3icTaBuTH HamioHANIBbHI MEXaHI3MHU 3 MIKHAPOJI-
HUMM CTaHAApPTaMH, BUSIBUTH Ta YCYHYTH ICHYIOU1 IPOTAIMHH Y 3aXUCTI IpaB JIOAWHU B YMOBaX Iiiodaizarii.

MexaHi3M 3aXUCTy aBTOPCHKOTO TpaBa B YKpaiHi BKIIOYa€e AepKaBHI 1HCTHUTYIIii, Mi>KHAPOIHI MeXa-
HI3MH, HelepKaBHI IHCTPYMEHTH (TPOMaJIChKi OpraHi3allii, MpaBO3aXUCHHUKH, JOCYIOBI MpeTeHsii). 3axuct
IIPaB JIOAMHU (OKYCY€EThCSI Ha KOHCTUTYLIHHNX, IPOMaJASHChKUX, TIOJIITHYHUX IpaBax 4epe3 cyau Ta oMOy:-
CMEHIB, TOIi SIK aBTOPCHKE MPaBo, KPiM TOTO, BHKOPHUCTOBYE PEECTPAIlit0, 3HAKH aBTOPCTBA, JIIeH311 Ta Cy10Bi
MTO30BH IIPO BiJIIIKOTyBaHHS 30MTKiB, IPUITUHEHHS MTOPYIIEHh YW TMPUTSATHEHHS J0 BiIMOBITAIBHOCTI MOJTI-
1i€ro. 3aXUCT aBTOPCHKOTO MpaBa — e IOPUINYHI MEXaHi3MU rapaHTyBaHHS TBOPLSIM KOHTPOJIO HAJ iXHIMHU
TBOpaMH (JIiTepaTypHUMH, MUCTELIbKUMH) Ta 3aXUCT OCOOUCTICHUX IIPaB aBTOPIB; 3aXUCT BKJIIOYAE BU3HAHHS
aBTOpCTBa, 3a00pOHY HEMPAaBOMIPHOTO BWKOPHUCTAHHS, BINIIKOMYBaHHS 30MTKIB Ta MOXE 3IIHCHIOBATUCS
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Yyepe3 JIOCY/IOBI MpeTeH3ii Ta CyloBi IMO30BH B PaMKax IUBLIHHOTO, aMiHICTPAaTHBHOTO Ta KPUMIHAJIHEHOTO
3aKOHOJIaBCTBA, a TAKOXK Yepe3 PEECTPAIli0 aBTOPCHKUX TpaB s (hikcamii mpaB BIACHOCTI.

IH(popMariliHe CyCTIIBCTBO CTBOPIOE SIK HOBI MOKITMBOCTI, TaK 1 Cepil03HI BUKIIMKH JIJISi CHCTEMH 3aXH-
CTy TIpaB JIIOJIMHM Ta aBTOPCHKOTO mpaBa. EdexTuBHMIT MexaHi3M 3aXHCTy BHMarae KOMIUIEKCHOTO ITi/IXOAY,
SKAH TIOEHY€E BIOCKOHAJICHHS 3aKOHO/IABCTBA, PO3BUTOK IHCTUTYLIHHNX rapaHTii Ta BIPOBAKEHHS cydac-
HUX TEXHOJOTIYHUX PillleHb. 3aXHCT aBTOPCHKOTO TpaBa B iH(OPMAIITHOMY CyCITUTECTBI TOBUHEH 3/T1HCHIO-
BaTHCS 3 YpaxyBaHHSIM OallaHCY iHTEpECiB aBTOPiB, KOPUCTYBAYiB Ta CyCIIUILCTBA B IiJioMy. Jlumie 3a ymoBu
JMOTPUMAaHHS 1[,0TO 0ajaHCy MOXKJIMBO 3a0€3MEUNTH CTAIWNA PO3BUTOK iH(POPMAIIHHOTO TPOCTOPY Ta edek-
TUBHY pealTi3alliro mpas i CBOOO/ JFOTUHH.

BUKOPUCTAHI MATEPIAJIN

1. Tokapesa K. 3abe3neueHns iHpopMaIiiiHUX MPaB JIIOAMHY B COLIaIbHUX MepexKax. Akmyaivhi npobnemu npa-
so3nascmea. 2022. Bum. 4. C. 88-93.

2. Iumumayx B. I TIpobneMu 3axucTy MpHUBaTHOCTI, IpaB i OE3MEKH JIIOMUHN B CY9aCHHX yMOBaX IHU(POBHX
TpaHchopmariid. 3axucm npas, c60600 i beznexu 1OOUHU 6 IHopmayitHil cgepi 6 cyuacuux ymosax: Mamepianu opyeoi
Haykoso-npakmuyunoi kongepenyii. Kuis. 2020. C. 11-17.

3. Twmaka O. C. OcoOauBOCTI 3a0€3IEYCHHST OKPEMHUX IpaB JIIOAWHH B yMOBax IH(pOBOI TpaHchopmarlii.
Baxucm npas, c60600 i Oeznexu modunu 6 ingopmayitiniti cepi 6 cyuachux ymoeax: Mamepianu Opyeoi Haykoeo-
npaxmuunoi kongepenyii. Kuis. 2020. C. 154-160.

4. Ilpo aBropcbke TmpaBo 1 cymbkHI mpaBa: 3akoH Ykpaimm Big 01.12.2022 Ne 2811-IX.
URL: https://zakon.rada.gov.ua/laws/show/2811-20#n855. (nara 3Beprenns: 08.01.2026).

5. Iysap H. B o0’extmBi BiffHM: mpaBo Ha iH(QOpMAamif0o YW aBTOPChKI mpaBa. 2022.
URL: https://cedem.org.ua/analytics/prava-na-voyennyi-kontent/. (mara 3sepaenns: 08.01.2026).

6. Bynuyk O. InnoBauiiini indopmariiini npasa. URL: https://law.chnu.edu.ua/innovatsiini-informatsiini-prava/.
(mata 3BepHenns: 08.01.2026).

7. Council of Europe adopts first international treaty on artificial intelligence. URL: https://www.coe.int/en/
web/portal/-/council-of-europe-adopts-first-nternational-treaty-on-artificial-intelligence# blank  (mara  3BepHCHHS:
08.01.2026).

8. European Parliament legislative resolution of 13 March 2024 on the proposal for a regulation of the European
Parliament and of the Council on laying down harmonised rules on Artificial Intelligence (Artificial Intelligence Act)
and amending certain Union Legislative Acts. URL: https://www.europarl.europa.cu/doceo/document/TA-9-2024-0138
EN.pdf. (nara 3Beprenns: 08.01.2026).

9. Sxyb6iBcekuii [. €. L{uBiIbHO-TIPaBOBUIT pPeXUM 00’ €KTIB, 3TCHEPOBAHMUX IITYYHUM IHTEICKTOM. Haykosui
sicHux Yawceopoocvkoeo Hayionanvrnoeo Yuisepcumemy. Cepist [Ipaso. Bum. 82. Y. 1. C. 355-361.

10. UNICEEF, Children’s Rights and the Internet from Guidelines to Practice: article. New York, 2016. p. 9, p. 11, p. 27.

11. Bynuyk O. b. IlpaBoBi 3acaau moctyny niteit 1o IntepHery. TalilM-MEHEIKMEHT — MUCTEITBO YIPABISATH
4acoM HayKOBO-IIEJ[arori4HOTO MpalliBHUKA: MaTepiali BCEyKPaTHCHKOI0 HAyKOBO-IIEIaroriyHOrO MiABHUIIEHHS KBaTi]i-
Karii, 7 kiTHS — 18 TpaBHs 2025 poky. JIbBiB — Topyns : Liha-Pres, 2025. C. 20-23. URL: https://dspace.mnau.edu.ua/
jspui/bitstream/123456789/22353/1/%D0%9C%D0%B0%D0%BA%D0%B5%D1%82%?20advanced _training PSAU.
pdf. (nara 3Bepuenns: 08.01.2026).

12. TIpo oxopoHy JOWTHHCTBa : 3akoH VYkpaimm Bim 26.042001 p. Ne 2402-I1 (i3 3miHamm).
URL: https://zakon.rada.gov.ua/laws/show/2402-14#Text. (nara 38epaenns: 08.01.2026).

13. Cremenko B. M. IlpaBoBuii 3axucT mpaB naiTedl Ta HLNTKIB 1 Oe3neyHwil iH(QOpMAIHHUN TIpO-
cTip : HaB4. moci6. Xapkis : [1paBo, 2019. 392 c. URL: http://library.megu.edu.ua:8180/jspui/bitstream/123456789/2594/1/
msc_7_copy.pdf (nara 3Beprenns: 08.01.2026).

14. Mynexenxo @. I1., I'pumxo O. M. IlpaBa momuHE B ymoBax mmdpoBoi Tpanchopmarii cycmiabcTBa:
TEOPETUKO-NIPABOBHIA aHali3. Kuiscovkuil waconuc npasa. 2021. Ne 1. C. 5-10.

REFERENCES

1. Tokaryeva, K. (2022). Zabezpechennya informatsiynykh prav lyudyny v sotsial'nykh merezhakh. Aktual'ni
problemy pravoznavstva. Vyp. 4. S. 88-93.

2. Pylypchuk, V. H. (2020). Problemy zakhystu pryvatnosti, prav i bezpeky lyudyny v suchasnykh umovakh
tsyfrovykh transformatsiy. Zakhyst prav, svobod i bezpeky lyudyny v informatsiyniy sferi v suchasnykh umovakh:
Materialy druhoyi naukovo-praktychnoyi konferentsiyi. Kyyiv. S. 11-17.

3. Hylyaka, O. S. (2020). Osoblyvosti zabezpechennya okremykh prav lyudyny v umovakh tsyfrovoyi
transformatsiyi. Zakhyst prav, svobod i bezpeky lyudyny v informatsiyniy sferi v suchasnykh umovakh: Materialy
druhoyi naukovo-praktychnoyi konferentsiyi. Kyyiv. S. 154-160.

4. Pro avtors'’ke pravo i sumizhni prava: Zakon Ukrayiny vid 01.12.2022 Ne 2811-IX. Retrieved from:
https://zakon.rada.gov.ua/laws/show/2811-20#n855. (accessed: January 8, 2026).

12 ISSN (Print) 2522-4883. Epnixiscokuli xypHan. 2025. Bunyck 15



Krto4oBi acnekTn MexaHiamy 3axucTy npas fnoauMHU B iHPOpMaLiNHOMY CyCninbCTBI

5. Shuvar, N. (2022). V obyektyvi viyny: pravo na informatsiyu chy avtors'’ki prava. Retrieved from:
https://cedem.org.ua/analytics/prava-na-voyennyi-kontent/. (accessed: January 8, 2026).

6. Bunchuk, O. Innovatsiyni informatsiyni prava. Retrieved from: https://law.chnu.edu.ua/innovatsiini-
informatsiini-prava/. (accessed: January 8, 2026).

7. Council of Europe adopts first international treaty on artificial intelligence. Retrieved from:
https://www.coe.int/en/web/portal/-/council-of-europe-adopts-first-nternational-treaty-on-artificial-intelligence# blank.
(accessed: January 8, 2026).

8. European Parliament legislative resolution of 13 March 2024 on the proposal for a regulation of the European
Parliament and of the Council on laying down harmonised rules on Artificial Intelligence (Artificial Intelligence Act)
and amending certain Union Legislative Acts. Retrieved from: https://www.europarl.europa.cu/doceo/document/
TA-9-2024-0138 EN.pdf. (accessed: January 8, 2026).

9. Yakubivs'kyy, I. YE. Tsyvil'no-pravovyy rezhym ob’yektiv, z-henerovanykh shtuchnym intelektom. Naukovyy
visnyk Uzhhorods'koho Natsional'noho Universytetu. Seriya Pravo. Vyp. 82. CH. 1. S. 355-361.

10. UNICEEF, Children"s Rights and the Internet from Guidelines to Practice: article. New York, 2016. p. 9, p. 11, p. 27.

11. Bunchuk, O. B. (2025). Pravovi zasady dostupu ditey do Internetu. Taym-menedzhment — mystetstvo
upravlyaty chasom naukovo-pedahohichnoho pratsiv-nyka: materialy vseukrayins’koho naukovo-pedahohichnoho
pidvyshchennya kvalifikatsiyi, 7 kvitnya — 18 travnya 2025 roku. L'viv — Torun’ : Liha-Pres, S. 20-23. Retrieved from:
https://dspace.mnau.edu.ua/jspui/bitstream/123456789/22353/1/%D0%9C%D0%B0%D0%BA%D0%B5%D1%82%20
advanced _training PSAU.pdf. (accessed: January 8, 2026).

12. Pro okhoronu dytynstva : Zakon Ukrayiny vid 26.042001 r. Ne 2402-IIT (iz zminamy). Retrieved from:
https://zakon.rada.gov.ua/laws/show/2402-14#Text. (accessed: January 8, 2026).

13. Steshenko, V. M. (2019). Pravovyy zakhyst prav ditey ta pidlitkiv i bezpechnyy in-formatsiynyy prostir :
navch. posib. Kharkiv : Pravo, 392 s. Retrieved from: http://library.megu.edu.ua:8180/jspui/bitstream/123456789/2594/1/
msc_7_copy.pdf. (accessed: January 8, 2026).

14. Shul'zhenko, F. P., Hryshko, O. M. (2021). Prava lyudyny v umovakh tsyfrovoyi trans-formatsiyi suspil'stva:
teoretyko-pravovyy analiz. Kyyivs'kyy chasopys prava. Ne 1. S. 5-10.

Jlama nepwozo naoxooacenns cmammi 0o euoannsn: 10.11.2025
Jlama npuiinsamms cmammi 00 OpyKy nicist peyensyeannsi: 15.12.2025
Jama ny6nixayii (onpunoonenus) cmammi: 26.12.2025

ISSN (Online) 2617-975X. Ehrlich’s Journal. 2025. Volume 15 13



IICUXOJIOTIA, ITIPABO TA PEIIYTAL[IA: MIDKHAPO/HHH
APBITPAK AK ITPOCTIP 3AXUHCTY ABTOPCBKHUX IIPAB

VK 347.77:159.9; 343.2
DOI https://doi.org/10.32782/ehrlichsjournal-2025-15.02

OKCAHA BOJIOII YK
Kanouoam 1puoudHuUX HayK, 00yenm,
3aeidyeau Kageopu 3azanbHomeopemuyHol OPpUCcnPyOeHyii ma npae 10OUuHuU

YepHiBeubkoro iHcTUTYTY «OecbKa IOpUANYHA aKajgeMisD, YKpaiHa
ok.voloschuk@chnu.edu.ua
ORCID: 0000-0003-0991-5605

TAPAC T'APACUMIB

00KmMOp 10puduYUHUX HAYK, npoghecop,

npogecop Kagheopu mixcHapoonHozo ma KpUMiHANbLHO20 NPAGA
HaBuanbHO-HAyKOBOI0 iHCTUTYTY IpaBa, MCHUXOJIOTII Ta iHHOBaLIHHOI OCBITH

HaunionanbHoro yniBepcurtery «J/IbBiBcbka nmoJiitexnika», Ykpaina
tip2014@ukr.net
ORCID: 0000-0002-4627-4774

AHomauyis. Y cTaTTi 34INCHEHO KOMMMAEKCHUA MKOUCUMNMNIHAPHUIA aHani3 MixHapogHoro apbiTpaxy sk
€(EeKTMBHOIO MEXaHi3My 3axXMCTy aBTOPCbKMX NPaB i3 ypaxyBaHHAM MPaBOBMX, KOMEPLUiMHMX Ta NCUXOMOoriy-
HUX YMHHMKIB. OBrpyHTOBaHO, L0 B yMOBax LMdpPOBi3aLlii Ta CTPIMKOro po3BUTKY TEXHOMONIN 3HAYHO 3poCcTae
KiNbKICTb NOpyLUEeHb Yy cepi aBTOPCbKOro npasa, a xapakTep BiAMOBIAHWX CMOPIB YCKNaAHIETLCHA NOELHAH-
HAM MaHOBMX, HEMaNHOBUX Ta penyTauiHNX iHTepeciB aBTopa. [loBeAeHo, L0 NOpYLLEHHS aBTOPCbKUX Npas
3a4inae He nuLe eKOHOMIYHI IHTepecy NpaBOBACHMKA, ane M NCUXOMNOriYHO 3HauyLLi effeMeHTU 0COBUCTOCTI
aBTopa — BiAYYTTH iOEHTMYHOCTI, BU3HAHHSA aBTOPCTBA Ta NpodeciviHy penyTaLito.

MpoaHanizoBaHO MNCMXOSOriYHi 0COBNMBOCTI TBOPYOI OCOOMCTOCTI Ta iX BMMMB Ha CNPUAHATTS OakTiB
HenpaBOMIPHOrO BUKOPWUCTaHHS TBOPIB, 30KpeEMa NifABULLEHY YYTNUBICTb OO NPUBMACHEHHS pesyrnbTaTiB TBOp-
YOI AisiNbHOCTI, He3a3Ha4YeHHs aBTOPCTBa abo BMKOPUCTaHHSI TBOPY BCyneped Bofi aBTopa. BctaHoBneHo, wWwo
Y 3HAYHIM KiNbKOCTI BUNagkiB HEMaNHOBI BUMOTM — BU3HAHHSA aBTOPCTBA, NPUMNMHEHHS NMOPYLUEHHS, nNybnivyHe
CMPOCTYBaHHA Yn BUOAYEHHS — MatoTb AN aBTopa HE MEHLUE 3HAYEHHs, Hi>K MaTepianbHa KoMneHcauis, Wwo
3yMOBMIOE crneLmndiky Bubopy cnocoby 3axucty npas.

Okpemy yBary npuaineHo komepuianisadii Ta NCUXONOriyHin cneundili aBTOPCbKMX NpaBs, a TakoX AOroBip-
HUM BigHOCMHaM MiXX aBTopamu Ta NpaBoOBMlaCHWKaMM, SIKi HacTO CTalTh JKeperomM KOHGMIKTIB Wwoao obeary
BMKOPWCTaHHS TBOPIB, YMOB PO3MOBCIOMKEHHS Ta BUHaropoan. O6rpyHTOBaHO, LLIO CTOPOHW 3aLlikaBreHi y KOH-
digeHuinHoMy, onepaTMBHOMY Ta NPOMECIMHO cneuianisoBaHOMY po3rfisai Cnopis.

AprymeHTOBaHO nepesarn MixxHapogHoro apbiTpaxy y cdepi 3axMcTy aBTOPCbKUX MpaB, 30Kpema npoue-
OYPHY THYYKiCTb, aBTOHOMIO BOJi CTOPIH, MOXNMBICTb 0BpaHHSA apbiTpiB 3i cneuianbHUMKU 3HAHHAMMU, KOHADI-
OEHLUIVHICTb Ta 000B’A3KOBICTb BUKOHAHHS pilleHb. 3p00neHo BUCHOBOK, L0 apOiTpaXKHUA NOPSAOK BUPILLEHHS
ABTOPCLKMX CMOPiB HaMbinbLL MOBHO BPaxoBY€E NPaBOBY, KOMEPLLiiHY Ta NCUXOMOriYHy NPUPOAY BigNoOBiAHMX
npaBoOBigHOCUH.

Knovosi crioga: 3aXncT aBTOPCbKMX NpaB, MiXkHapoaHun apbitpax, apbiTpax y cdepi 3axXncTy aBTOPCbKNX
npas, apbiTpaxHu po3msa, apbiTpaXHWUI NOPSALOK BUPILLEHHS aBTOPCbKMX CMOPIB, MCMXONOris aBTOpCTBa,
MCUXoMnorias TBOpPYOi OCOBUCTOCTI, penyTauiiHa YyTnMBICTb, KOMepLianidauis Ta ncuxomnoriyHa cneumdika
ABTOPCLKMX MpaB, KOHMIAEHUINHICTb, ONEPaTUBHICTb Ta FHYYKICTb apbiTpaxy.
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Abstract. The article provides a comprehensive interdisciplinary analysis of international arbitration as
an effective mechanism for copyright protection, taking into account legal, commercial and psychological
factors. It is substantiated that in the context of digitalization and rapid technological development, the number
of copyright violations is increasing, while the nature of related disputes is becoming more complex due
to the combination of proprietary, moral and reputational interests of the author. It is proved that copyright
infringement affects not only the economic interests of the right holder but also psychologically significant
components of the author’s personality — identity, recognition of authorship and professional reputation.

The psychological characteristics of creative individuals and their influence on the perception of unauthorized
use of works are analyzed, including heightened sensitivity to misappropriation, lack of attribution, and distortion
or unauthorized exploitation of creative results. It is established that in many cases moral claims — recognition
of authorship, cessation of infringement, public correction or apology — may be as important as, or more
important than, financial compensation, which directly affects the choice of dispute resolution mechanism.

Special attention is paid to the commercialization and psychological specificity of copyright, as well as
contractual relations between authors and right holders, which often generate disputes regarding the scope
of use, distribution terms and remuneration. The paper demonstrates that parties are frequently interested in
confidential, prompt and professionally specialized dispute resolution.

The advantages of international arbitration in copyright disputes are substantiated, including procedural
flexibility, party autonomy, the possibility to appoint arbitrators with specialized expertise, confidentiality,
and enforceability of decisions. It is concluded that the arbitral procedure is best suited to the legal, commercial
and psychological nature of copyright disputes.

Key words: copyright protection, international arbitration, arbitration in copyright disputes, arbitral
proceedings, arbitration procedure for copyright disputes, psychology of authorship, psychology of the creative
personality, reputational sensitivity, commercialization and psychological specificity of copyright, confidentiality
and procedural flexibility of arbitration.

IMocTranoska npo6aemu. CtpimMka nugpoBizalis Ta IUIKUTATI3allis CyCiIbHAX BiIHOCHH, 3yMOBJICHA
OypXJIMBUM PO3BUTKOM HAyKH 1 TEXHIKH, iICTOTHO TpaHC()OpMyBasia ClIOCOOM CTBOPEHHS, BUKOPUCTAHHS Ta
MOLIMPEHHS Pe3y/bTaTiB IHTEIeKTyalbHO-TBOPYOI AisIbHOCTI. CydacHui Menia- Ta kibepnpocTip 3a0e3neuye
Oe3npeneaeHTHI MOKIMBOCTI IS JOCTYILY 10 TBOPYOTO KOHTEHTY, HOTO BiATBOPEHHS, MOIU(iKalii Ta TpaHc-
HaIlOHAJIFHOTO PO3MOBCIOMKEHHS, 1110, 3 OHOTO OOKY, CIIPHUSIE PO3BUTKY KpPEaTUBHOI €EKOHOMIKH, a 3 1HIIOTO —
CYTT€BO MiBUIILY€E PU3UKHU MOPYLIEHHS aBTOPCHKUX MpaB. Y IMX yMOBAX 3aXMCT aBTOPCHKUX MpaB HaOyBae He
JIMIIIE TIPaBOBOI, a i COLianbHO-€KOHOMIUHOI Ta IICUXO0JI0T1YHO1 rocTpoTH. [lopyiieHHs MOXKyTh MaTH MicLie K
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OkcaHa Bonouwyk, Tapac Napacumis

3 00Ky HETOOPOCOBICHMX KOPUCTYBAUiB, TaK i B Mekax (OopMalbHO MPAaBOMIPHHUX JOTOBIPHUX BiTHOCHH MiX
aBTOpaMHM Ta MPABOBJIACHUKAMH, /1€ BHHUKAIOTH 3JIOBKUBAHHS 1010 00CATY BUKOPHCTAHHS TBOPY, CIIOCO0OIB
PO3MOBCIOIKEHHS, 3a3HAYCHHS aBTOPCTBA Ta BUILTATH BUHArOpoau. Llndpose cepenoBuine 3HaAUHO YCKIAAHIOE
KOHTPOJIb 32 BUKOPUCTAHHSM 00’ €KTiB aBTOPCHKOTO MpaBa Ta IMiJBHUIYE JATEHTHICTH TOPYIICHb.

VY 3B’43Ky 3 MM OCOOJHMBOT aKTyaJIbHOCTI HaOyBa€ MOIyK e(EeKTHBHUX, THYYKUX 1 MpodeciiitHo cre-
IiaJTi30BaHUX MEXaHI3MIB 3aXUCTy aBTOPCHKUX TIpaB. OTHUM i3 TaKWX MEXaHI3MIB y Cy4JacHId MpakKTHIl
JleNaji yacrimie BUCTyIae MXKHApOAHHUN apOiTpax, SKuil TpaHcPOpMyBaBCs y I100ai30BaHUH iIHCTHTYT BUPI-
LICHHS CIIOPiB LIO/O0 SIK MAWHOBHX, TaK 1 HEMalfHOBUX IIpaB, y TOMY YHCHi y cepi iHTeNeKTyalbHO1 BIacHO-
cTi. 3pocTaHHsl KUTBKOCTI apOiTpaKHUX LIEHTPIB 1 Creliani3oBaHUX MPOLeayp, opieHToBaHUX Ha IP-cropw,
PO3IIMPIOE MOXKITMBOCTI CTOPIH IOA0 BUOOPY HAMOUIBII KOMIIETEHTHOTO, KOH(1IECHIIIHOTO Ta MPOIEeyPHO
THYYKOTO CITOCO0Y 3aXHCTY.

[IpakTrka MisTTBHOCTI MIKHAPOJHUX apOITpaKHUX IHCTUTYIIH CBITYUTH MPO CTAOIIbHE 3POCTaHHS
KLTBKOCTI CIIOPiB, OB’ SI3aHUX 13 TIPaBaMH 1HTEJIEKTYyaIbHOI BIIACHOCTI, IO JTOJIATKOBO MiTBEPIIKYE 3aTpe-
OyBaHicTh apOiTpaxHOi Mozeii. BogHouac npaBoBe peryinioBaHHSA Ta NPAKTUYHE 3aCTOCYBaHHS apOiTpax-
HUX MEXaHi3MiB y cdepi 3aXUCTy aBTOPCHKUX MpaB MiCTUTh HU3KY AUCKYCIHHMX 1 HEOCTATHBO po3poldiie-
HUX acIIeKTiB, 0COOIUBO 3 ypaxyBaHHSIM IMCUXOJIOTIYHOT MPUPON aBTOPCTBA Ta PEMyTAliHHOT Yy TIMBOCTI
TBOpUHX CIOPiB. Lle 3yMOBITIO€ HAYKOBY 1 TPUKIATHY MIHHICTh KOMIUIEKCHUX MDKIUCITUIIIIHAPHUX TOCTI-
JUKEHb y 1l cdepi.

AHaJti3 ocTaHHiX gocaigkedb i myGaikauii. [IpoGnemarika 3aXucTy aBTOPCHKUX MpaB Ta apOiTpaxk-
HOTO MOPSIIKY BUPILIEHHS CIIOPIB MepeOyBae y Mol 30py HayKOBIIIB Bke TpuBanuii yac. Jlociimkenns y cdepi
aBTOPCHKOTO MpaBa, 30KpeMa MpoBe/ICHI TakuMu BueHUMH, ik O. Csitonbkuid, T. Pynauk, O. llTtedan, 0. Pi3-
Huk, [. Yepaeupkwnii, B. @ydemxki, K. ['anenina ta iHmmmu, 31e0116II0TO 30CEpEIKeH] HA TUTAHHAX 00CATY
TIpaB, CIIOCO0IB X 3aXHCTY, TOTOBIPHUX MEXaHI3MIB Iepeaadi MpaB Ta BiAMIOBIMAIFHOCTI 3a TopyIieHHs. Bon-
HOYAC 3HaYHA YaCTHHA TaKUX Ipalb Ma€ MEPEBAXHO Ialy3eBO-NPABOBUN a00 y3arajJbHIOIOYMH XapakTep.
[HCTUTYT MIXKHAPOAHOTO KOMEPLIHHOTO apOiTpaKy Ta aJbTepPHATHUBHOTO BUPILIEHHS CIIOPiB AOCTaTHBHO IPYH-
TOBHO MPEACTABICHUH y MpaIsiX BiIOMUX YKpaiHCHKHX YYEHHX-TPOLECYaICTIB 1 apOITpakHUKIB, 30KpeMa:
1O. Ilputukwy, I". L{ipara, B. Komapoga, 5. JlroGuenka, M. binaka, O. Kpynuana, T. 3axapuenko, I. [loGipuenka,
M. ManbsChKOTO Ta IHIMUX JOCTIAHUKIB, SIKI PO3KPUBAIOTH KOHIIENITyalbHI Ta MPUKIAIHI 3acaay apoiTpax-
HOTO pO3INIALY CcropiB. Pa3oM i3 TMM aHami3 HayKOBHX JKEPEN Ja€ IMiJCTaBH CTBEPKYBATH, 10 KOMIUIEKCHI
TOCIIPKEHHS, y SKHUX IMOEIHYBAIUCS O 3aXHUCT aBTOPCHKUX MPaB, MKHAPOAHUN apOiTpaxk, KoMepiiaizaiis
TBOPYHUX PE3YJBTATIB 1 ICUXOJIOTIUHI ACIIEKTH aBTOPCTBA Ta PeryTalii, Hapa3i mpeAcTaBieH] pparMeHTapHo.
MiKIUCUUTUTIHApHUNA BUMIpP — 3 ypaxXyBaHHSM IICHXOJIOTii TBOPUYOi 0COOUCTOCTI, (PEHOMEHY MCHXOJIOTTHHOT
BJIACHOCTI, MOTHBAIIi1 aBTOpA Ta peNyTaliifHOT Uy TIIMBOCTI — 3JIMIIA€THCS HEOCTATHHO IHTETPOBAHNM Y FOPH-
TUIHUHN aHaji3 apOiTpakHOTO 3aXMCTY aBTOPCHKUX TIpaB. L{e CBiAUNTh Ipo HAsIBHICTH HAYKOBOT Hillli Ta 00’ €K-
TUBHY MTOTPeOy y TOCIIHKEHH] TAKOTO CIIPSIMYBaHHSI.

MeTo10 CTATTI € KOMIUIEKCHUH aHaJi3 MiXKHAPOJHOTO apOiTpaxy K ePEeKTHBHOTO MEXaHI3MY 3aXUCTY
ABTOPCBHKUX IPaB 13 ypaxyBaHHSAM IIPABOBHX, KOMEPIIMHUX Ta MCUXOJOTIYHUX YNHHMKIB, IO BILIMBAIOTH HA
BHOIp apOiTpaXKHOT MPOLIEAYPH, & TAKOK OOTPYHTYBAHHS 3HAYCHHS IICUXOJIOTIYHOI Ta penyTaiiHOl CKJI1aI0BOi
y opmyBaHHI apOiTpakHOT MOJIETII BUPIILICHHS CIOPIB y c(epi IHTEIeKTyalIbHO-TBOPUOT AIsITLHOCTI.

Buxiaaa ocHOBHOro MatepiaJjty. 3aXiCT aBTOPCHKUX ITPaB HAJICKHUTD IO OIHOTO 3 HAHOUIBIT 6araToBu-
MIpPHUX CEIMEHTIB IIPABOBOTO PETYIIOBAHHS, OCKIIBKH BiH MOEAHY€ HE JIUIIEe 00 €KTUBHO MPABOBi KOHCTPYK-
uii, a ¥ 1HAWBIAYaJIbHO-TICUXOJIOT1YHI MOTHBaLii cy0’ €KTiB nmpaBoBigHOCHH. TpaauuidHui miaxix y Hamio-
HaJBHUX MIPABOBHX CHUCTEMax TsDKi€ 10 Koau(ikalii mpaBOBOTO 3aXHUCTY, MPOTE IOPUANYHA HOPMA HE 37aTHa
MTOBHOIO MipPOIO OXOTIUTH YHIKaJIbHICTh IICHXOJIOTTYHHX TEPEeKUBAaHb 1 MOTHBAIIIH aBTOpA, MOB’A3aHUX i3 HOro
TBOPYICTIO.

3 mo3uIliif aBTOPCHKOTO TpaBa KIIACHYHO BUAUIAIOTH MaTepiajbHUH Ta HeMaTepiaabHUi (MOpaJib-
HUii) iHTepecH aBTOPA: nepuiull No8 A3aHUl i3 KOMNEHCAYIEH eKOHOMIYHOI WKOOU, Opyeutl — 3 Hemamepi-
ANLHUMU IPAsamit, wo idodpadicaioms 0cooucmicHi nepexcueants meopys (30Kpema, IpaBo Ha BH3HAHHS
aBTOPCTBA, 3axucT penyTauii) [S]. Lli HemarepiaibHi iHTEpecH, OyaydH ICUXOJIOTTYHO HACHYCHUMH, BUXOISTh
32 MEXI CyTO €KOHOMIUHOT JIOIUILHOCTI 1 CIIOHYKAIOTh aBTOPA IIYKaTH CIIOCO0IB 3aXUCTY, JIe MOPaJIbHE 33]10-
BOJICHHS Ta peryTailiifHa 0e3reka MaroTh Bary, CIiBMipHy a00 HaBiTh BHILY, HK MarepiaibHa KOMITEHCAITis
[9]. Sk BimoMoO, IICHUXONOTIYHI MOTHBH BIIrpaloTh BKJIMBY POJIb y NIPAaBO3aCTOCYBaHHI, aJKe s 0araTrhox
aBTOpIB (TBOPIIB) BiJIMOBa BiJ| BiJIIIKOIyBaHHS MaWHOBOI IIKOAM SIK Takoi i (hOKyCyBaHHS HacaMIiepe] Ha
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BITHOBJICHHI peryTalii, a Tako)XK Ha MPAaBOBOMY BH3HAHHI MOPYIIEHb € KJIIOYOBOI MOTHBALI€IO IX MpaBo3a-
XHCHUX J1iil. Tomy BiacHe, sIK BUAAETHCA, Y KOHTEKCTI MIKHAPOAHUX CIOPIB IS ICUXOJIOTIYHA CKJIaI0Ba YacTO
JOMIHY€E HaJl EKOHOMIYHUMHU. ABTOPY, SIKUH MEepeKUBa€ BHYTPIIIHII KOHQIIIKT Yepe3 MopyLIeHHs CBOTO TBOP-
4Oro JI0poOKy, TOCTPO BaKJIMBa KOH(DIJEHLIHHICT MpoIlecy, 3MEHIIIEHHS MyOJIiYHOTO TUCKY Ha CBOIO 0COOU-
CTICTh Ta BICBHEHICTH Y CIIPABEIIIUBOMY PO3TIIAII, 110 HE 3aBXKIN MOXE OYTH JOCITHYTO y JEP>KaBHOMY CYIIi.
Came 11e CTUMYITIOE 3BepTaHHS 10 aTbTepHATHBHUX (HOPM TIPABO3AXHUCTY, 1€ TICUXOJIOTITHHH KOM(OPT 1 3aXUCT
penyTauii cTalOTh NPIOPUTETHUMH BUMOTraMH. EKOHOMIYHMI BUMIp TaKOX Ma€ 3HAYCHHs, ajleé 4acTo caMe
Yyepe3 BUCOKY BapTiCTh, TPUBAJIICTh TA BIAKPUTICTH IEPKABHOTO CYJJOYMHCTBA aBTOPU YHUKAIOTh TPAAULIHHUX
CYJIOBHUX IPOLIEAYP, HABITh SKIIO MOTCHIIMHO MOIIM O oTpuMary MarepianbHy Burony [8]. Takum dumHOM,
NPaBOBMii, EKOHOMIYHMII TA MCUXOJIOTIYHMIT ACIEKTH HE ICHYIOTH 1301bOBAHO, a (DOPMYIOTh KOMILIEKCHY
MOTHBAIIHY 0a3y, A€ OCTaHHIH Mo)ke OyTH BUPIMIATBHUM JUII TBOPIISA, OCOOIMBO B yMOBaX MIXHAPOTHUX
MIPaBOBITHOCHH.

[Tormmbnenwii aHai3 3aXMCTy aBTOPCHKUX MpaB HEMOXKIUBUI 0€3 ypaxyBaHHS MCUXOJOTiYHOI Mpu-
POAM TBOPYOCTi T2 aBTOPCTBA SK CKJIAJ0BOI 0OCOOMCTICHOI iIGHTUYHOCTI. Y TCHXOJIOril TBOPUOCTI aBTOP-
CBKUI MPOAYKT PO3MIISAAETHCS HE JIMIIE SIK Pe3yNbTaT 1HTEJNIEKTYallbHOI JisIIbHOCTI, a K (opMa caMoBHpa-
JKCHHSI 0COOMCTOCTI, y SIKifl BiZJOOpaKaroThCsl IIIHHOCTI, CBITOIIISI, EMOIIIHHUI JTIOCBIJ] 1 CMHCIIOBI CTPYKTYpHU
aBropa. Came TOMy HEIIPaBOMIpHE BUKOPUCTAHHS TBOPY YacTO CHPUHMAETHCS HE IPOCTO SIK IOPUIUYHE IIOPY-
IIeHHS, a SIK TIOCATaHHs Ha OCOOMCTICHY IITICHICTB.

VY Mexkax TyMaHICTHYHOI IICHXOJIOTil TBOPYICTh MPSIMO OB SI3YETHCS 13 MPOLECOM CaMOAKTyai3auii.
A. Macnoy po3risaaB TBOPYICTh SIK MPUPOAHUI MPOSIB camopeaiizamii 0coOUCTOCTI, MiIAKPECTIOUH, 10
TBOPYHI TIPOYKT € MPOAOBKEHHIM «SI-koH1enmii» aBTopa [11]. YV 11boMy KOHTEKCTI BTpYUYaHHSI y Pe3yJIbTar
TBOPYOI MisUTBHOCTI 0€3 3rou aBTOpa YK€ BUKJIMKATH CHJIBHY E€MOIIHY peakiliio, OCKIIBKU 3adinae 6a30By
moTpeOy y BU3HAHHI Ta CaMOIIOBa3i.

VY ncuxouiorii inenTuynocTi (E. EpikcoH) minkpeciroeTbes, o pe3yiabTaTH 0COOUCTOl MPOYKTHBHOT
JiSUTBHOCTI CTAlOTh €IEMEHTaMH PO3LIMPEHO] 11eHTUYHOCTI JoguHu. ToOTo 0co0a MCUXOJIOTIYHO BKIIIOYAE
CTBOpEHE HEI0 y cdepy «CBoroy. BimoBigHO, HECAHKIIOHOBAaHE BUKOPUCTAHHS TBOPY MOXKE TEPEKUBATUCS
SIK CHMBOJIIYHA BTpaTa KOHTPOJIIO HaJl Y4CTHHOIO BIIACHOT iIEHTUYHOCTI [6].

CyuacHi 10CIiIKeHHS TICHXOJIOT1{ TBOPYOCT] TAKOXK MiATBEP/KYIOTH, III0 TBOPYi OCOOMCTOCTI XapaKre-
PHU3YIOTBCA: IMiIBUIICHOI0 Yy TIUBICTIO 0 OIIHKY PE3yJbTaTiB Mpalli, BACOKHM PiBHEM BHYTPIIIHbOT MOTHBA-
1ii, TICHUM €MOI[IfHIM 3B’SI3KOM 13 CTBOPEHHUM IIPOAYKTOM, IiIBUIIEHOIO PEAKIIi€I0 HA HECTIPABEJINBE MTPH-
BJIACHEHHS pe3yabrary. 30KkpeMa, y Teopil BHyTpimHb0i motuBauii (Self-Determination Theory) E. [leci Ta
P. Pasina migKpecaroeThes, o Al TBOPUYHX JIFOJCH KPUTHYHO BaXKIIMBUMH € aBTOHOMisl, aBTOPCTBO 1 BU3HAHHS
BHECKY, & TIOPYILICHHS [[MX KOMITIOHEHTIB 3HWKYE BiJIyTTS IICUXOJIOTIYHOT MIJTICHOCTI Ta BUKIIMKAE TIPOTECTHY
peaxkiro 13].

VY mexax ncuxonorii BmacHocTi (psychology of ownership) moBeneno, mio monu (GOpMYyIOTH sIBHIIE
TaK 3BAHOI «IICHXOJIOTTYHOI BJACHOCTI» — BIIUYTTS «IIe MO€», SIKE BUHUKAE HE JIMILE 00 MaTepiaJbHUX
00’€KTiB, a ¥ 00 i€l Ta pe3ynbTariB IHTENeKTyalIbHO1 npani. JJocaiiHuKN 3a3Ha4aroTh, 110 KOJIH JIIOANHA
1HBECTYy€ 3HauHi 3yCHIIJIs, Yac 1 TBOPUMH pecypc y CTBOPEHHSI MPOAYKTY, BOHA (popMye CHIbHHUI BHYTPILIHIH
3B’SI30K 13 HUM, 1 MOPYILIEHHS [IbOT'0 3B’ 13Ky BUKJIMKA€E €MOILIIHHY PeaKIlito, MOI0Hy 10 peakilii Ha BTpary abo
MIpUBJIacHEHHS MaifHa [12].

TakuM YMHOM, 3 IICHUXOJIOTIYHOI TOUKH 30Dy, TOCTpa Peakllis aBTOpa Ha HENPABOMIPHE BUKOPUCTAHHS
TBOPY MOSICHIOETHCSL HE JIMILIE pallioHAJbHUM 1HTEPECOM, a JAi€l0 KUIBKOX TIMOMHHUX MEXaHi3MiB: 3aXHCTOM
0COOUCTICHOT IIEeHTUYHOCTI, MOTPe0OI0 y BU3HAHHI aBTOPCTBA, €(PEKTOM TICHXOJIOT1YHOI BIACHOCTI, BHYTpill-
HBOIO TBOPUOIO MOTHBAIII€I0, PEMYTAlifHOIO Yy TnuBicTI0. CaMe TOMY HaBiTh y BHUIAJKax, KOJIU MaTepialbHa
IIKO/Ia € HE3HAYHOI0, aBTOP MOYKE HAIOJSATaTH Ha MPUIMHEHHI BUKOPUCTAHHS TBOPY, MTyOIiYHOMY BH3HAHHI
TopyIIeHHs a00 BHOavYeHHI — K (POPMi IICUXOIOTIIHOI PECTUTYIII1, IO BiTHOBITIOE BiTIYTTS CIIPABEIITHBOCTI
Ta 0COOUCTICHOI IITICHOCTI.

[opsia i3 ICHXOJIOTTYHUMH MOTHUBAaMH, 10 C(hOPMOBaHI OCOOMCTICHOIO IAEHTHYHICTIO aBTOpa Ta mpar-
HEHHSM 3aXHCTUTH BIIACHY TBOPYICTb, BITHOCHMHM Y c(epi aBTOPCHKOrO MpaBa 4acTo MaloTh KOMepUiiiHy
npupoay. ABTOpH, SIK MPaBHUIIO, HE JIMIIE MParHyTh BU3HAHHS CBOTO aBTOPCTBA, a i MepeatoTh YacTHHY abo
BCi CBOI MpaBa MpaBOBIACHUKAM JUIsI KOMEPIIHOI peaizallii, po3MOBCIO/KEHHSI Ta eKCIUTyaTalii TBOPIB.
Lle € enreMeHTOM PUHKY IHTEIEKTyaJbHOI BIACHOCTI, /ie 00 €KTH TpaBa CTAIOTh MPEIMETOM E€KOHOMiIYHOTO

obopory.
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Y HayKoBili TiTepaTypi 3a3Ha4a€eThCsI, 0 3ac00M peatizallii mpaB iHTeIeKTyallbHOI BIACHOCTI HE MOXKYTh
PO3MISLAATHCS BUHSATKOBO SIK FOPUIMYHI KOHCTPYKLII 0€3 3B’S3Ky 3 €KOHOMIUHOIO AisSUIbHICTIO TA CYCINIBHO-
EKOHOMIYHMMH MexaHizMaMH. Lle o3Hadae, 1m0 npaBoBHid 3aXHCT Yy cepi aBTOPCHKOTO MPpaBa HIKOJIH HE MOXKE
OyTH 130JIbOBAHUHN BijI EKOHOMIYHOI JIOIIIBHOCTI, OCOOJIMBO KOJIM MOBA iiJie PO KOMEPIIiiHE BUKOPUCTAHHS
TBOPUYOTO MPOIYKTY. AJle MarepialbHUI 3UCK — IIe He JIMIIe OakaHHS OTpUMaTH NpruOyToK. YacTo ctopoHam
HE BHTITHO ainryBaTH KOMEPIIHHI aCTIEKTH CIIOPY Ha MyOIiYHUX IIaTdopMax, 30KpeMa y Iep:kaBHOMY CY/Ii.
Bucoxka my0OmiuHICTh CyTOBUX 3aciJaHh MOYKE CTaTH JDKEPETIOM PENyTaIlliiHIX PU3HKIB [Tl CTOPiH, 110 BEAYTh
0i3HeC y BUCOKOKOHKYPEHTHHUX UM KPEaTUBHUX 1HAYCTPIsiX, /ie KoMepLiliHa iHopMmalis i cTpareridti pileHHs
MaroTh HIHHICTh. KOH(DIEHIIIIHICTh TAKKX BIJIHOCHH €, TAKUM YHHOM, BOXKJIMBUM €JIEMEHTOM 3aXHUCTY SK Ipa-
BOBJIACHWKA, TaK 1 aBTOpA, KUK 3alliKaBICHUH Y CIIOKIHHOMY Ta KOHTPOJIbOBAHOMY BHpilIeHHI criopy. Kpim
TOTO, IEpKaBHi Cyn y 6araTtbox KpaiHax (BKIFOUHO 3 YKpaiHOI0) HE 3aBK/I1 MAIOTh JOCTATHIO CIeIiali30BaHy
eKCTIIepTH3y Yy CKIAJIHUX MUTaHHIX iHTeNeKTyalbHoi BiacHOCTi. Cy/i, sIK MPaBUIIO, € YHIBEPCATbHUMH Tpa-
BO3aCTOCOBYBaYaMH, sIKi IIPALIOIOTh 13 3araJlbLHIMU HOPMaMH IpaBa, 1110 MOXKE MPU3BOIUTH J10 HEJOCTATHBOTO
BpaxyBaHHs HIOAHCIB aBTOPCHKHX 1 CyMDKHHUX MPaB, 30KpeMa THX, 1110 OB’ s13aHi 3 TBOPYOIO crennikoro, puH-
KOBOIO I[IHHICTIO TBOPIiB 200 MCUXOJIOTTYHUMH aCIeKTaMK aBTOPCTBA. Y 3apyOiKHIN MPAKTHIlI 3a3HAYAETHCS,
110 CTIIOPH IIO/I0 1HTEJICKTYaIbHOT BJIACHOCTI BUMArarOTh HE JIMIIE OPUAMYHOTL, @ i TEXHIYHOT Ta TBOPUOT KOM-
TIeTEHIIi, IKYy 9acTO Kpale 3a0e31euyioTh Clelliani3oBaHi apOiTpakHi opraHu ado eKkcrepTHi TpudyHamu [7].

Y KOHTEKCTI MIXKHApPOIHOTO apOiTpaxky Iii IpoOIeMH BUPIIIYIOTHCS 3aBASIKH aBTOHOMII BOJIi cTOpiH —
KIIIOYOBOMY NPHHLMILY, SIKHH JO3BOJISiE OOMPATH: MicLie MPOBAKECHHS, MOBY apOiTpaxKy, MaTepiaibHe Ipaso,
sIKe 3aCTOCOBYBaTMMETHCS, apOiTpiB, IO MAIOTh CIEIiali30oBaHy KOMIIETEHLII0 caMe y c(epi aBTOPCHKOro
npaBa, Mejiailii, Gi3Hec-TpaBi Yu TBOpUUX iHAyCTpisx [4, 1, 2]. lle o3Hauae, 1m0 y Mi>KHapOaHOMY apOiTpaxi
CTOPOHH MOXKYTh CAMOCTIMHO BU3HAYUTH KOMIIETCHTHY CIT€Ilialli30BaHy 1HCTAHIIIIO, ¢ TXHINA crip Oyae po3-
ISIHYTO 3 YPaxyBaHHAM HE JIMIIE 3araJlbHUX I0PUIUYHUX HOPM, a i raly3eBUX 0CcOOMMBOCTEH Ta cienudiku
IHTEJIEKTYaIbHOTO IPOIYKTY.

OnHuM 13 cyTTeBUX (haKkTOPiB BUOOPY apOiTpaKy € rHyUKicTh mpoueayp. Ha Bigminy Bix TpaguuiiHoro
CYIOUMHCTBA, JIc TPUBAIIICTH MPOLIECY MOKE PO3TIATYBAaTHCS POKaMH, apOiTpaXkKHi MPOLIEAYPH 3HAYHO CKOPOUY-
I0Th Yac PO3MISIAY CIIOPY 3aBASKH PEIIAMEHTOBAHUM CTPOKAaM, MOKIMBOCTI IIBUKOTO PU3HAYCHHS CIIyXaHb
1 BUKOPUCTAHHIO eIEKTPOHHUX 3ac00iB koMmyHikamii. 3a mannmu International Chamber of Commerce (ICC),
CepeIHs TPUBATICTh MIKHAPOIHOTO apOiTpaky CTAHOBUTH MPUOIU3HO 12-18 MicsmiB, 110 3HAYHO MEHIIIE, HiX
y OLIBIIOCTI HAIlIOHANFHUX CyoBHUX cucteM [10].

3HauyHOIO TIepeBaroio € 1 KoH(pigeHuilnicTs apdiTpaxy [3, c. 333-338]. Ha BigmiHy Bix BIAKpUTHX
CYJIOBHUX 3aciJiaHb, MiXKHapOIHUH apOiTpax 3a3Bu4ail BilOYBaE€ThCS y 3aKPUTOMY PEXKHMI, IO 103BOJIsIE 30e-
PErTH KOMEpIiliHy Ta TBOpYY iH(pOpMAIlilo CTOpiH y TaeMHUI. [le 0coOnMBO BaXKIIMBO /s Cy0’€KTIB, SIKi HE
0a)KarOTh PO3TOJIONTYBATH JCTANI KOHTPAKTIB, KOMEPIIHHUX yroa abo BHYTPINIHIX CTPATETiii BUKOPUCTAHHSI
TBOPIB — K aBTOPIB, TaK i IPABOBIACHUKIB.

Hapemri, BuOip apOiTpaxky MoXe BKJIFOYaTH BUKOPHCTAHHS aJTBTEPHATHBHUX MEXaHI3MiB BUPIIICHHS
CHOpY, TaKUX K Meaialiss ad0 eKcrmepTHi OWiHKH, SKi 4acTO € CTPYKTYPHUMH YacTHHAMHU apOiTpa)KHUX
npasui (WIPO Mediation and Arbitration Rules, ICC ADR Options) i J03BOJSIIOTH CTOPOHAM BUPILIYBaTH
CyIepeuku He Jiuie yepe3 popMaibHe 3acTocyBaHHs mpasa (lex lata), a ¥ uepes NpUHIUIN CIIPABETMBOCTI
(equity) abo 3 ypaxyBaHHSIM CHeIU(pITHAX TaTy3eBUX HOpM» [14].

TakuM 4MHOM, MOXKHa KOHCTaTyBaTH, 1110, nO-nepuie, BITHOCUHU y cdepi aBTOPCHKOTO MpaBa MalOTh
HE JIMIIE TICUXOJIOTIYHUM Ta MPaBOBUW BUMIpH, a i KOMEPUiHY NPHUPOLY, SIKA YacTO € MPUYMHOIO CIIOPiB.
Ilo-0pyee, nepxaBHi cyu MOXXYTh OyTH MEHIII €PEKTUBHUMHU 4Yepe3 BIJICYTHICTh CIIEIiai30BaHOI KOMIICTCH-
i1, HGAOCTATHIO THYUYKICTh MPOLEAYP Ta MyOIIUHICTh PO3IISLIIB. [1o-mpeme, Mi»KHapOAHUH apOiTpax 3a0e3-
reyye: Crieliai3oBaHy KOMIIETEHI[II0 apOiTpiB, aBTOHOMIIO BOJIi CTOPiH, MIBHJKICTh 1 THYYKICTh MPOLEAYP,
KOH(QIIEHITIHHICTh, MOXIIHBICTE BUKOPHUCTOBYBATH MEXaHI3MH, 110 BPAXOBYIOTh CKIAAHICTh IICUXOJIOTITHHIX,
€KOHOMIYHHX 1 MTPaBOBUX aCIEKTiB cropiB. MakTHYHO 32 CYy4aCHUX YMOB Ta peallii MpaKTH4YHa peaizarlis
3aXHCTy aBTOPCHKUX MpaB Yy MIXKHApPOIHOMY BHMIpi BCE 4acTille MOB’A3Y€ThCS i3 BUKOPUCTAHHSAM CIelia-
Ji30BaHUX apOITPaKHUX 1HCTHTYLIH, SIKi 3a0€3MeUyIOTh HE JIMIIC MPaBOBY BU3HAYECHICTh, a i MPOLETYPHY
aJIaNTHUBHICTH 10 0COONMBOCTEH IHTENEKTyalbHOT Ta TBOpYOi chepu. Ha BiaMiHy Bij 3araibHUX JIep)KaBHUX
CyniB, apOiTpaxHi neHTpH HOPMYIOTh EKCTIEPTHE CEPEOBHIIE PO3TIISAY CIOPIB, /1€ MOETHYIOTHCS IOPHINTHA,
rayry3eBa Ta iHKOJIM MDKAMCIUTUTIHAPHA KOMITETEHTHICTb.
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[IpoBimHe MicIie y BUpIIIeHH] CIIOPiB MO0 00’ €KTIB iHTENEKTYaIbHOI BIACHOCTI Mociiae ApOiTpaskHU
Ta MeiamiifHui neHTp BeecBiTHROT opranizanii inTenekryansHoi BiacHocTi (WIPO Arbitration and Mediation
Center). Moro permaMenTy crenialbHO aganToBaHi J0 CHOpIiB y cdepi aBTOPCHKOTO MpaBa, CyMiKHHX TIPaB,
IU(PPOBOTO KOHTEHTY, JIIIEH31MHUX JIOTOBOPIB Ta TPaHCHAI[IOHAIBHOTO BUKOPHCTAHHS TBOPYUX PE3YJIbTATIB.
Lentp 3abe3neuye moeHaHHS apOiTpaxKy, Memiallii Ta eKCIIepTHOrO BU3HAYCHHS, 1110 JIO3BOJISIE CTOPOHAM 00u-
paTH MOJEIs BUPIIICHHS CIIOPY 3aJICKHO BiJ XapakTepy KOH(IIKTY Ta IMCHXOJIOTIIHOI TOTOBHOCTI JIO 3Maraib-
HOI YM KOHCEHCYaIIbHOI Mpoleaypr. BaxIMBy poIb BilirpaloTh TAKOXK YHIBEpCcallbHI MIXKHAPOAHI apOiTpaskHi
iHcTUTYLil: MixkHaponHa toprosa najiara (ICC, [lapux) — ogHa 3 HaHABTOPUTETHIMIMX apOITPayKHUX IJIaT-
(hopM y KOMEpIIIHKUX CIIOpax, BKIFOYHO 31 CIIOpaMHU IIOJI0 MPaB iHTEICKTyalbHOI BIacHOCTI; JIOHIOHChKUI
MixkHaponuuii apoiTpaxuuii cyn (LCIA) — akTHBHO 3aCTOCOBY€EThCS Y TEXHOJIOTTUHUX 1 JIIEH31MHUX CIIOPax;
AwmepukaHcbka apOiTpakHa acomiamist (AAA) — Mae okpemi mpouenypu i [P-criopis; MixkHapOgHMIA IEHTP
3 BupimenHsa inBecturinHnx cropiB (ICSID) — y Bunaakax, KoM CHOPH MO0 aBTOPCHKUX a00 CYMIKHHX
IIpaB NOB’5I3aHi 3 IHBECTULIHHUMU NPOEKTAMU Ta TPAHCHALIOHAJTBHUMH KOHTPAKTAMH.

3aranoM iHCTUTYILiHHA MpaKTHKa MOKa3ye, [0 CTOPOHM BCE YaCTIillle 3a3JaJierilp BKIIOYalOTh apoiT-
PaXkHi 3aCTEPEKEHHS JI0 aBTOPCHKUX, JIIEH3IHHUX Ta AUCTPUOYLIHHUX JOroBOPiB. Lle CBiUUTh PO yCBiIOM-
JIeHWH BUOIp HE JIWIIE MPaBOBOIO MEXaHi3My, a i IpolielypHOi MOJIETl, SIKa BiJIOBIAa€ TXHIM penyTalliiftHuM
Ta TICUXOJIOTIYNM IHTEpPECaM.

3 mo3wuIIiiA mcuXxoIorii KOHQIIKTY apbiTpakHa Mpoleaypa Mae JOAAaTKOBY IIHHICTh 3aBISKH: HIKIOMY
PiBHIO IyOIiYHOT KOH(POHTALIHHOCTI, MPOLELYPHOMY KOHTPOJIIO 3 OOKY CTOpiH, MOKJIMBOCTI OOpaHHs He-
TpaJbHUX Ta raly3¢BOKOMIIETEHTHUX apOiTpiB, MEHII ()OPMaTi30BAaHOMY KOMYHIKATHBHOMY CEPEIOBHUIILY.

VY JocHiKeHHSIX y Tally3i aJbTepHaTHBHOTO BHPIIICHHS CIIOPIB MiJKPECTIOETHCS, 10 MPOLEAypH
3 OUIBIIO0 aBTOHOMIEIO CTOPIH 1 KOHTPOJILOBAHICTIO MPOIIECy 3HWKYIOTh PiBeHb ecKajallii KOHQIIKTY Ta 1ij-
BHIIYIOTH 33I0OBOJICHICTH PE3YJIFTaTOM HABITh Y pa3i KOMIIPOMICHOTO PIllICHHS

Takum ynHOM, MizKHAPOAHUIT apOiTpaxk y cdepi aBTOpchbKUX MpaB (QYHKIIIOHYE HE JIUIIE 5K FOpuU-
OUYHULL MeXAHi3M, a SIK penymayitiHo-nCUX0I02IHHO Yymauea npoyeoypa, o NO3BOJISE TOEIHATH MPABOBY
BH3HAYECHICTh, KOMEPLIHHY TOUIIBHICTD 1 ICUXOJIOTIYHY MPUHHATHICTH CIOCOOY 3aXHUCTY.

BucnoBku. OTKe, 3aXUCT aBTOPCHKUX IIPaB y Cy4aCHOMY MIKHAPOTHOMY IPABOTMOPSIIKY Mae KOMILICK-
CHHUU XapakTep i He MOXKE PO3IIISIATHCS BUKITIOUHO SIK IOPWIMYHA TPOIICAypa BIIHOBICHHS IOPYIICHUX HOPM.
Bin dopmyeTbest Ha HEpETHHI NPABOBUX, eKOHOMIYHUX TA NCUXONO2IYHUX YUHHUKIG, KOPKEH 13 SIKUX BIUIMBAE Ha
BUOIp aBTOPOM Ta IIPABOBIACHUKOM KOHKPETHOTO criocoly 3axucTy. [lcuxonoriuyna ckiagjoBa aBTopcTBa IPYHTY-
€THCS Ha 3B’SI3KY TBOPYOTO PE3YIILTATy 3 0COOUCTICHOIO 1ICHTUYHICTIO aBTOPa, €(PEKTi MCHXOJIOTIYHOT BIACHOCTI,
BHYTPpIlIHII MOTHBaLii Ta moTpedi BuzHaHHSI. CaMe TOMY MOPYILIEHHS! aBTOPCHKUX MPaB YacTo MEPEKUBAETHCS
SIK TIOCSATAHHS HE JIMIIIC HA SKOHOMIUHMI 1HTEpec, a Ha OCOOMCTICHY IUTICHICTB 1 pemyTarito. Lle 3ymoBoe
TIBUIICHY Yy TIUBICTH aBTOPIB 0 MATAaHL KOH(DIMESHIIIIHOCTI, MyOIIYHOCTI crtopy, (GopMU BiTHOBIICHHS CITpa-
BENTMBOCTI Ta MOpaJbHOT catrcdakiii. Komepitiamizarisi pe3ynbraTiB TBOPUOL AisITEHOCTI MOCHITIOE CKIIATHICT
[IUX MIPaBOBITHOCHH, OCKUIEKH BBOJIUThH y HUX JOTOBIpHI, PUHKOBI Ta IHBECTHIIIHI €IEMEHTH. Y TaKUX YMOBaxX
TPaUIIIAHE JIepKABHE CYINOYMHCTBO HE 3aBXKAM 3a0e3Iedye JTOCTATHIO MIBUJKICTh, CIICIHANI3aIlI0 Ta MMpoIie-
JypHY THYYKICTh, HEOOXiHI J1sl e(DeKTUBHOTO ¥ TICHXOJIOTIYHO MIPUHHATHOTO BUPILIEHHS criopy. BinTak MmokHa
CTBEpPPKYBaTH, 10 MizKHAPOTHU ap6iTpa:k y cdepi 3aXucTy aBTOPCHKUX NMPAB BUCTYNAE ONTHMAJIBHOI0
(opMoI0 MoeTHAHHS MPABOBOT0 IHCTPYMEHTAPIIO 3 MCUXOJIOTIYHUME Ta penyTaliiHIMH MOTPedaMu CTO-
piH. Woro karwouosi Xapakmepucmuku — KoHpioeHyitiHicmsb, a8MoHOMis 80/li CIMOPIH, Cneyianizoeana Komne-
meHmuicme apoimpie, eHyuKicms npoyedypu ma 0606 A3K08icmy piuieHb — 3a0€3MeUyI0oTh He JIUIIE IOPUIUIHY
e(eKTUBHICTb, a 1 MICUXOJIOTTYHY MPUHHATHICTD pe3ynbrary. OTxe, MizKHAPOIHUH apdiTpax y cdepi 3axucty
aBTOPCHKHX MPAB JIOUIFHO PO3MISIATH SIK MINCOUCYUNTTHAPHULL NPOCTNID 3AXUCHTY A8MOPCHKUX NPABG, § STKOMY
NpaBo, NMCUXOJIOTisI Ta pemyTalis He KOHKYPYIOTh, a B3a€EMOJIONIOBHIOIOTH OJHE OIHOT0, (POPMYHOUM OLIbII
CTIHKy Ta TyMaHi30BaHy MOJIENIb BUPIIIEHHS TBOPYUX 1 KOMEPIIIHHUX CIOPIB.
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AHomauis. JocnigxyoTbCs HayKoBi NpaLi BiTYN3HSAHUX Ta IHO3EMHUX aBTOPIB, @ TakoX NOMOXEHHS Ailo4oro
3aKoHOAaBCTBa YKpaiHM B YACTMHI 3abe3neyeHHss eHepreTuyHoi 6esnexku.

BcTaHOBMNEHO poOMb €HEepPreTMYHOro CEKTOpY, SIK HEBIO'EMHOI YaCTMHU HauioHanbHOI 6e3nekn Oepxasu.
BpaxoBytoun TeHAEeHLUiT iCHyBaHHS Ta MOLUMPEHHS CyYaCHMX PU3UKIB, @ TaKOX OCOONMBOCTI AiANbHOCTI YCix
cdrep rocnogaproBaHHsS B YyMOBax BBEOEHHSI NMPAaBOBOIO PEXMMY BOEHHOIO CTaHy, HarofioweHo Mpo BB
3arpo3 B ranysi eHepreTMyHoi CUCTEMM Ha NOMITUKY HauioHanbHOi 6e3nekn YkpaiHu 3aranom. O6rpyHToBaHO
HasiBHICTb HeraTMBHMX HacnigKiB POCINCbKOI 36PONHOI arpecii He nuLle B MeXax KOPAOHIB Halloi AepKasu,
a ” Ha eBPONENCbKOMY Ta 3araribHOCBITOBOMY PiBHSX. HaronolweHo Ha iCHyBaHHi KpM3u y Cy4acHOMY CBITO-
BOMY PVHKY, KONW JxXepena eHeprii ctanu 06’ekToM MNONiTUYHUX MaHiNynsLuii Ha Mi>KHApOLHIN apeHi.

lMpoaHanizoBaHo HU3Ky cTaten Ocobnueoi YacTMHu KpumiHanbHOro kogekcy YkpaiHu, wo nepegbayarTb
KpUMiHarnbHy BigNOBiAanbHICTb 3a CycninbHO-HEOE3MNeYHi AiAHHA NPOTN eHepreTudHoi 6esnekn YkpaiHu. Buse-
neHo gesdki NpobrneMHi NUTaHHS Woao0 BCTAHOBMNEHHA CreLianbHUX O3HaK CyH’eKTiB OKpeCreHnxX HenpasBomip-
HUX OisHb.

BcTaHoOBNEHO TeopeTnyHi 06r'pyHTYBaHHS HayKOBLIB LLOA0 HEOOXIAHOCTI po3rnsaay BiKy, 3 KOO MOXIMBO
NPUTArHYTM 0coby A0 KpMMiHAmNbHOI BiAMOBIAANBHOCTI, KK 03HAKY BU3HAHHS Takoro cy0’ekTa OKpemux ckna-
JiB KpUMiHaNbHUX NpaBonopyLleHb cneuianbHnm. Po3rmsHyTo npouec kBanidikadii cycninbHO-Hebe3neyHmx
nocsiraHb Ha OB’€EKTN eHepreTM4HOI CMCTEMU YKpaiHW, B 3aneXHOCTI Bif rpOMagsiHCTBa BMHHOMO. BusiBneHo
0COBNMBOCTI MPUTArHEHHS O0COOW A0 KpUMiHanNbHOI BiANOBIAANbHOCTI y BMNagkax, Konu: cy®’ekT nmpaBono-
PYLUEHHSI HadineHn NoABIMHUM FPOMaAsHCTBOM; iHO3eMeLb OTPUMYE rPOMaAsHCTBO YKpaiHu; rpoMagsHuH
YkpaiHu no36aBnseTbcs rpOMagsHCTBa.

Ha nigctasi aHanisy YMHHOIO 3akoHO4ABCTBA YKpaiHM, @ TakoX MO3ULIN BITYU3HAHUX i 3apyBiKHUX BYEHUX
MaTepianbHOro KpMMiHanbeHOro npasa cHopMyibOBaHO MOXIMBI BapiaHTU BUPILLEHHSA BU3HAYEHNX Npobnem.

Knovosi criosa: eHepreTuyHa 6e3neka, KpuMiHanbHa BignoBiAanbHICTb, KPUMiIHANbHE NPaBOMOPYLLEHHS,
O3Haka, crneuianbHui cyo’ekT.

ISSN (Online) 2617-975X. Ehrlich’s Journal. 2025. Volume 15 21



Onekcangp MNpuy, Onekcin ABpaMeHko

“SPECIALTY” OF THE SUBJECT OF CRIMINAL OFFENSES
AGAINST THE ENERGY SECURITY OF UKRAINE

UDC 343.3/.7
DOI https://doi.org/10.32782/ehrlichsjournal-2025-15.03

OLEKSANDR HYRYCH
Postgraduate Student at the Department of Criminal Law and Criminology,
Faculty Vo 1

Lviv State University of Internal Affairs, Ukraine
ORCID: 0009-0002-9032-6057

OLEKSIY AVRAMENKO
Candidate of Legal Sciences, Professor,
Professor at the Department of Criminal Law and Criminology

Lviv State University of Internal Affairs, Ukraine
ORCID: 0000-0002-6572-3627

Abstract. The scientific works of domestic and foreign authors are studied, as well as the provisions
of the current legislation of Ukraine in terms of ensuring energy security.

The role of the energy sector as an integral part of the national security of the state is established. Taking into
account the trends in the existence and spread of modern risks, as well as the peculiarities of the activities of all
spheres of the economy in the conditions of the introduction of the legal regime of martial law, the impact of threats
in the energy system on the national security policy of Ukraine in general is emphasized. The presence of negative
consequences of russian armed aggression not only within the borders of our state, but also at the European
and global levels is substantiated. The existence of a crisis in the modern world market is emphasized, when
energy sources have become the object of political manipulations in the international arena.

Anumber of articles of the Special Part of the Criminal Code of Ukraine, which provide for criminal liability for
socially dangerous acts against the energy security of Ukraine, have been analyzed. A number of problematic
issues have been identified regarding the establishment of special features of the subjects of the outlined
unlawful acts.

The theoretical justifications of scientists regarding the need to consider the age from which it is possible
to bring a person to criminal liability as a sign of recognizing such a subject of certain criminal offenses as
special have been established. The process of qualifying socially dangerous encroachments on the objects
of the energy system of Ukraine, depending on the citizenship of the perpetrator, has been considered.
The peculiarities of bringing a person to criminal liability have been identified in cases where: the subject
of the offense has dual citizenship; a foreigner receives Ukrainian citizenship; a citizen of Ukraine is deprived
of citizenship.

Based on the analysis of the current legislation of Ukraine, as well as the positions of domestic and foreign
scholars of substantive criminal law, possible options for solving the identified problems have been formulated.

Key words: energy security, criminal liability, criminal offense, sign, special subject.

IMocTranoBka npodaemu. EnepreTruna Oe3neka JiepkaBu Noysrae y 3a0e3rneueHHi HastBHOCTI, IOCTYII-
HOCT, a TAKOX CTAJIOr0 BUPOOHHIITBA TIa/IMBA TA HEprii. M1eThcs He JHIIe 1o KilbKicTh (06°€M) eHeproHo-
CiiB, a ¥ PO HAJEKHY SKICTH 5K y HOPMAIBHUX (MHPHHX) YMOBAX, Tak i B HQJA3BHUAHUX (KPU3OBUX) CUTY-
arisix. Cucrema eHepreTHYHO1 Oe3MeKH 3aXUINAE JACprKaBy, il TPOMaJH Ta EKOHOMIKY BiJl Je(iluTy eHeprii,
SIKMH MO>Ke OyTH CIPUYMHEHHI BHYTPILTHIMU Ta 30BHIIIHIMU (PaKTOPaMH.

OnHOUaCHO BapTO HATOJIOCUTH, 1[0 €HepreTHYHa Oe3neka YKpaiHy € CKIIa0BOI0 He JIHIIIE HalllOHaIbHOT
Oe3reku Jep’KaBH, a € HeBiJ'€MHHM €JIEMEHTOM eHepreTHUHoi Oe3rnekn €Bpomnu Ta cBiTy. 30poiiHa arpecis
pocii npu3Bena 10 MacmTabHOI CBITOBOI €HEPreTUYHOI KPU3H, OYMHAIOYH BiJ] HENOMIPHUX IIiH Ha OCH3WH
i Ta3 i 3aKiHYYIOYM LiHAMH Ha BYruLIs. BigxuieHHs BiJi HOpMaJILHOTO MpoIecy OOMiHY €Hepropecypcamu,
CIPUYMHEHI POCIFICHKUM BTOPTHEHHSM Ha TEPUTOPi0 YKpaiHH, 3arpoKye CKOHOMIYHOMY CBITOBOMY OaJiaHCy,
MOCHJTIOIOTH 1HQIIALI0, TPOBOKYIOTH COIiajIbHi 3aBOPYIICHHS B PI3HUX PErioHax, a TAKOXK MOT1pIIYIOTh BiTHO-
CHHHU MK YYaCHUKaMHU CBITOBOI CITIJIBHOTH.
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«CneujanbHicTb» cyb’ekTa cknagiB KpMMiHaNbHUX NPaBoONopYyLLUEeHb NPOTM eHepreTu4Hoi 6eanekn YkpaiHu

[Ipodecop 'apBapnacekoro yHiBepcuteTry Meran O'CamtiBad 3 JaHOTO TIPHUBOYy HAroJoIlyBaja, 110
CY4YaCHHH CBIT € CBITKOM HaHripimoi eHepreTuyHoi kpu3u 3 1970-ux pokis [1, c. 74]. AHaJIITHKN eHEPreTHY-
HOI rayy3i 3acTepiratoTh, 0 HUHIITHS CUTYaIlis € JIUIIe TOYaTKOM IIIOHaiMEeHIIIe OaraTopigHoi eHepreTUIHO1
Kpu3H. Buena 3a3Hadae, 1110 icHyBaHHsI OOTPYHTOBaHUX IOOOIOBAHB MTOSCHIOETHCS HE JIUILIE BTOPIHEHHIM POCii
B VipaiHy, a MOXUTHBHM HACTAHHSM II0OATBHIX HACTIKIB. MIeThest Ipo eHepreTHuHy KpH3y, AKa Ha BiAMiHy
BiJl MONEPEHBOT HE OOMEXUTHCS JIUILIE HAPTOIO, a OXOIIIFOBATUME TaKOXK ra3 Ta eJIEKTPOESHEPTIIO0.

Came 3 METOIO 3aXHMCTy €HEPreTHYHOI CUCTEeMH HAIIOl AEP/KaBU Ta BPAXOBYIOUM MACIITA0M 1CHYIOUHMX
(e 3 2014 poky) Ta MPOrHO30BaHMX 3arP0O3 POCIHCHKOI 30pOitHOI arpecii, 0yi1o po3podieHo Ctparerito eHepre-
TUYHOI 0e3mexn Ykpainu [2]. CTpaTeris € KOMIUIEKCHUM TUTaHOM, TII0 PO3POOIICHIH /17151 3a0e31eUeH s CTa0iIb-
HOTO, €)EKTUBHOTO Ta OE3MEYHOr0 (PYHKLIOHYBAHHS CHEPIETUYHOTO ceKTopy. OCHOBHI HAaNpsSIMU AOKYMEHTY
BKJTFOYAFOTh IHTETPAIlI0 eHePTETHYHUX PUHKIB YKpainu 3 puHKamMu €Bporerickkoro Coro3y, AuBepcudikaIiito
JDKEpeIT Ta MapIIpyTiB MMOCTa4aHHs €HEPropecypciB, MiABHUILIECHHS eHEProe()eKTUBHOCTI Ta PO3BUTOK BiTHOB-
JIIOBaHUX JUKepel eHeprii. BpaxoByroun Ha yac npuitHsaTTs Crparerii (2021 pik) pealii mpoBeIeHHS Ha CXO/i
HAaIoi IepaBu aHTUTEPOPUCTUIHO]I Omepallii, niaH Bxe OyB CIpsIMOBaHMHN Ha 3a0€3MEUCHHST EHEPTeTHUHUX
moTped CyCHiIbCTBA, HE3AIEKHO Bi/I 30BHIIIHIX 3arpo3, Ta BpaXxOByBaB MOTPeOH 000OPOHHOI cepH, 30KpeMa
3aro0iraHHsl 3aJIeKHOCTI Bifl pocii.

HieBictp monoxenb Crparerii MoOm0 JepkaBHOI TOMITHKH y 3a0e3MeueHH] eHepreTHYHOi Oe3MeKu
VYKkpaiHu Ta CTaJoro po3BUTKY MNAJMBHO-CHEPIeTUYHOIO KOMIUIEKCY YKpaiHM BHMAarae 3acTOCYBaHHS TaKOX
1 32c001B KpHIMiHAJIHHO-TIPABOBOI OXOPOHU 00’ €KTIB €HEpreTHYHO1 cucTeMn. KpumiHambHui Kojeke YKpaiHu
MICTUTh HU3KY CTaTeH, [0 Mepen0adaroTh KpUMIHAIBHY BiAIOBITAIBHICTE 32 IOCSTAaHHS HA EHEPreTHYHY 0e3-
neky Ykpaiau. OfHOYacHO BapTO BKAa3aTH, IO iCHYIOTH AESAKI MPOOJEMHI MUTaHHS L1010 BU3HAYCHHS O3HAK
CHEIabHOTO CY0’€KTa TaKUX CYCIiIbHO-HEOe3eUHnX [issHb. PO301KHOCTI MOMNISA/IB HAyKOBIIIB Ta TIPE-
CTaBHHUKIB ITPABOOXOPOHHHMX 1 CyOBUX OpPraHiB HEraTUBHO BIUIMBAIOTH HE JIMILE HA MPOLEC HAJaHHs CTaTycy
«CTIEIATBHOCTI» Cy0’€KTY KPHMiHAJIHFHOTO TIPABOTIOPYIICHHS, a i B3arajli CTaBISATh i 3arpo3y MOXKITUBICTh
MPUTSTHEHHS] BUHHOTO 10 KPUMIHAJIbHOT BIINOBIJAIEHOCTI 3a CKOEHE.

AHaJi3 ocTtaHHiX gociaimxkeHb i myOmikanii. TeopeTnko-MeTOMONOTIYHY OCHOBY HAayKOBOTO JOCITi-
JDKEHHS CTAHOBJIATH POOOTH BITUM3HSIHMX Ta 1HO3EMHUX YUEHHX, 3MICT SIKUX CTOCY€ThCS IMTaHb €HEPreTHY-
Hoi Oe3nekn YKpaiHM SIK YaCTHHH HalloHaJIbHOI Oe3neKku naepxasu Ta €Bponu 3arainom. Enementu enepre-
TUYHOT O€31eKH OyiIM MPeIMeTOM JIOCIiIKEHb BUCHUX 3 PI3HUX rally3el HayKu: K YaCTHHY OCHOBOIIOJIOXKHHUX
iHTepeciB cycminberBa — JImurpa PasymkoBa, B’siuecnaBa bapannika, ['ennanmis PsOreBa Tomio; sik 00’ €T
KpuTHYHOI iHGpacTpykTypH — Bikropa Jlsmenka, FOpist ArTunosa, Onexcist MapdeHka; sik HalpsiM €KOHOMI4-
HOi1 Oe3nekn — AHHN JKyKoBchKoi, AHatomist 3am04, [lerpa Kpyma tomro. Oxpemi mUTaHHS KPUMiHAIBEHO-TTPA-
BOBO{ MIPOTHIIi KPUMIHAFHUM MIPABOMIOPYIIECHHSIM y c(hepl eHepreTHyHOi Oe3MeKH JAepaBH J0CIiKyBaIN
Borgan l'onoskin, FOpiit Kupruenko, Banentnna Kopx, FOpiit JleBuenko ta iHmi. OgHOYACHO MTONIPY HU3KY
MOJIOKEHb y MPALIX 3a3HAYCHUX YUCHHX, 3aIMIIAI0THCS HEBUPIIEHUMH a00 JUCKYCIHHUMM OKpEMi TUTaHHS.
30KkpeMa, BU3HAYCHHS CTAaTyCy CHENiajJbHOIO Cy0’ €KTa ACSKNX CKJIa/iB KPUMIHAJIBHUX IPaBONOPYIIEHb IPOTH
EHEepreTUYHOI Oe3MeKn YKpaiHu.

MeTo10 €TaTTi € BUSBICHHS Ta ITPYILyBaHHS O3HAK CIIELiaJbHUX Cy0 €KTIB CKJIaAiB KPUMiHAJIBHUX ITpa-
BOTIOPYIIIEHD BITYM3HSHOTO 3aKOHO/IABCTBA, SIKI PETVIAMEHTYIOTh BiJIITOBITaNbHICT 32 HETPABOMIPHI JIiSTHHS
[IPOTH EHEPreTUYHOI Oe3neKn YKpaiHu.

BuxkJjian ocHoBHOTO MaTtepianay aociimkeHHs. Cy0’ KT € €JMHUM eJIEeMEHTOM CKJIay KpUMiHAIBHOTO
IIPaBONOPYIICHHS, TOHATTS SKOTO 3a3HaYCHO OE3M0CEPEAHBO y MPUITMCAX KpUMiHaIbHOro 3aKkony. Y. 1 ct. 18
KPUMIHAJIBHOTO 3aKOHY BH3HA4a€e Cy0’ €KT KPUMIHAJIBHOTO MIPABONOPYILICHHS, K (I3UYHY OCyAHy 0co0y, siKa
BYMHMJIA KpUMiHATBHE IPABONOPYIIEHHS Y BiIli, 3 sskoro BignosinHo no KK Ykpainn Moxke HacTaBaTé KpuMi-
HaJIbHA BIIIIOBITAJIBHICTE.

XapakTepu3youn Nepiry 03HaKy cy0’ €KTa KpUMIHAJIBHOTO MTPABOIOPYILICHHS, BAPTO BKa3aTH, 10 Bpa-
XOBYIOUH MPEIMET A0 CIIDKEHHS, HAyKOBHH IHTEpEC CIIPSIMOBAHHMN JIUIIIE HA THX Cy0’ €KTIB, SIKi HAIIEH] TAKUM
000B’SI3KOBHM €JIEMEHTOM CKJIaly KpUMiHAJIBLHOTO PaBONOPYIIEHHS K «(iznuHa ocobay. OnHak, OAHOYACHO
11e He 11030aBIIse MOKIIMBOCTI 32 OKPEMI IOCSITaHHS HA CHEPTETUYHY CHCTEMY YKpaiHHU 3aCTOCOBYBAaTH A0 I0pHU-
JTUYHUX 0C10 3aX0AH KPpUMiHATBLHO-TIPABOBOTO XapakTepy. 3 oy Ha mojoxkeHHs cT. 96-3 KK Ykpaian oome-
KHUMOCS JIMLIE 3a3HAYECHHSIM, 110 10 IOPUANYHHUX 0C10 MOXKIIMBO 3aCTOCYBATH 3aX0AN KPUMIHAIBHO-TIPABOBOTO

ISSN (Online) 2617-975X. Ehrlich’s Journal. 2025. Volume 15 23



Onekcangp MNpuy, Onekcin ABpaMeHko

XapakTepy y BUIAJIKy MOCSITaHb HA 00’€KTH €HEPreTUKH IPH BUYMHEHHI IUBEPCii UM TEPOPUCTHYHOIO aKTy
(mm. 3,4 9. 1 c1. 96-3 KK).

HactynHoro 03HaKoOI0 € OCYIHICTh Cy0’€KTa KPUMIHAJIBHOIO MPABOMOPYLICHHS, 3MICT SIKOT 3aKpirmJie-
auit y KK Vipaiam (4. 1 ct. 19) i Bu3Hae oco0ly, sKa i 9ac BUYMHEHHS KPUMiHAJIHHOTO TPAaBOMOPYIICHHS
MOTJIa YCBIIOMITIOBaTH CBOI1 il (0€3MisIIBHICTD) 1 KepyBaTH HUMH. 3arajioM TEOPETHKH COJIapHi y TaKkoMy
BH3HAYEHI, IO 3aCBiUye HHW3Ka HAYKOBUX HAmpaIoBaHb [3, c. 21-22; 4, c. 87] moao BU3HAYCHHS 3MICTY
LbOTO TOHSATTS Ta HOTO POJIi Yy BCTAHOBJICHI CY0 €KTa KpUMIHAJIBHOIO MpaBonopyueHHs. Kpim Toro, moHsTTs
OCYIHOCTI XapaKTEepPHU3yeThCs IBOMA KPUTEPIIMH: IOPUANYHUM (IHTENEKTyallbHa O3HAaKa — 3IaTHICTb O0COOH
Y MOMEHT BUMHEHHS KPUMIHAJIBHOTO MPaBOIIOPYIICHHS yCBIIOMIIIOBATH XapaKTep BUMHIOBAHOTO JiSIHHS) Ta
MEINYHUM (BOJIbOBA O3HAKa — 3[aTHICTb 0COOM Ha MOMEHT BUMHEHHS NPaBONOPYILEHHS KEpyBaTH CBOIMH
TUSIMH).

OcTaHHBOIO 000B’SI3KOBOIO O3HAKOIO 47151 JOPMYBaHHS 3araJibHOrO Cy0’€KTa KpUMiHAJIIBHOTO MPaBOIO-
PYIIEHHS € BUMOTa Y JIOCATHEHHI 0CO00I0 MEBHOTO BiKY, 3 SIKOTO MO)KE HACTaBaTH KpUMiHAJIbHA BiJIIIOBiIah-
HicTh. MeThes o uiTKumii Bik IPaBOMOPYIIHIKA, AKHil JOCATHYTO CAMe Ha MOMEHT BUHHEHHSI CYCIIiIbHO-He-
0e3meyHoro MisTHHA. 3aKOHOJIABYO 3aKPIIIEHUH BiK KPUMiHAIBHOI BiAMOBigabHOCTI — 16 pokiB (cT. 22 KK
VYkpainm).

3asnauene y 4. 1 ct. 18 KK VYkpainu Bu3HadeHHA miependadae O3HAKH, IO CTOCYIOTHCS BHUKIIOYHO
3arajJbHOrO cy0’€KTa KpUMIHAJIBHOIO IpaBonopymenHs. HaOyTTs crarycy «cneuiaabHOro» BHUMAarae BOJIO-
JIHHS OAATKOBOI O3HAKH, a caMe: KpUMiHAJbHE IIPABONOPYLICHHS BUYMHEHO CYO €KTOM, SIKMM MOXKe OyTH
Jie neBHa ocoba. «CreniabHICTb» Takoro cy0’ekTa ckiiamy Oyab-SKOro KpUMIHaJIbHOTO MPAaBONOPYLIEHHS
BHJIAETHCS MOXKIIMBUM BiJJHAWTH 3 HACTYIMHUX JpKepen: 1) BimmosimHoi ctarti OcobmmBoi yactuau KK Vipa-
{HH, 7€ 3a3HaYCHO, IO Cy0’ €KTOM JJAHOTO HETPaBOMIPHOTO JIiSTHHS € KOHKpEeTHa 0co0a; 2) xoua y crarti Oco-
6mmBoi yactuau KK Ykpainu Takoro 3a3HadeHHS HE Ma€, HATOMICTD 1€ € OYEBUIHMM 3 ii 3MICTY; 3) NpUIIUCH
IHIIMX Taxy3el 3aKOHOJIAaBCTBA BKa3yIOTh Ha CIICIiabHIi 03HAIl cy0’€KTa.

BpaxoByloun BullleHaBeICHE BHIAETHCS MOXJIMBHM IIJCYMyBaTH, IO NEPeNOAYNTH MOHSITTS KOX-
HOTO 13 IMOBIpHUX CITEIliaTbHAX CY0 €KTiB BUKIIIOYHO B KPUMiIHAIBHO-TIPABOBUX HOPMAaX € MAJIOMMOBIPHIIM.
Came ToMy, HOpsIZ i3 BCTAHOBJICHHSIM O3HAK 3arajlbHOrO Cy0’€KTa CKJIaqy KPUMiHAIBHOTO IPaBOIIOPYIICHHS,
3’sICyBaHHA 3MiCTy KOHKPETHHUX BH/IB CIIELIaJIbHOTO CY0’€KTa OKPEMUX HENPaBOMIPHUX IiSTHb IPU3BOIATH 10
TpyaHOMIiB. Taki MONIyKH BUMAraroTh 3BEpHEHHS JI0 MIPUIIMCIB 1HIINX Talry3eil mpasa, abo K 0OMeXyIoThCs
JIUTIIE KaTeTOPisIMH TeOopil, MOTIISAIN 1 TIO3HIIIT K01 B OCHOBHOMY HAJIiJIEH] JIUTIIE PEKOMEHIAIIHAM 1 3a3BUYaid
JIOBOJIi Cy0’ €KTMBHUM XapaKTepoM. SIK HaCIiI0K, [ie IPU3BOAUTH 0 TPYAHOILIB Y MPOLEC] 3aCTOCYBAaHHS KpH-
MiHaJIbHO-TIPABOBUX HOPM.

[lepmioro 03HaKOI0, sIKA MOXKE BUOKPEMHTH Cy0’ €KTa KpUMiHAJIBHOTO ITPAaBONOPYLICHHS 3 TPYIIH 3arajb-
HUX € BiK. Buine Bxxe 3a3Hadanocs 1po BUMOT'Y 3aKOHOJABIS IIOJ0 JOCATHEHHs 16-Tu piuHoro Biky. OgHax
TIOPsI/T 3 Ii€F0 BUMOTOIO iCHYIOTH 1 BukitoueHHs. YactuHa 2 crarti 19 KK Ykpainu Bka3ye Ha KpuMiHaAIIbHI
MIPaBOIOPYIIEHHS], 32 BANHEHHS SIKUX BiIIOBIIabHICTh MOYKE HACTaBaTH HaBiTh 1 3 14 pOKiB.

Jocmimkyoun HempaBOMIipHY JisUTBHICTS, 10 TIepeI0adac BiAMOBIAANBHICTh 3a TIOCATaHHS Ha 00’ €KTH
CHEPreTHKH, BapTO HATOJIOCUTH HA HACTYIHUX CKJIAAAaX KPUMIHAIBHUX MPaBONOPYIICHHSX, A€ 3HIKCHO BiK
cy0’ekra:

— crarta 113. Jluepcis. VineThcs mpo BHIAIKH, KONM 3HHUIICHHS UM MOUIKOKEHHs 06 €KTiB eHepre-
TUKA (SK PI3HOBUAY 0O €KTIB, SKi MarOTh BaKJIMBE HAPOAHOTOCTIOAAPCHKE YW 0OOPOHHE 3HAYCHHS) BUMHS-
€THCS 3 METOIO OCIa0JICHHS IeP>KaBU.

— crarts 258. TepopucTnaHuii akT. 3acTOCYBaHHS 30p01, BAMHEHHS BUOYXY, MMiAMATY X IHIIAX Jid, SKi
3aITo/IisJTN 3HAYHOT MAfHOBOI IITKO/IM UM HACTAHHSA 1HIIMX THKKAX HACTIKIB Y cepi eHepPreTHKH.

OxpecIeHi HeTpaBOMIpHI JisTHHS HAOyBarOTh OCOOIUBOTO 3HAYEHHS B YMOBAaX ChOTOJEHHS, KOJH CTY-
TiHb CYCTTbHOT HeOE3MEeKH 1 PO3Mip HACIIIKIB BIIEBHEHO 3pPOCTAIOTh YIIPOAOBXK yChOTO MTEPioy IIOBHOMACIII-
TAOHOTO BTOPTHEHHS OKYIIAaHTa. 3JI0YHMHENb 3aJIydae HEITOBHOMITHIX O BAMHEHHS Pi3HOTO POAY KPUMiHaJIb-
HUX IPaBONOPYLICHb NPOTH iHTEpeciB JepkaBu. [IpuKiIagoM MoXe CIyryBaTH CIIOKycCa OTPUMAaHHS JIETKOI
Ha)XWBH MiTITKAMH 32 HaJICHJIaHHSA Bopory (oTo, Bifieo abo Treookailii 00’ €KTiB eHEepreTHKH, 32 BAMHEHHS
BHOYXiB Ha Takux 00’ekTax Toimo. Tak, y muctonaai 2024 poky Ciyx0a 6e3mexn YKpaiHu 3aTpuMaia TpboxX
HEMOBHONITHIX kUTeNiB KPOIMMBHHUIIFKOTO ITiJ] 9ac IMinany eXeKTPOITiICTaHIii. 3a JaHUMH CIIiICTBA, T TITKA
poOWIIH T1e Ha 3aMOBJICHHSI POCIHCHKUX CIIEICITYKO (B OMHOMY 3 MECEH/DKEpiB MpeacTaBHUK (pcO moobimsB
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FOHaKaM IIBUIKHH 3ap0o0iTOK B 0OMiH Ha CITIBIIpAIfio). YCiM TPhOM OTOJIOCHITH TiI03pY Y IUBepcii Ta oOpanm
3armo0KHUH 3axXij] Ha 9ac CIIiJICTBA TPUMAHHS i BapToIO [5].

Taxum unHOM, HacTaHHS 14-piuHOTO BiKy KPHUMIHAJIBHOI BiJIIOBITATBHOCTI BXXKE aBTOMATUYHO POOHTH
Cy0’€eKTa CKJIaAy LUX KPUMIHAJbHHUX MPABONOPYLICHb CIICLiaJbHUM, 0e3 OKpeMOi BKa3iBKU 3aKOHOJABIS Ha
HII BUMOTH/03HAKH TTPABOMOPYIITHHKA (TT0Caa, T0CBif, mpodeciifHa miaroropka toio). ToOTo qana o3Haka
«CTIeIIaTBbHOCTI» Cy0’€KTa He Tependadac HasBHOCTI JKOAHHUX JTOJATKOBUX HaBUKIB, YMiHb YH CTaTyCy.

HactynHoro 03HaKor0 cy0’€KTa KpUMIHAJIBHOTO MPABOMOPYIICHHS IPOTH 00’ €KTIB €HEPreTHKH, SKUM
Moxe OyTH JIMIIE IeBHA 0c00a, € rpoMaasHcTBO. Cepel MOKINBHUX (JOpM BUMHEHHS JepkaBHOT 3paau (cT. 111
KK VYkpainu), KpuMiHaIbHIHM BiNOBIIaTBHOCTI MM UISITaTHME TPABOTIOPYITHUK SKAN HAJIaB TOTIOMOTY iHO3EeM-
Hill IepKaBi, IHO3eMHIN opraHizaii 9 iX MpencTaBHUKaM Yy MTPOBEACHHI MiPUBHOT AisTHHOCTI MMPOTH YKpa-
iHu. Bka3aHne kpuMiHalbHE IPABONOPYLICHHS MOYKE BAMHUTH BUKIIIOYHO IPOMaasiHuH Ykpainu. Lle Bunmiusae
siK 13 3micTy monokeHHs cT. 111 KK Ykpainu, Tak i 3 mpsiMoi BKa3iBKA 3aKpiIJIeHOT y HOPMI, a caMe «IisTHHS,
YMHCHO BUMHEHE TPOMASTHUHOM YKpAiHH...».

Ha nepmmii momisg He BUHHMKAE >KOAHUX MPOOJEMHUX NHUTaHb L1010 BCTAHOBICHHS «CHELiaIbHOCTI»
cy0’ekra. Skmo ocoba € TPOMaISTHUHOM YKpaiHU — BiJIMOBIHO TiAJsATae KPUMIHAIBHIN BiAOBITAIBHOCTI
3a Jiep>KaBHY 3pafy. Y BHIIAAKY BiCYTHOCTI TPOMAJSTHCTBA YKpaiHH, 0co0a BYMHMBIIY JiSTHHS TepeadadeHi
crarreto 111 KK Vkpainu, Oyne Bu3Hana cyd’€KTOM CKIIa Ty iHIIOTO KpUMIHAIBHOTO MpaBoropyieHHs. OnHak,
MIPOBIBIIIY aHAJI3 TTOJIOKEHb 3akoHy Ykpainu «lIpo rpomaasacTBo Ykpainm» [6], BUHUKAE IOTpeda TIiyMayeHb
CUTYaIlii, KoM 0coba HaJiIeHa TOJABIHHIM TPOMaISHCTBOM, a00 KOJH 1HO3EMEIlh OTPUMYE TPOMAISTHCTBO
VYkpainu, ab0o Kou rpoMaasiHiHa YKpaiHu M030aBisiFoTh TPOMaIsTHCTBA.

BxoTpe BapTo HaroJOCHTH, IO BPAaXOBYIOUYM BBEACHHS MPABOBOIO PEXKHMMY BOEHHOIO CTaHy B YKpa-
Hi, a TaKOXX MacOBE 3HHUIIICHHS BOPOTOM BITUYM3HAHOI KPUTHYHOI iHPPACTPYKTYpH, Y TOMY YHCIHI i 00’ €KTIiB
EHEPreTHYHOI CHCTEMH, — ITATAHHS HAJIEKHOCTI 710 IPOMaITHCTBA HaGyBaloTh 0COGIMBOIO 3HAYCHHS. MneThes
HE JIMIIE PO MPaBOBHUI 3B'A30K 0COOH 3 IEPXKAaBOIO, a PO HACIIAKH, KOJIM TaKHH 3B'130K HaOyBaeThcs ado,
HaBIAaKH, BTPAYa€ThCs. Y MiATBEPAKECHHS aKTyaJbHOCTI BUILEHABEACHOIO MOJKHA HABECTH HEIIOJABHIN Mmpu-
KJ1aJ{ IPUIIMHEHHs rpoMajsiHCTBa YKpainu Mickkoro ronosu Opecu I'ennanis TpyxaHoBa, ekcHapaena Ozera
Haprosa ta mistua kynerypu Cepris lonynina [7]. BpaxoBytoun, mo ['eHHazit TpyxaHOB € mpeacTaBHUKOM
OpraHy MICIIEBOTO CaMOBPSAIyBaHHS, a BiITAaK BUKOHY€E 3aBJaHHS, TOB'SA3aHi 3 TiSUTBHICTIO BiAITOBITHOTO
OpraHy BJaJay — BTpaTa rPOMasIHCTBA YKpaiHM aBTOMAaTHYHO MPU3BEJIa 10 JOCTPOKOBOTO MPUIMHEHHS HOro
[IOBHOBAKEHb SIK MiCHKOTO ros10BU OfecH.

[lix gac mpuTATHEHHS 1O KPUMIHAJIBHOI BiAMOBIAATBFHOCTI 3a JepXKaBHY 3pagy MpoOIeMHI MATaHHS
TaKOX MOXXYTh BHHUKHYTH 1 y BUTIA/IKy HAassBHOCT1 y 0coOu moiBiitHOTO TpoMaastHcTBa. CT. 19 3akony Yipainn
«IIpo rpomansHCTBO YKpaiHW» BHU3HAYAE I1JICTAaBH BTPATH IPOMAASHCTBA, a caMe JO0OpOBiUIbHE HAOYTTS Ipo-
MaJITHUHOM YKpaiHU IpOMaJsiHCTBA 1HIIOT fepxkaByu. OQHAK CKIAAHICTh Y IbOMY BUIIAAKY IIOJISTaE Y TOMY, 10
HaOyTTs 0c00010 rpoMaITHCTBA (1T IJaHCTBA) 1HIIIOT Iep>KaBU aBTOMAaTHYHO HE TI030aBIIsI€ OT0 TPOMaJIsTHCTBA
VYkpainu. Y. 5 ct1. 19 BKa3aHOro 3akoHy 3a3Havae, 1110 1aTOX0 NPUIUHEHHS TPOMaJTHCTBA YKPAiHU y BUMAAKaX,
nependadeHuX Li€r0 CTaTTero, € AaTa BUAaHHs BianosigHoro Yka3sy Ilpesnnenta Ykpainu. [Ipuknan 3 xonum-
HIM MiCBKHM rooBoto OnecH € HarvIsIIHUM J0Ka30M IIbOTO IPOLECY.

JlokTpuHa KpHMiHAJBHOTO TIpaBa y TaKiil cHUTyallii OOTpyHTOBY€E MPHUUHSATTS OJHOTO i3 ABOX PillIeHb.
[lepme — ¢akt BCTaHOBIECHHS NOABIHHOIO TPOMAJSIHCTBA IM1J03PIOBAHOTO, OOBHHYBAYCHOIO M HiACYIHOTO
1mo30aBIIsi€e 110 0co0y rpoMaisHCTBA YKpaiHu. Biarak BTpadaeThes cremiaibHa 03HaKa Cy0’ €KTa KpUMiHab-
HOTO IPABOIIOPYLICHHS «IPOMaHUH YKpaiHn». BinnoBigHO BUMHEHE AiSHHS IPOTH 00 €KTIB €HEPreTHYHOT
cucremu Oyze KBaiQiKyBaTuCs HE SIK Iep’KaBHA 3pajia, a siK MIUTYHCTBO YU 32 IHIMMMHA cTarTsiMu OcoOmmBoi
gactuau KK Ykpainu (yMHuCHe MOIIKOAKEHHS 00'€KTIB €JIEKTPOCHEPTeTHKH; YMUCHE 3HUIIECHHS a00 MOIIKO-
JOKEHHST 00'€KTiB JKUTIOBO-KOMYHAIBHOTO TOCTIOAAPCTBA; TOIIKOMKEHHS 00'€KTIB MaricTpaabHUX abo TMpo-
MUCIIOBUX Ha(TO-, Ta30-, KOHJACHCATOMPOBOIIB Ta Ha(PTOMPOAYKTOPOBOAIB Ta iH.) [8, c. 74]. OmHOUACHO
BapTO HAroJOCUTH, L0 Y TAaKOMY BHIAJKy 3a3Ha4eHI HOPMH HE OXOIUTIOIOTH PIBHSI CYCHiJIbHOT HeOe3neKu
BYMHEHOTO, a BIATAK TaKa IO3UILIisl BACHUX BUJIAETHCS HE 30BCIM BIpHOIO.

Jpyra mo3uist IpyHTYETbCS HA TOMY, 110 T'POMaJsSHUH YKpaiHW 10 BTPaTHd I'POMAJSHCTBAa KOPHUCTY-
€THCSl yCIMa IpaBaMM I'poMaJsiHUHA YKpaiHu, o nepexdadeni Koncrurynieo Ykpainu Ta iHIIMMH HOpMa-
TUBHO-TIPAaBOBUMH akTamu [9, c. 51]. BiamoBigHo craryc rpoMaasiHMHA YKpaiHU € O3HAKOKO CIEIiaIbHOTO

ISSN (Online) 2617-975X. Ehrlich’s Journal. 2025. Volume 15 25



Onekcangp MNpuy, Onekcin ABpaMeHko

cy0’€eKTa CKJIaay KpUMIHAIFHOTO TIpaBonopyieHHs, nepeadoadenoro ct. 111 KK Ykpainu. Tomy daxt HasiBHO-
CTi TMONIBIHOTO TPOMAJITHCTBA YKOJHUM YHHOM He BIUIMBA€E Ha KBalli(hiKaIlito JepKaBHOI 3pajiu.

BpaxoByroun HeoJHO3HAYHI MMO3UIIIT Ta BiJICYTHICTh OHOCTAHOCTI momsiiB y BepxoBHiit Pami Ykpa-
THM 3apeecTpoBanmii 3akoHOTIPOEKT Ne 11469 «IIpo BHeceHHs 3MiH /10 ASSIKUX 3aKOHIB YKpaiHH 1010 3a0e31e-
YeHHsI peaizallii mpaBa Ha HaOyTTs Ta 30epekeHHs TpoMastHCTBa YKpainm» [10]. BinmoBigHo 10 mojokeHb
[Ipoexty ocoba okpiM rpomaasHCTBAa YKpaiHM Moxe HaOyBaTu i rpOMaistHCTBO iHIIOI Jep)kaBu (MHOXHH-
HICTB), TIepenik skux Bu3HadeHo Kabinerom MiHicTpiB Ykpainu. OTHOYaCHO HATOIOMIYETHCS, IO 0c00a, SKa
€ TPOMAaJITHUHOM YKpaiHu 1 Mae TpoMaassHCTBO (TIITAHCTBO) 1HINOI AepKaBH Ha TEPUTOpii YKpaiHu BHU3HA-
€THCSI BUKITIOYHO TPOMaJTHIHOM YKpaiHu. OCTaHHE TOIOKEHHS MiATBEP/KYE NOIIITBHICTh Ta HEOOX1THICTh
y pasi mocsraHHs Ha 00’ €KTH EHEPreTHKH Y MeKaX CKJIaay JAep)KaBHOI 3pajn NPUTIraTd Taky ocoly 10 KpH-
MIHAJIBHOI BIIITOBIAJIBHOCTI.

BucnoBku. IlpoBenenuii ananiz ckiafiB KpUMiHJIBHUX MPaBONOPYIIEHb MPOTH €HEPreTHYHOI Oe3-
ek YKpaiHu Haslae MOXIMBICTH C(OpPMYyBaTH YSBICHHS NPO CyO’ €KT BUMHEHHS OKPECJICHHX HENpaBo-
MIpHHX JisTHb. 3arajloM KpUMiHAJIhHO KapaHi MisHHS, IO MOCSTaloTh HA 00 €KTH €HEPTeTUKH BUMHSIOTHCS
3arajJbHUM CyO €KTOM, SIKHM OKpPIM OCYAHOCTI 3a3BHYail Ma€ e ¥ JOCATTH 3arajbHOrO BiKy KPHUMiHAJIbHOI
BixmoBimanpHOCTI. OHAK 3/1CHEHE TOCIHIHKEHHS SIK 3 TOUYKHA 30py HAYKOBHX ITiXOJIB PO3IISLY MOCSTaHb
Ha CHEPreTHYHY CUCTeMYy YKpaiHH, TaK i MPAKTUKU 3aCTOCYBAaHHS KPUMiHAJIBHO-IIPABOBUX HOPM 3aCBiTUMIIO
ICHYBaHHS ICBHUX NMPOOJIEMHHX NMUTAaHb 1100 BU3HAYCHHS O3HAK HAJaHHS Cy0’€KTYy OKpEMHX KpUMIHAJIbHUX
TIPABOIOPYIIEHb CTATYCY «CHEIaNbHOr0Y. MIeThes PO BUMAIKN 3HIDKEHHS 3aKOHOIABIIEM BiKy KPUMiHAIIb-
HOI BiZINIOBiTATBHOCTI 710 14 pOKiB, 110 aBTOMaTHYHO T030aBIIsie Cy0’€KTa KPUMIHAIBHOTO TIPABOTIOPYIICHHS
3araipHOTO crarycy. KpiMm Toro, BUHHKae morpeda y KOXKHiM KOHKPETHIH CUTyaIlii iHAHBIIyalbHO PO3TIISIaTh
(bakT HASBHOCTI Y 0COOM IMONBIHOTO TPOMAJISHCTBA, a00 HAOYTTS iHO3EMIIEM TPOMaJsHCTBA YKpainu, abo
11030aBJICHHSI IPOMa/ITHUHA YKpaiHU IPOMaISIHCTBA HALLIOI AEPKaBH.

JloninpHICTh HayKOBUX TBEP/KEHb BUCHHX LIONO BUSBICHHX NPOOJIEMHHMX NHUTaHb HAOYyTTs CTaTycy
CHELIaNbHOTO Cy0’€KTa OKPEeMHX CKJIAIiB KPHUMIHAJIBHUX NPaBONOPYIIECHb HNPOTH EHEPreTHYHOI Oe3MEeKH
VYkpainu 3acBiguye BUKOPUCTAHHS X Pe3yJbTaTiB y 3aKOHOTBOPYOMY IPOLEC] OAO YAOCKOHAJIECHHS 3MiCTy
KPUMiHAJIBHO-IIPABOBUX HOPM OXOPOHM 00’ €KTiB €HEPreTUKU.
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AHomaujis. Y HayKOBI CTaTTi AOCNiAXEHO npouec imnnemeHTadii mogeni «bapHaxyc» B YkpaiHi gK iHCTpy-
MEHTY edPEeKTUBHOIO 3axX1CTy NpaB AiTeN, siki NocTpaxaanw Big HacunecTea abo ctanu roro ceigkamu. B ymo-
Bax 3pOCTaHHS KiNbKOCTI BUMAAKIB AOMALUHBOrO Ta CEeKCyallbHOrO HacuUIbCTBa Had AiTbMM, WO dikcyeTbes
B OQpiLiiHi cTaTUCTULi, 0COBNMBOro 3HAYEHHS1 HAbyBa€e CTBOPEHHS IHCTUTYLIMHMX | 3aKOHOA4ABYMX MEXaHi3MiB,
SKi BiQNOBIgAOTh NPMHLMNAM «OPY>XHbOrO NpaBoCcyaasa» Ta 3abe3neyvytoTb KOMMMEKCHUIA Nigxig 00 HadaHHS
O0MOMOTMv AUTUHI. Y LeHTPI yBaru OCHiAXEHHS — aHani3a HopMaTUBHO-NPaBoBOI 6a3u, sika hopmye NiarpyHTs
Ons yHKUIOHYBaHHS chelianisoBaHux LEHTpIB 3a mogennto «bapHaxyc», a Takox 1 BignoBigHICTb MiXHa-
pOAHMM cTaHdapTaMm, 3okpema nonoxeHHsm KoneeHuii OOH npo npaea antuHKu, CTamOynbCbKoi KOHBEHLT
Ta EBPONENCHKMM CTaHAapTam PyHKLIOHYBaHHSA TakMX LIEHTPIB.

Po3rnsHyTo OCHOBHI eTanun BnpoBamXkeHHst Mmogerni «bapHaxycy» B YKpaiHi: Big cxBaneHHs HauioHanbHOI
cTpaTerii pedpopMyBaHHA CUCTEMU NPABOCYAAA AN AiTen A0 NPURHATTS y 2024 p. 3aKOHY, LLIO 3aKpinsoe npa-
BOBi MiACTaBU (PYHKLIOHYBaHHSA Takmx LEeHTpiB. Bu3HadyeHo kno4oBi 3akoHOA4aB4i HOBaLil, siki 3abesneyyroTb
IHCTUTYUiNHE 3akpinneHHs Mopeni, cepen skuMx: 3ab0opoHa ansTepHaTUBHONO BUPILLEHHSI CMOPIB y cnpaBax
OO0 AOMALLHBbOIO HaACUNbCTBA, 3aKpinneHHs UeHTpiB «bapHaxyc» sk cneuianisoBaHnx cnyx6 nigTpUMKM,
BM3HAYEHHS BikoaganToOBaHWX Npoueayp AONUTY AUTUHN TOLLO.

Ha oCHOBI CMCTEMHOr0 aHani3y YMHHOro 3aKOHOAABCTBA Ta NiA3aKOHHUX aKTiB OKpecrneHo npaBoBi npora-
MVIHK, L0 NepeLLKOAXatoTb NOBHOLIHHOMY (OyHKLIIOHYBaHHIO MOAeNi, Ta BKa3aHOo Ha HeOOXiAHICTb NoganbLLIoro
BOOCKOHArNeHHs MexaHi3miB MiKBIZOMYOI KoopAMHaLii, NigroToBKM KaapiB Ta po3LMpeHHs reorpadii dyHKLi-
OHYBaHHs LIeHTpiB. ABTOpKa NiAKPECIOE, WO 3aKOHOTBOpYA iHiliaTMBa LWoA0 BNpoBamXeHHS mogeni «bap-
Haxyc» — L He nuile BiAnoBiAb Ha BHYTPILLHI CYCMifbHi BUKIMKN, @ N CBIAYEHHS BUKOHAHHS MiKHAPOLAHMUX
3060B’'s13aHb YKpaiHu y cdpepi 3axncTy npas AUTUHWN.

Kntovoei crioea: mogenb «bapHaxycy», HaCUNbCTBO Haf AiTbMU, APY>KHE NPaBOCYAAsl, 3aKOHOA4ABCTBO YKpa-
THW, 3aXMUCT NpaB AUTUHW, AONUT LiTEN.
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Abstract. The article analyzes the process of implementing the Barnahus model in Ukraine as a tool for
effective protection of the rights of children who have suffered from or witnessed violence. In the context
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HopmaTtrBHO-NpaBoBe peryntoBaHHsA Mmoaeni «bapHaxycy» B YkpaiHi

of the increasing number of cases of domestic and sexual violence against children recorded in official
statistics, it is of particular importance to create institutional and legislative mechanisms that comply with
the principles of «friendly justice» and ensure a comprehensive approach to providing assistance to children.
The focus of the study is to analyze the legal framework that forms the basis for the functioning of specialized
centers based on the Barnahus model, as well as its compliance with international standards, in particular
the provisions of the UN Convention on the Rights of the Child, the Istanbul Convention and European
standards for the functioning of such centers.

It is examined the main stages of implementation of the Barnahus model in Ukraine: from the approval
of the National Strategy for Reforming the Justice System for Children to the adoption of a law in 2024
that establishes the legal basis for the functioning of such centers. The article identifies the key legislative
innovations that ensure the institutionalization of the model, including: the prohibition of alternative dispute
resolution in cases of domestic violence, the establishment of Barnahus centers as specialized support
services, the definition of age-appropriate procedures for interrogating a child, etc.

Based on a systematic analysis of current legislation and by-laws, the author outlines the legal gaps
that impede the full functioning of the model and points out the need for further improvement of interagency
coordination mechanisms, professional training, and the expansion of the geographical coverage of the centers.
It is emphasized that the legislative initiative to introduce the Barnahus model is not only a response to internal
social challenges, but also evidence of Ukraine’s fulfillment of its international obligations in the field of child
protection.

Key words: Barnahus model, violence against children, friendly justice, Ukrainian legislation, child protection,
interrogation of children.

IMocTanoBka nmpoodaemMu. B ymMoBax 3pocTaHHS KiTBKOCTI BUTIAJKIB HACHIIBCTBA HAM MITHBMH B YKpaiHi
(ocobnMBO B yMOBaX MTOBHOMACIITAOHOTO BTOPTHEHHS ), MTUTaHHS 3a0e3MeueHHs e(DeKTHBHOTO 3aXUCTY TIPaB
TUTHHU HaOyBae 0co0IMBO1 Bard. [IpoTsaroM ocTaHHIX POKIB 3aXHCT JITEH Bif )KOPCTOKOTO TIOBOKEHHS, CEK-
CyaJTbHOTO Ta IOMAITHEOTO HACHIIBCTBA CTAB OJHUM i3 TIPIOPUTETHUX HANPSIMIB ACPXKABHOI TIOTITUKH Y cdepi
MPaBOCY/JIS T COMIATBHOTO 3aXHUCTY.

IIpo6iema BiICYTHOCTI BiKOATANTOBAHUX TIPOIEAYP AOMUTY JITSH, HEMOCTATHSI MiATOTOBKA CIIEIialTic-
TiB, a TAaKOXX HEPO3BUHEHICTH MIKBIOMY01 KOOPIWHAIIIT TIPU3BOIATE IO TIOBTOPHOI TPpaBMaTH3aIlil TOCTPaXK-
nmanux. [cHyIodi «3acTapisi» MexaHi3MH HE TTOBHOIO MipOIO BiATIOBITAIOTh MI>KHAPOAHUM CTaHIapTaM 3a0e3-
redeHHs: 1o0po0yTy Ta OE3MeKH MTUTHHHU Y MPOIeCi MpaBoCyAas. Sk BiAMOBIAL HA ITi BUKJIMKH, B YKpaiHi
B OCTaHHI POKH PO3IIOYABCS MPOIIEC TTOCTYITOBOI IMIUIEMEHTAaIIi1 Mozel «bapHaxycy.

AKTyanbpHICTh TOCTIKEHHS 3yMOBJICHA HE JIUIIE MOTPEOOI0 Y KOMITJIEKCHOMY aHalli3i pPO3BUTKY HOP-
MaTUBHOI 0a3u BIPOBAHKCHHS ITi€l Momeni B YKpaiHi, a #f HeoOXiTHICTIO KPUTHIHOI OIIHKH 1i BiATIOBIIHOCTI
MDKHapogHuM craHmapraMm. OcoOnmBoro 3HaUYeHHS HaOyBae CHCTEMAaTH3allis 3aKOHOAABUMX IOJIOKEHB, SKi
3a0e3MeUyIOTh Peati3aiilo MPUHIUIIB «IPYKHBOTO MPaBOCYJID JJIsl JTUTHHH, BPaXxoBYroud BHUMOTH KoH-
Bermii OOH mpo mpaBa autuau, CTamMOyIhChKOI KOHBEHITIT Ta €BpoIielichbkux cTtanmaptiB bapuaxyc. OTox,
JIOCITIIKEHHS TIPaBOBUX ACIICKTIB iMIUIeMeHTaril Mmoxaelni «bapaaxyc» B YkpaiHi, BBaKa€M0O, CBOEUACHUM Ta
CYCITUTEHO BYKJTMBUM KPOKOM JIO BIIOCKOHAJICHHS HAITIOHAJIEHOTO MEXaHi3My 3aXHCTY JITEH, SKi TOCTPaskIaTu
BiJl HACHITLCTBA 200 CTaNN HOTO CBIAKAMH.

MeTo10 10C/TiIKeHHSs CTaB KOMIUICKCHUH aHalli3 HalliOHAJHHOTO 3aKOHO/IABCTBA, 1[0 PETYIIOE BIIPOBaA-
JUKCHHS Ta pO3BUTOK Mofeni «bapHaxycy B YkpaiHi.

JocmimkeHHs 3a3HaueHo1 Mpo0IeMaTHKy iepedyBae Ha eTarli akTHBHOTO PO3BUTKY. B Ykpaini Momens
«bapHaxyc» MOCTYIIOBO CTa€ 00’ €KTOM aHATITHYHUX JOCIIHKCHb, OCHOBHUN (DOKYC SKHX 30CEepeKeHO Ha
i1 amamTarii 10 HaIliOHAJTHLHOTO KOHTEKCTY. B 1IeHTpi yBaru nepeOyBaroTh MATAHHS TIPABOBOTO PETYITFOBAHHS
TUSTTEHOCTI TIEHTPIB, BINTUBY MOJENI Ha SKICTh JOCYIOBOTO PO3CIiAYBaHHS Ta CYIOBUX IPOIECIB, 30KpeMa
gepe3 BUKOPUCTAHHS BilEO3aIlMCIB JOMHTIB. 3-TIOMDK BITUYH3HSHUX HAYKOBIIB, SKi TOCHIKYIOTH BIIPOBa-
JUKCHHS Ta PO3BUTOK Moaeli «bapraxycey», HazBemo T. byraens [19], T. I'pexyn-Kosamuk [2; 3], O. Jly6ina [4],
M. 3acymbebky [5], H. Kamumtok ta H. I'ymenny [1], T. IlaBnenka it M. Kopa6mas [10], I1. ITapxomenka [11],
M. TlomoBuya [12] Ta in. OgHAK CHOTOAHI IIE BiTIyBAa€ThCS Opak HAyKOBHX MOCHTIKEHB, TPUCBIUCHUX TIpa-
BOBOMY PETYJIIOBAHHIO ITi€l Momeni B YkpaiHi. Le moB’s3aH0 3 HEMOAaBHIM IPUHHATTAM PO(ITEHOTO 3aKOHY
Ta BIJITOBITHUM OHOBJICHHSM YHHHOI 3aKOHOJABUOI 0a3u. TakoK CIOCTEpIracThCs BiACYTHICTH MPAKTHIHHUX
pEKOMEHIAIIIN 100 IMiABHUINEHHS ¢()eKTUBHOCTI AISUTBHOCTI TIEHTPIB «bapHaxycy sk iHHOBAIIHOT MIXIHC-
OUTUTIHAPHOI IaTGOpPMH, CTIPSIMOBAHOI HA 3aXUCT MIPAB TITCH.
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B Vkpaini nuTanHs 3aXUCTy AiTEH BiJ HACHJILCTBA Ta )KOPCTOKOTO IMOBOXKEHHS B OCTaHHI POKU Ha0yII0
CTaTyCy OAHOTO 3 MPIOPUTETHUX HANPSAMIB ACP’KaBHOI HONITHKH Yy cepax IpaBOCyAsl Ta COLIaJIbHOTO 3aXH-
cty. Taka muHaMiKa 3yMOBIIEHA K BHYTPIIIHIMU MTOTPEOaMHU CyCIITLCTBA, TaK 1 MiXKHAPOIHUMH 3000B’A3aH-
HAMHU YKpaiHu niepes TakuMu opranizamismu, sk OOH, Paga €Bponm, €Bpomneiickkuii Coro3 ToIo.

3a odimiitanMu qarnmu, y 2023 p. HamioransHa nodimist Ykpaiau orpumana moHan 216 Tucsd 3BepHeHb
1010 BUITA/IKIB JOMAITHFOTO HACHIIBCTBA, 3 SIKUX OIHM3BKO 7 THCSY — Oe3mocepeIHbO Bif miTel. bymo minTeep-
JoKeHO (pakTh HacwiIbCTBa MOA0 9,5 Tucsd mitei. CtaHOM Ha KOBTeHb 2023 p. 3apeecTpoBaHO MOHAT 5 THCSY
KpUMiHAIBHUX TPaBOIMOPYIIEHB, ITOB’I3aHUX 13 TOMAIIHIM HACHIILCTBOM CTOCOBHO fiTeit [10, c. 488]. 3Bir
«CutyariifHuii aHaxi3 cTaHOBHINA AiTel B YKpaini: 2024», miaroroBneHuil YKpaiHCHKUM iHCTUTYTOM COIliaTb-
HUX J0cTikeHb iMeHi Onekcanapa SIpemMenka, MicTUTh BCeOIYHMIA aHAITi3 OCHOBHUAX BHKIIMKIB, 3 SIKHMHU CTH-
KarOThCS JIITH B CydacHUX yMoBax [6]. 3rimHo 3 maHuMH 3Bity, y riepiox 2022—2023 pokiB KUTbKICTh 3apEECTPO-
BaHUX BHITAJIKiB CEKCYaJIbHOTO HACHIJIBCTBA HAJI IIThMU 3pocia Ha 67 % — 3 526 mo 880 Bumazakis. Y 2023 p.
JiTh cTaHoBUIM 86 % yciX MOTEpHUIMX Bifl 3TBAITYBaHHSI, a CEPEl 3aPEECTPOBAHUX BHUIIAJKIB JOMAIIHBOTO
HacuibCcTBa 8 % crocyBanucs came aiteil. Ll{ono BiKOBHX XapaKTepUCTUK MOCTpaKAalnX, Maixe 40 % ycix
JiTel->KkepTB 37104nHIB Oynu BikoM 110 14 pokis. BapTo Haronocury, 110, ONpU NOUIMPEHUH CTEPEOTHII IIPO
T€, 10 CEKCyaJIbHOMY HACHJIbCTBY HaluacTillle 3a3HAOTh MiATITKH, CTATUCTHYHI JaHi CBiAYaTh MPO 3HAYHY
Y4acTKy kepTB BikoM 110 10 pokiB.

Ha »xaib, chorosHi e HeMae KOHKPETHOT o(iliifHOT CTaTUCTHKY HACUIILCTBA HAJ NIThMHU B YKpaiHi 3a
niepire miBpiyus 2025 p. OnHak, mocTynHa iH(hopMarlis mMpo 3arajbHy CHTYaIlil0 3 JOMAITHIM HACHIIbCTBOM,
SIKE TAKOXK MOYKE CTOCYBATHCS IiTeH, Ta BUMIAKU CEKCYaJIbHOTO HACHJIBCTBA HAJ NIThbMH JIMIIE HiATBEPAKYIOTh
HEraTUBHY TEHJICHIIIO JI0 TXHBOTO 3pOoCcTaHHs B YkpaiHi [9; 17].

Oco06:11BO TOCTPO MOCTae NpodIeMa HEBU3HAHHS AITEH NOTEPIIUIMMH Y BUINAAKAX, KOJIM BOHU € CBiJ-
KaMH JIOMallTHhOTO HACHIJIBCTBA. Y OUIBIIOCTI BUMAIKIB iX BU3HAIOTH IMOTEPIUIMMH JIUIIIE 32 HASBHOCTI TIpS-
Moro (hi3ugHOTO 200 IHIIOTO BHY HACHIIBCTBA, CIIPSIMOBAHOTO OE3MOCEPENHBO MPOTH HUX. Takwil miaxin
€ XMOHWUM, OCKIJIbKM HaBITh y POJI CBIiJIKiB HACHIBCTBA AUTHHA 3a3HAE CYTTEBOI IIKOIH, TIEPEAYCIM TICUXid-
HOTO Ta eMouiiHoro xapakrepy. Oxpemoi yBaru norpeOye MUTAaHHS JOCTOBIPHOCTI CTaTUCTUYHUX JIAHHX.
Xoda B €1UHOMY peecTpi TOCYIOBUX PO3CIiyBaHb (PIKCYIOTHCS BUMAIKA HACHIIBCTBA MO0 JTEH, 11l IIU(pn
HE BiJI0OpakaroTh peasbHOTO MacITady mpoodiaemu. YacTo MiTH HE TTOBIIOMIISIOTH JOPOCIHM TIPO TIEPEKHUTE
HAaCWJIBCTBO, 200 X JOpOCITi, Maroun iH(GOpPMAITito PO TaKi BUMAJIKW, HE 3BEPTAIOTHCS JI0 BiJTIOBITHIUX OpPraHiB
gu ciyx0 [18]. KpiM Toro, B HasiBHI# CTaTUCTHINI BiJICYTHI BIJOMOCTI PO CUTYAIliI0 HA TAMYACOBO OKYIIOBa-
HUX TEPUTOPISAX Ta B PETIOHAX, Jie TPUBAIOTHh aKTHBHI OOHOBI IIii.

Cri TakoX 3a3HAYUTH, IO BIPOIOBK OCTaHHIX POKIB CYTTEBOIO MPOOIEMOIO 3aIHIIaNacs BiJICyTHICTh
CHeTiali30BaHNX MPOLEAYP AJIS IOTHUTY AITEH, K CTaNN KePTBAMU 3IIOYNHIB. Ix momur y TIOTIIT 94U cymax
yacTo BifOyBaBcs 0e3 ypaxyBaHHS BIKOBHUX Ta IICHXOJOITYHUX OCOOIHMBOCTEH, 110 MPU3BOAUIO O MOBTOPHOI
TpaBMaru3anii. HaBiTh ONMTYBaHHS B Tak 3BaHHUX «3€JIEHUX KIMHAaTax» — CIHELialbHO OOJAIITOBAHUX MpPHU-
MIIEHHSX MPH MiAPO3IiIax MOoNiIii, SKUX cTaHoM Ha jucroray 2024 p. B Ykpaini HamiuyBanocs Bxe 159, —
HEPIJKO CYNPOBOAKYBAJIOCS OAATKOBUM CTPECOM JUIsl AUTHUHM, MONPH MEBHY €PEKTUBHICTH IXHBOI poOOTH
[7, c. 105]. Takum guHOM, OQiIiifHa CTaTHCTHKA 3aCBiUy€ HaralbHy TOTpeOy HE JHIIe B iHCTUTYIIHHUX
TpaHcOpMaIlisSX Ta TTEPEOCMUCIICHHI MMPAKTHKH 3aXHUCTY JIITEH, sIKi TOCTPaXk/IalH BiJl HACHIIBCTBA a00 CTaIn
HOTO CBiJIKaMU, a i y 3aKOHO/IaBUMX 3MiHax. JIumie Hanpukinmi apyroro aecsatupivas XXI ct. B Ykpaini pos-
[10YaJI0cs MOCTYIOBE YCYHEHHSI HEJOMIKIB y MpOLeaypax JOMUTY MiTeH-KepTB 3JI04MHIB. BakimuBoro nepe-
JYMOBOIO LIbOTO TPOLECY CTAJO YXBaJCHHS HOPMAaTHBHO-IPABOBUX AKTIB, K1 BIANOBIAAIOTH MI>KHAPOAHUM
3000B’3aHHAM JIepKaBH 100 BIPOBaIKeHHS Mozeni «bapHaxyc» Ta aganTanii HallioOHAJIBHOTO 3aKOHO/AB-
CTBa JI0 BiJIMOBITHUX CTaHAAPTIB.

BignpaBHOIO TOYKOIO Ta MPaBOBOIO OCHOBOIO JJIsI BIIPOBAKEHHS Moaeni «bapHaxycy y aepskaBHi Ta
MPaBOBi IHCTUTYIIT cydacHOi Ykpainu crano Posnopsypkenas Kabinery MinictpiB Ykpainu Bin 18 rpymHs
2018 p., skum Oyno cxBasieHo HarioHansHy cTpareriro peyopMyBaHHS CHCTEMH IMIPABOCYAMS UIA JiTeH Ha
niepiox 10 2023 p. [16].

ImmmemenTaniss Mmoneni «bapHaxycy y HalioHaJbHY MPABOBY CHCTEMY BiIOYBA€THCS 3a IMiATPUMKH
MixBiZOMY01 KOOPIMHAIIIHOI paan 3 TUTaHb MPaBOCYIIS MO0 HEMOBHONITHIX Ta JuTsdoro honmy OOH
(IOHICE®) B VYkpaini. ¥ mumai 2020 p. Oynma cTBopeHa crielianbHa poboda rpymna 3 BIPOBADKEHHS i€l
MOJIEIIi, 10 CKJIay Kol yBIHIIUIN NpeACTaBHUKY JepKaBHUX OPTraHiB, MDKHAPOAHUX CTPYKTYP Ta IPOMAIChKHX
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opranizariii [1, p. 24]. [lonansmum kpoxom crasno mignucanas 17 cepras 2021 p. Memopanaymy mpo B3ae-
MOPO3YMiHHS MK opraHamu JiepkaBHoi Bnaan Ykpaiau ta KOHICE®, o 3axmano iHCTUTYIIIHI 3acann s
PO3IIMPEHHS CIBITpaIli B MeXax peaiizarii mogeni «bapHaxyc» [8].

BaxmBuM etanom B oprasizaliiiHO-IIpaBoBOMY IIpolieci BIpoBakeHHs: Moaeni «bapuaxyc» B Ykpa-
iai ctaB Yka3 Ilpesumenra Yipaian «[Ipo HeBimkiamHi 3axond i3 3amoOiraHHs Ta MPOTHIIT JOMAITHROMY
HACHJIbCTBY, HACHJILCTBY 33 O3HAKOIO CTaTi, 3aXUCTY IMIPaB 0ci0, sSKi MOCTPaX1aJIn Bil TAKOTO HACHIIBCTBA» BiJl
21 Bepecus 2020 p. B akti rmaBa nepsxaBu 30008’ s13aB Kabiner MinicTpiB YkpaiHu y MeCTUMICSIYHUH TEPMiH
PO3po0HTH Ta BHECTH Ha po3riisia BepxoBHoi Paan 3aKOHONPOEKTH, CIIPSIMOBAHI Ha 3a0€3MEUECHHS JJOAATKOBUX
MpolleCyaJbHUX TapaHTid IS HETIOBHOMITHIX IMiJl Yac MPOBEACHHS 1HTEPB’I0 Ta IHIIUX MPOIECYaIbHUX Hii.
3rigHO 3 a03aIoM APYTHM MYHKTY 2 YKa3y, 3a3Ha4deHi 3aKOHOJ/IABYi iHIIIaTHBY Maiyu 0a3yBaTHCsS Ha HalKpa-
X MDKHAPOIHHUX MPaKTHUKaX, 30Kkpema Ha Mozeni «bapraxye» [15]. Y Mexax pearizallii is0ro JOpy4eHHS,
B uepBHi 2021 p. ypsaaom Oyino nogaHo 10 mapaaMeHTy 3akoHONpoeKT «IIpo mpaBocyns, ApYKHE 10 TUTHHIY.
OnHak, IONIPH CBOIO aKTyaJIbHICTh, Uepe3 ABa POKHU BiH OyB 3HATHI 3 PO3IVISLY.

HactynHum eraroMm po3BHTKY Ta 3aKOHOZABYOTO 3akpimieHHs mozeni «bapuaxyc» B YkpaiHi crano
yxBanieHHs 26 mumnHs 2024 p. «[lopsnky peanizariii TIOTHOTO MPOEKTY MO0 3aIIPOBAPKEHHS IICHTPIB 3aXH-
CTy IUTWHHU (32 MoneiTio bapraxyc)» [14].

KynbMiHariiero 3akoHomaB4doro odopmiileHHs (DYyHKITIOHYBaHHS TaKUX IIEHTPIB CTaB 3akoH YKpaiHU
«IIpo BHECEHHS 3MiH A0 IESKUX 3aKOHOAABUMX AKTiB YKpaiHM 100 YIOCKOHAJICHHS MEXaHI3MYy 3ar00iraHHs
Ta MPOTHUI] JOMAITHFOMY HACHIJIBCTBY Ta HACHIILCTBY 3a 03HaKOIO cTati» Bij 20 muctonama 2024 p. [13]. Xoua
B CaMOMY 3aKOHI BiICYyTHS mpsiMa 3rajka npo mozens «bapHaxyc», HOro nonokeHHs: GakTUYHO BPEryJbo-
BYIOTH JISUTBHICTH CIICIiaTi30BaHUX IEHTPIB JOMMOMOTH JITSAM, SIKi TIOCTPaKIall BiJl HACHIIBCTBA 200 CTaIN
HOTO CBifKaMH, BIJATOBITHO J0 KOHIeNii i€l Mosemi. Lleit HopMaTHBHO-TIPaBOBUIA aKT HE JIHIIE TOTIOBHUB
HaIliOHaJIbHEe 3aKOHO/IaBCTBO, a ¥ 3arpoBaanB e(heKTHBHUI MEXaHi3M 3aXHUCTYy NiTel, Opi€HTOBaHWH Ha 0e3-
IEKY, IICUXOJIOTIYHY MIATPUMKY Ta JOCTYH JI0 CHpaBeUIMBOrO MpaBocyass. BiH 3aknaB mpaBoBi IifBaIMHU
JUTS. PO3IIMPEHHS MEPEXi IEHTPIB Yy TUX perioHax, SKi Hapa3i He OXOIUIEHI MUIOTHUM IMPOEKTOM, Ta HaJlaB
MM ycTaHOBaM O(iMiHHUHI CTaTyC CIeliali30BaHuX CIYXO MATPUMKH 3 YiTKO BU3HAYCHHUMH CTaHIapTaMu
(hyHKITIOHYBaHHSI.

OcHOBHI HOBaIlii 3aKOHY MOXKHA y3arajJbHHUTH Yy TaKi KIFOYOBI ITOJIOKEHHS: &) YITKUI PO3MoIii (GyHKITIH
MIDXK OpraHaM¥ JIep>KaBHOI BIIaan y cdepi IpOTHIiT HACHIBCTBY 3 METOIO TIOCHIICHHSI MIXKBITOMYOi KOOP/IMHA-
1ii Ta YHUKHEHHS JyOIIOBaHHS MMOBHOBaXXCHb; 0) 3a00pOHA 3aCTOCYBaHHS albTEPHATUBHUX CIIOCOOIB BUPI-
IIeHHS CIMOpiB (30KpeMa Meiallii) y cripaBax, OB’ S3aHUX i3 JIOMAlIHIM HACHJIBCTBOM 200 HACHIIBCTBOM 32
O3HAKOIO CTaTi; B) o(imiliHe BKIIFOYCHHS IIEHTPIB, MO0 (YHKIIOHYIOTh 32 MO0 «bapHaxycy, o meperniky
CTeTialli3oBaHNX CIYXO MITPUMKH IJIsl 0Ci0, SKi MOCTpaKIalv Bi BiAMOBIAHUX (popM HacHiIbCcTBa. Takum
YMHOM, 13 MPUHHATTSAM LBOT0 3aKOHY KOHLEMLIS «APY>KHBOTO MPaBOCYIsD Ul TUTHHU HaOyna He JIUIIe
JEKJIAPaTUBHOIO, a i pealbHOTO 3MICTY B 3aKOHOJABUill pakTull YKpaiHu.

3aKoHOJaBUYE PETYJIIOBAHHS JiSUTBHOCTI YKpaiHCBhKUX LEHTPIB, M0 (QyHKUIOHYIOTH 32 Moaeimo «bap-
Haxyc», OXOILTIOE HE JIUIIE BXKe 3TrajlaHi HOpMaTHBHO-TIPABOBI aKTH, a i HU3KY 1HIIHNX, 0 (POPMYIOTH IUTICHY
MIPaBOBY OCHOBY JUIA iX JiSTTHHOCTI.

bes3anepeuno, npaBoBUM HiAIPYHTSIM PO3BUTKY MOZENIi B YKpaiHi BBaXxaeThCsl PyHIaMEHTaIbHA HOpMa
OCHOBHOTO 3aKOHY HAIIO1 JepKaBH, KA rapaHTye, 0 Oy/Ib-sIKe HACHIIBCTBO HaJ AUTUHOIO UM ii eKCIUTyaTalist
nepectiyroThes 3a 3akoHoM (cT. 52 Koncrutyii Yipainu). Ct. 150, 152, 153, 155, 156, 156' KpuminansHoro
KOAEKCY YKpaiHH CTOCYIOTBCS 3JI0YMHIB IIPOTH AITEH, BA3HAYAIOTh Mipy BiANOBIAAJbHOCTI 32 HACHJIBCTBO HAJ
JITbMH Ta BCTAHOBIIIOIOTH MOKAPAHHS JUIs BUHHHX OCi0.

Oco0OnmBui iHTEpEC Y MekKax JIOCIHIKYBaHOT TPOOIeMaTHKH BUKITUKAIOTH CT. 226 KpuMiHaasHOTO TTpo-
[IeCyalTbHOTO KOJIEKCY YKpaiHH, sika BU3HAUa€ OCOOIUBOCTI JIOTUTY MaJIONITHROI a00 HETIOBHOIITHROI 0cO0n
B JIOCYZIOBOMY PO3CJIiTyBaHHi, a TAKOXK CT. 354, 10 3aKPiIlII0E 0COOIMBOCTI IOTUTY MaJIOJIITHROTO a00 HEMo-
BHOJIITHBOTO CBiJiKa YM IOTEPIIJIOro Mij 4ac CyI0BOIO po3mIsay (3 akueHTOM! Ha II. 4, 110 03BOJISIE JOIUT
11032 3aJI0M CYJIOBOTO 3aCiIaHHs B IHIIIOMY IIPUMIIIEHH] 3 BUKOPUCTAHHSAM BiJICOKOH(EpeHIIil, TOOTO TUCTaH-
miitHoro cymoBoro mpoBamkerns). Ct. 1732 Kogekcy YkpaiHu mpo aaMiHICTpaTHBHI MPaBOMOPYIICHHS CTO-
CYETbCSl BUMHEHHSI JOMALIHBOTO HACHIIBCTBA, BKIIOYAOUN (i3MUHE, IICUXOJIOTiuyHEe i EKOHOMIYHE, SIKE MOXKE
3aBJIaTH MIKOMH 5K (i3MIHOMY, TaK 1 IICUXI9YHOMY 3/I0pPOB’I0 TIOTEPITLIOr0, 30KpeMa JIiTeH.
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He menm BaxknuBi nosoxkeHHs 3akoHy Ykpainu «IIpo oXopoHy OTUTHHCTBa», IO 3aKPIIUIIOE OCHOBHI
MIPUHLMIN Ta MiIXOAM 10 3aXHMCTY MpaB JiTeH, BKIOUAIOUH 3a0e3MeUeHHs IXHbOTO paBa Ha JKUTTS, 310pOB’ s,
OCBITY, PO3BHTOK 1 BUXOBAHHSA Y CiM 1, a TAKO)K BCTAHOBITIOE€ OCHOBHI 3acajiil AepKaBHOI IMOITHKHA Y il cdepi,
SIKi TIOBUHHI TPYHTYBATHUCS Ha 3a0e3MeueHH] sIKHAMKpamX iHTepeciB JUTHHHU, Ta TIPABOBI MIPUITUCH 3aKOHY
VYkpainu «[Ipo 3amobirands Ta MPOTHUIIIO JOMAITHEOMY HACHIIBCTBY», IO MICTHTH OpraHi3alliifHO-IIPaBOBi
TIPUHIIATIN 3aIT00iraHHs 1 TPOTH/IIT TOMANTHROMY HACHIILCTBY, BU3HAYa€ OCHOBHI HAIPSIMH JAEPIKaBHOI ITOJi-
TUKU y cepi, CrIpsIMOBaHiil Ha 3aXWCT MPaB Ta iHTEpPECiB AITeH, SKi MOCTPaXKIAIH BiJl TAKOTO HACHIIbCTBA.

3-OMIX IiJ3aKOHHUX HOPMAaTHBHO-IIPABOBMX AaKTiB, SIKI MalOTh BAKJIMBE 3HAYCHHS IJIsI PO3BUTKY
monen «bapraxycy B Ykpaini Buginumo Posnopsmxenns Kadinery MinictpiB Ykpainu Ne 361-p Bin 21 kBiTHS
2021 p., AKuif 3aTBEPPKYE TUTAaH HEBIIKIIAIHUX 3aXO/IB 13 3a1100IraHHs Ta MPOTH/IIT JJOMAITHEOMY HACHIIBCTBY,
HACWJIBCTBY 32 O3HAKOIO CTaTi, 3aXUCTY MPaB 0Ci0, SKi MOCTPaXKAAIN BiJl TAKOTO HACHILCTBA Ta Ne 256-p Bix
22 oepe3ns 2024 p., 10 BU3HAYUB HAIlIOHAJIFHUH TUTAaH TPEBEHTHUBHUX 3aXOIB MIOAO MPUIMHEHHS Ta 3aIio-
OiranHs TpyOMM TOPYIICHHSM TIpaB JIiTel B yMOBaxX 30pOifHOT arpecii pocilickkoi deneparttii mpoTu Ykpainu.
[Tocranosa ypsay Ne 551 Bin 14 tpaBHs 2024 p. dikcye MOpAI0OK BUSBICHHS, TOBEPHEHHS, 3a0€3MTeUeHHS
CYIIPOBOJly Ta peiHTerparlii AiTeil, JemopToBaHNX ad0 MPUMYCOBO TIEPEMIIIIEHNX BHACIIOK 30pOifHOT arpecii
pociiicekoi enepartii mpotu Ykpainu. A03. 3 m. 19 miei [locTaHOBH 3aKpiTUTIOE TIPOBEIEHHS OTUTYBaHHS
JUTHHH Yy HaROMK4IOMY LeHTpi Mozeli «bapHaxycy, y pa3i HEeMOXIIMBOCTI 3a0€31EUECHHS IIPOBEICHHS TAKOTO
onuTyBaHHA y LleHTpi 3axucTy npaB IUTHHU.

BucnoBku. OTxe, 3aKOHOJaBYE BPETYIIIOBAaHHS BIIPOBaKeHHs Mojeni «bapHaxycy B YkpaiHi HaOyBae
KJIIOYOBOTO 3HAYEHHs 711 3a0e3reueHHs eeKTUBHOTO 3aXUCTy NpaB JUTHHHM Ta HAZAHHS il KOMIUIEKCHOI
niaTpuMky. HamioHanbHe 3aKOHOIABCTBO, BPaXOBYIOUM Kpallli MDKHApOIHI MPaKTHKH, CIPSIMOBAaHE HA HaJa-
rOJUKEHHsI €PEeKTUBHOI KOOPAMHALIIT Ta B3a€EMOJI1 MK OpraHaMH JIepKaBHOI BIIaM, yCTAHOBAMHU Ta CIIy>K0amu,
SIKi TIPAIIOIOTh Y cdepi 3aXUCTy TpaB AiTedl. BoqHowac odiriiiHe BKIIOUEHHS IIEHTPIB, MO (QYHKIIIOHYIOTh 3a
Mozeiutto «bapHaxycey, 10 nepeniky crenianizoBaHuX CIIyKO MIATPUMKH CHPHsIE€ YHOPSIKYBaHHIO Ta CHUCTE-
MarTu3amii IXHbOI AiSIBHOCTI, @ TAKOXK CTBOPIOE MEPELyMOBH VISl PO3MIMPEHHS MPAKTUKHU 1X (YHKLIOHYBAaHHS
Ha perioHu, siKi Hapa3i He OXOIUICHI MiIJIOTHIM ITPOEKTOM.

3arasiomM, mporuec cTaHoBiIeHHs Mozeni «bapHaxyc» B YkpaiHi 3I1MCHIOETBCS 3 YpaxyBaHHSIM KIIIOUO-
BHX TIpaB, CBOOO]] Ta 3aKOHHUX IHTEPECIB JIITEH — K KEePTB, TaK 1 cBiAKiB 37m0unHIB. L]i 3acagy 0azyroThcst Ha
nonoxeHHax Konsennii OOH npo mpaBa IUTHHU, a TAaKOX 3HAMIUIN BiZOOpa)XeHHS y BiANOBIIHUX HOpMa-
THUBHO-TIPaBOBUX akTax Pamam €Bpomnu Ta €Bponeiicbkoro Coro3y, mpodeciitHiuX HacTaHOBaX i €BpONEHCHKIX
CTaH/apTax SIKOCTI (PYHKIIOHYBAaHHS MOJIETII.
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AHomaujis. Y cTatTi 34iiCHEHO NOPIBHAMNBHO-NPABOBMI aHani3 Nigxo4is 40 TNyMadeHHs 3anoBiTiB y Bubpa-
HUX MpPaBOBKX cUCTEMAX i3 hOKYCOM Ha HecrniBnagiHHAX MK popmaniaMom CnazKkoBOro npaea Ta HeobXia-
HIiCTIO peanisauii cnpaBXHbOi BOSi 3anoBigada. Ha OCHOBI OOKTPWUHANbHOMO Ta KOMMapaTMBHOIMO METOAIB
06r'pyHTOBYETBCSI BUCHOBOK MPO MOCTYNOBY TpaHCcdopMaLlito CnagkoBoro npasa Bifg XOpPCTKo dopmani3oBa-
HUX MOAenen OO KOHTEKCTyanbHO YyTNUBKUX MigxodiB TrymMadeHHsA. [ocnigKyrTbCa CyqoBi NPaKTUKK LWOO0
OOMyCTMMOCTI 30BHILLHIX A0OKa3iB, MEXi CyqOBOro po3cydy Ta CydacHe pO3yMiHHS aBTOHOMIT BOMi y TpaauLisx
3aranbHOro i KOHTUHEHTaNbHOro npaea. [loBegeHO HasiBHICTb oyHKLIOHANbHOI KOHBEPreHLil NpaBoBUX CUC-
TeM, 3a SKOi NMpaBoBa BM3HAYEHICTb Aefani yacTille y3romKyeTbCa 3 BUMOramu marepianbHoi crnipaseanu-
BOCTi. 3pobreHO BUCHOBKM LLIOOO 3HAYEHHS LMX TEHAEHLIN Anst cydacHUX npoueciB kogudikauii umBinsHoOro
3aKOHO4ABCTBA Ta 3anpONoOHOBAHO KOHLENTyanbHy MOAENb Y3ro4KeHHs1 (hOpManbHOi BU3HAYEHOCTI 3 iHTEH-
LiIHO OpPiEHTOBAHMM TIlyMa4yeHHSIM 3aroBiTy.

Knro4osi criosa: TnyMaveHHs 3anoBiTy, CnagKkoBe NpaBo, aBTOHOMIsi BOSTi, hopmaniaMm y npasi, NOpiBHSAMNbHE
npuBaTHe Npaso.
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The construction of testamentary instruments constitutes one of the most conceptually significant and
practically sensitive areas of succession law, as it operates at the intersection between the formal articulation of
last wishes and the legal system’s obligation to give effect to the testator’s authentic volitional intent. Because
a will becomes operative only after the death of its author, the interpretative process necessarily involves a
reconstructive exercise carried out in conditions of evidentiary and contextual asymmetry, which renders the
task of interpretation both legally complex and normatively consequential. Courts and other decision-making
bodies are therefore required to navigate carefully between the literal wording of testamentary provisions, the
formal validity requirements imposed by law, and broader considerations of fairness and coherence within the
legal order.

Despite marked divergences among legal systems in terms of doctrinal premises, interpretative tech-
niques, and the permissible scope of judicial discretion, a comparative inquiry reveals a striking convergence
in the underlying concerns that shape testamentary interpretation. Across jurisdictions, legal actors grapple
with the challenge of harmonizing respect for individual autonomy with the demands of statutory compliance
and the preservation of legal certainty. This article undertakes a comparative examination of interpretative
approaches to wills within common law, civil law, and mixed legal systems, analyzing statutory norms along-
side selected judicial decisions in order to identify prevailing trends, structural tensions, and emerging models
of intention-sensitive interpretation.

The interpretation of wills represents one of the most intricate and normatively charged domains of suc-
cession law, as it directly concerns the posthumous realization of individual autonomy while simultaneously
engaging the systemic imperatives of legal certainty, predictability, and institutional legitimacy. As Langbein
persuasively argued in his seminal contribution on substantial compliance, “the law of wills is notorious for
its harsh and relentless formalism,” [9, p. 489] a premise that remains central to contemporary discussions on
the evolution of interpretative methodologies in succession law. Unlike inter vivos legal acts, wills operate
in a context marked by the irreversible absence of the author of intent, which fundamentally transforms the
interpretative task into an exercise of reconstruction rather than clarification. In modern legal systems, this
problem is exacerbated by profound socio-legal transformations, including the internationalization of family
relations, increased longevity, pluralization of household structures, and the growing frequency of cross-bor-
der estates. These developments intensify the risk of interpretative fragmentation and inconsistent judicial
outcomes, thereby elevating will interpretation from a doctrinal issue to a matter of practical significance for
courts, legal practitioners, and policymakers alike. Consequently, the interpretative framework applied to wills
has far-reaching implications not only for individual heirs, but also for the coherence of succession law as a
system and for public confidence in the administration of justice.

The interpretative treatment of testamentary instruments represents one of the most theoretically com-
plex and practically consequential domains of succession law, precisely because it determines how individual
autonomy is realised after death while simultaneously testing the limits of legal certainty and the legitimacy of
judicial intervention. In contrast to inter vivos legal acts, which are concluded and interpreted in the presence
of all relevant parties, wills operate within a unique legal environment defined by the irrevocable absence
of the testator. This structural condition necessitates a retrospective reconstruction of intention, undertaken
without the possibility of clarification or correction by the author of the disposition, and thereby exposes the
interpretative process to heightened risks of indeterminacy and contestation.

These challenges are further intensified by contemporary socio-legal transformations. The increasing
frequency of cross-border successions, the diversification of family models, and the emergence of non-tradi-
tional forms of testamentary expression place significant pressure on established interpretative doctrines. As a
result, courts are more frequently confronted with situations in which rigid adherence to formal textual analysis
may produce inconsistent or normatively unsatisfactory outcomes. In this broader context, the interpretation
of wills transcends its traditional doctrinal confines and becomes a focal point for assessing the coherence of
private law, the balance between autonomy and protection, and the safeguarding of the legitimate expectations
of heirs and beneficiaries within an evolving legal landscape.

The scientific discourse on the interpretation of wills has produced a substantial body of scholarship
within both civil law and common law traditions, addressing issues such as the hierarchy of interpretative
methods, the evidentiary limits of intention reconstruction, and the role of equity in correcting testamen-
tary defects. Civil law literature has traditionally emphasized systematic interpretation grounded in statutory
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provisions, often prioritizing textual coherence and objective meaning, while common law scholarship has
elaborated sophisticated doctrines centered on the subjective intention of the testator and the admissibility of
extrinsic evidence. Nevertheless, this doctrinal richness has largely developed within isolated national frame-
works, resulting in a fragmented understanding of the phenomenon. Comparative studies remain sporadic and
frequently descriptive, lacking a coherent analytical model capable of explaining why legal systems diverge
or converge in their interpretative choices. Moreover, insufficient attention has been devoted to emerging chal-
lenges, such as the growing contractualization of succession law, the influence of constitutional and human
rights norms, and the expanding role of judicial creativity. These unresolved aspects reveal a clear gap in the
literature, which this article seeks to address through a structured and theory-informed comparative analysis.

The scholarly literature on the interpretation of wills is extensive and well developed within individual
legal traditions. Civil law scholarship has traditionally focused on statutory interpretation techniques and the
systematic coherence of testamentary instruments, whereas common law discourse has elaborated doctrines
centred on the ascertainment of the testator’s intention and the admissibility of extrinsic evidence. Despite
this substantial body of research, existing studies remain largely jurisdiction-specific and methodologically
fragmented. Comparative analyses are often limited to descriptive accounts and lack a structured framework
capable of identifying functional equivalents and normative divergences across systems. Moreover, insuffi-
cient attention has been devoted to the interaction between classical interpretative doctrines and contemporary
developments, including the increasing contractualization of succession law and the influence of constitutional
and human rights norms on judicial reasoning. These gaps indicate the need for a systematic comparative
inquiry, which this article seeks to provide.

The primary purpose of this research is to develop a comprehensive comparative framework for analys-
ing approaches to the interpretation of wills across selected legal systems, with particular emphasis on identify-
ing underlying doctrinal models and normative priorities. Rather than merely cataloguing national differences,
the article aims to uncover the deeper structural logic that informs interpretative practices in different legal
traditions. By examining how courts and legislators balance testamentary freedom against competing values
such as legal certainty, family protection, and judicial restraint, the study seeks to contribute to a more nuanced
understanding of succession law as a dynamic and evolving field.

As Alexandra Braun persuasively observes, testamentary freedom — defined as the freedom to determine
the distribution of one’s assets after death — is frequently portrayed as the bedrock or organizing principle of
succession law, a perception that has rendered it, for many, a historically entrenched, self-evident, and ostensi-
bly untouchable feature of private law, notwithstanding its persistent normative contestation and jurisdictional
variability [1, p. 2].

Ultimately, the research aspires to demonstrate that, despite formal divergences, legal systems may
exhibit functional convergence in addressing similar interpretative dilemmas, thereby opening the door to
more coherent transnational dialogue and potential harmonization.

In order to achieve the stated research purpose, the article undertakes a series of interrelated analytical
tasks. First, it systematically examines the conceptual foundations of will interpretation within civil law and
common law traditions, highlighting their historical evolution and theoretical assumptions. Second, it analyses
statutory frameworks and leading judicial decisions in selected jurisdictions to illustrate how interpretative
principles are operationalized in practice. Third, the research evaluates the scope and limits of judicial dis-
cretion in reconstructing testamentary intent, paying particular attention to the tension between interpretative
fidelity and corrective intervention. Fourth, it compares the role of extrinsic evidence across legal systems,
assessing its admissibility, probative value, and potential risks. Finally, the article identifies emerging trends
that challenge traditional interpretative paradigms, including the influence of human rights discourse and the
increasing use of contractual mechanisms in succession planning.

The research is grounded in a comparative doctrinal methodology that combines formal legal analysis
with a functional comparative approach. This methodological choice enables the study to transcend superficial
comparisons and instead focus on how different legal systems respond to analogous interpretative problems.
By integrating teleological reasoning and contextual analysis, the research captures not only the normative
content of legal rules but also the values and policy considerations that underpin them. Judicial decisions
are analyzed as primary sources of interpretative practice, allowing the article to bridge the gap between
abstract doctrine and lived legal reality. The methodological novelty of the study lies in its deliberate effort
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to synthesize doctrinal comparison with normative evaluation, thereby offering a model of comparative legal
scholarship that is both analytically rigorous and practically relevant.

In common law jurisdictions, the interpretation of wills is predominantly guided by the principle that
effect should be given to the testator’s intention, insofar as that intention can be ascertained from the language
of the instrument read as a whole. In England and Wales, the Wills Act 1837 [15] provides the core statutory
framework governing the formal validity of wills, including requirements relating to writing, signature, and
attestation. While the Act itself does not articulate specific interpretative rules, English courts have historically
developed a robust body of case law emphasizing that the primary task of interpretation is to discern and give
effect to the testator’s intention, provided it is consistent with legal formalities and public policy. Interpretation
therefore operates within a judicially constructed framework rather than an explicitly codified one.

A similar emphasis on testamentary intent characterizes the approach adopted in the United States.
Across U.S. jurisdictions, probate courts consistently treat the intention of the testator as the controlling prin-
ciple of interpretation. The prevailing methodology requires courts to read the will as an integrated whole, to
attribute to its words their ordinary and grammatical meaning, and to consider extrinsic evidence where ambi-
guity arises. This approach reflects broader common law doctrines, such as the “four corners” rule, according
to which interpretative efforts must initially be confined to the text of the document itself, with recourse to
external evidence permitted only when the language is unclear or internally inconsistent. In both the United
States and several Canadian common law provinces, statutory instruments — often styled as Wills or Succes-
sion Acts — explicitly direct courts to interpret wills so as to give effect to the testator’s intent, thereby reinforc-
ing judicial doctrine through legislation.

By contrast, civil law jurisdictions typically embed the interpretation of wills within comprehensive
statutory codes that regulate both form and substance. In France, the Civil Code contains detailed provisions
governing testamentary dispositions and succession [4]. French courts interpret wills primarily through the
lens of codified rules, seeking to ascertain the testator’s intention while remaining strictly bound by manda-
tory provisions of the Code. This interpretative process is significantly constrained by the doctrine of forced
heirship, which reserves fixed portions of the estate for certain heirs, most notably children. As a result, testa-
mentary freedom — and by extension, interpretative flexibility — is more limited than in common law systems.
Even where the testator’s intention is clear, it cannot prevail over statutory rules that protect reserved heirs.
As Braun further compellingly argues, there is nothing inevitable or self-evident about testamentary freedom;
rather, it constitutes a historically contingent concept marked not by a linear trajectory of inevitable expansion,
but by continuous fluctuation — characterized by successive phases of loosening and restriction of the power to
make a will — such power having neither uniformly extended to the entirety of the estate nor been universally
available to all individuals [1, p. 30-31].

German law likewise situates will interpretation firmly within a codified framework. Under the German
Civil Code (Biirgerliches Gesetzbuch, BGB), wills must comply with detailed formal requirements set out in
§§ 2231-2247 BGB. Interpretation is governed both by general provisions on the construction of declarations
of intent (§§ 133—157 BGB) and by specific succession rules, including § 2084 BGB, which instructs courts
to interpret a will in a manner that upholds its validity wherever possible [2]. German courts therefore adopt a
purposive approach that prioritizes the ascertainable intent of the testator, while simultaneously harmonizing
conflicting clauses and ensuring compliance with statutory limitations. This approach demonstrates a balance
between subjective intention and objective legal structure.

At the supranational level, the interpretation of wills within cross-border contexts in Europe is influ-
enced by the European Succession Regulation (Regulation (EU) No 650/2012) [11]. Although the Regulation
does not harmonize substantive succession law, it plays a crucial role in determining the applicable law and
jurisdiction in cases involving multiple member states. Consequently, a probate court in one member state may
be required to interpret a will in accordance with the substantive law of another state, thereby introducing an
additional layer of complexity to testamentary interpretation.

Related arguments have been systematically examined by Angelo Davi in his Introduction to The Euro-
pean Succession Regulation. A Commentary (2016), where he draws attention to the profound structural diver-
sity of family and succession laws within the European Union and critically analyses the implications of such
diversity for the uniform application of the European Succession Regulation (ESR). Davi underscores the
significant divergences among national legal systems with respect to the identification of heirs, the scope and
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intensity of forced heirship regimes, and the legal recognition of succession agreements, thereby revealing
the inherent challenges faced by the Regulation in reconciling deeply rooted domestic traditions with the
overarching objective of legal harmonization. In this context, the commentary elucidates the ESR’s delicate
balancing function, which seeks to promote cross-border legal certainty and coherence while simultaneously
accommodating entrenched normative differences that continue to shape succession law across the Member
States [5, p. 51].

Mixed legal systems further illustrate the interplay between formality and intent. South African succes-
sion law, rooted in Roman-Dutch civil law but significantly influenced by common law principles, provides
a particularly instructive example. The Wills Act 7 of 1953 [15] establishes strict formal requirements for the
execution of wills, yet South African courts have demonstrated a willingness to engage in substantive interpre-
tation where the testator’s intention is evident. Judicial decisions such as Kidwell v The Master [8] underscore
the consequences of non-compliance with statutory formalities, as wills may be declared invalid despite clear
evidence of intent. Conversely, cases such as Senekal v Meyer [13] and Henriques v Giles [7] illustrate a more
flexible judicial stance, in which unmistakable intention or contextual factors may justify the recognition,
revocation, or rectification of a will. These decisions reflect an ongoing tension between legal certainty and
equitable outcomes.

Canada presents a further hybrid model, particularly when comparing common law provinces with the
civil law jurisdiction of Quebec. In provinces such as Alberta and Ontario, statutory and judicial approaches
closely mirror those of other common law systems, emphasizing holistic interpretation and the primacy of tes-
tamentary intent. In Quebec, however, wills are governed by the Civil Code of Québec [3], which applies civil
law interpretative techniques similar to those used in contract law. Quebec courts therefore consider the text
of the will, its internal coherence, contextual elements, and, where appropriate, extrinsic evidence, in order to
determine the testator’s true intention within a codified framework.

Despite these jurisdictional differences, several interpretative principles emerge as common threads
across legal systems. Foremost among these is the objective of giving effect to the testator’s intention wher-
ever legally permissible. Courts across jurisdictions tend to interpret wills holistically rather than clause by
clause, attribute ordinary meaning to language unless a contrary intention is demonstrated, and respect formal
requirements as a prerequisite to interpretation. The admissibility and weight of extrinsic evidence, however,
vary considerably, with common law systems generally adopting a more permissive approach than their civil
law counterparts.

In conclusion, the interpretation of wills reflects deeper structural distinctions between legal traditions,
particularly with respect to the role of judicial discretion, statutory codification, and mandatory succession
rules. Common law systems prioritize interpretative flexibility and intent, civil law systems emphasize codified
constraints and legal certainty, and mixed systems attempt to reconcile these competing values. Nevertheless,
the centrality of testamentary intent remains a unifying theme, underscoring the universal aim of succession
law to respect individual autonomy while maintaining coherence within the legal order.

Moreover, Harding’s central conclusion is that the traditional common law rule excluding extrinsic
evidence in the interpretation of wills is normatively unstable and doctrinally overstated, functioning less as
an absolute prohibition than as a context-sensitive presumption. While historically justified by concerns for
certainty, finality, and protection against fraud, the rule increasingly fails to reflect modern judicial practice,
which routinely admits external evidence — either explicitly or implicitly — when strict textual interpretation
would frustrate the testator’s apparent intentions [6, p. 501].

In addition, it is necessary to continue to improve judicial practice in the field of inheritance, espe-
cially regarding the use of alternative dispute resolution methods, such as mediation. This will reduce the
time and costs of the legal process and reduce social tension between heirs, which is extremely important for
the preservation of family ties. Kenneth Norrie advances a reconceptualising approach to succession law by
challenging its traditional classification as a subfield of property law, observing that although pedagogical
practice — particularly within Scottish legal education — has entrenched a property-centered mindset grounded
in the mechanics of transmission, conveyancing, and title, the normative foundations of intestate succession
in particular align more convincingly with family law, given its underlying concern with relational status,
dependency, and intra-familial ordering rather than proprietary abstraction [10, p. 79]. The involvement of

ISSN (Online) 2617-975X. Ehrlich’s Journal. 2025. Volume 15 39



Oksana Kiriiak

alternative dispute resolution mechanisms can significantly facilitate the process of interpreting a will, ensur-
ing a faster and more efficient resolution of issues between the parties.

In this broader constitutional and private-law landscape, Reid’s analysis assumes particular relevance
precisely because it foregrounds the concept of succession as a pivotal legal mechanism mediating continuity
and transformation. Reflecting on the first series of reports published by the United Kingdom Government in
early February 2013 under the title Scotland Analysis: Devolution and the Implications of Scottish Independ-
ence, Reid emphasises that the legal status of an independent Scotland would depend to a significant degree
on political negotiations conducted both before and after the referendum, especially with regard to questions
of continuity and succession [12, p. 208]. These questions extend beyond symbolic constitutional change and
penetrate the technical core of legal succession, encompassing the transfer, preservation, or reconfiguration
of rights, obligations, and legal relationships. Reid’s observations illuminate how succession, far from being
confined to the private-law transmission of property upon death, operates as a fundamental juridical concept
structuring legal continuity at multiple levels, thereby reinforcing its centrality within both domestic legal
orders and the broader international legal framework.

Reid’s conceptualization of succession as a juridical instrument designed to secure continuity in moments
of structural transformation acquires particular salience when viewed against the contemporary Ukrainian
legal reform agenda. Ukraine is presently undertaking a comprehensive reassessment of its civil law frame-
work, within which the modernization of succession law occupies a strategically important position. Legisla-
tive initiatives aimed at amending the Civil Code extend beyond the refinement of individual provisions and
reflect a broader ambition to recalibrate the foundational principles governing private-law relations, including
the scope of testamentary freedom, the protection of vulnerable heirs, and the mechanisms for interpreting
and enforcing testamentary dispositions. In this sense, succession law functions as a normative hinge, linking
inherited legal traditions with evolving societal values and European regulatory standards.

More generally, Ukraine’s recodification efforts exemplify a pattern observable in jurisdictions undergo-
ing profound legal and institutional transformation, where succession law becomes a focal point for negotiating
continuity and change. As comparative experience demonstrates, reforms in this area often serve as a testing
ground for broader commitments to legal certainty, autonomy of will, and proportional judicial intervention.
Ukraine’s agenda, informed by European integration processes and comparative legal discourse, increasingly
mirrors these trajectories, positioning succession law not merely as a technical domain of private law, but as a
reflective space in which the legal system articulates its response to demographic shifts, social vulnerability,
and cross-border legal interaction. Against this background, the Ukrainian reform process underscores the
enduring significance of succession law as both a stabilizing institution and a dynamic field of legal innovation
in transitional legal orders.

The proposed amendments to the text of Article 1256 of the Civil Code of Ukraine, concerning the inter-
pretation of a will, are of great importance for the development of the legal system of Ukraine, in particular in
the field of inheritance law. The correct interpretation of a will is not only a technical act, but also a process
that directly affects the implementation of inheritance rights and ensures the protection of the interests of heirs.
Not only the effectiveness of the inheritance, but also the fairness in the distribution of the inheritance between
the persons claiming it depends on how clearly the will of the testator is determined. The proposed amend-
ments, including the requirement for notarization of the heirs' application and clarification of the procedure for
judicial interpretation of the will, are part of the overall strategy for improving the inheritance legislation of
Ukraine. However, these amendments require a detailed analysis in the context of both their advantages and
potential difficulties that may arise during their implementation. The analysis of the proposed amendments
is important for several reasons. Firstly, the interpretation of a will is one of the most controversial topics in
inheritance disputes, as situations often arise when the parties interpret the testator's intentions differently. Sec-
ondly, the innovations are related to the need to involve notaries and judicial authorities in the interpretation
process, which can significantly change the existing practice in this area. Since inheritance disputes are often
not only legal, but also emotional in nature, the proposed changes require careful study in terms of their real
feasibility and effectiveness.

1. Changes related to the procedure for interpreting a will by heirs

One of the most significant innovations provided for by the amendments to Article 1256 is that the inter-
pretation of a will can be carried out by heirs after the opening of the inheritance by submitting a statement,
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which must be notarized. This strengthens the legal position regarding the authenticity of the heirs' statement
and ensures the legal purity of the process. Notarization of signature is an important tool for protection against
possible manipulation or forgery, since the notary not only certifies the signature, but also verifies the legal
significance of the document. This makes it possible to avoid situations where one of the parties, relying on
incorrect or falsified information, tries to influence the interpretation of the will.

At the same time, this mechanism increases the legal certainty of the process of interpreting the will,
since the notary is an impartial body that ensures transparency of actions. It also gives heirs the opportunity
to receive additional advice on the correctness of their actions and the possible legal consequences of their
steps. However, in practice, this innovation may have its own difficulties, in particular regarding access to
notarial services for remote or low-income individuals. The cost of notarial services may become an obstacle
for individuals who cannot afford to pay for the certification of the application, which may lead to delays in the
inheritance process or even refusal to submit the application at the interpretation stage.

In addition, by requiring notarization of the signature, the amendments may create certain additional
legal barriers for persons who are unable to promptly execute documents at a notary. This also creates addi-
tional bureaucratic complexity for persons who do not have sufficient knowledge of the legal procedure and
may not understand the need for such certification. Therefore, it is important to provide measures to facilitate
access to notarial services, especially for those in difficult economic or geographical conditions.

2. Judicial interpretation of a will in the event of a dispute between heirs

The amendment concerning the judicial interpretation of a will in the event of a dispute between heirs is
important and necessary to ensure legal certainty and fairness in cases where there are serious disagreements
between heirs regarding the interpretation of a will. It provides that in the event of a dispute, the court has the
right to interpret the will in accordance with Part Three of Article 213 of the Civil Code of Ukraine. This allows
the court to go beyond the literal interpretation of the will, but also to take into account other circumstances,
including the content of prior negotiations, established practices between the heirs, and the testator’s inten-
tions, which may have been expressed in other forms, such as correspondence or oral conversations.

The court’s decision in such disputes is final, which guarantees stability and legal certainty in inheritance
relations. This approach avoids legal manipulation and ensures an accurate determination of the testator’s will,
which is critical for the fair distribution of the inheritance. Among the important aspects of this change, it is
worth highlighting the ability of the court to pay attention to the context and purpose of the will, as well as
other elements that may be important for an accurate determination of the deceased’s will.

At the same time, Harding demonstrates that courts have progressively relaxed the rule through excep-
tions (such as latent ambiguity, surrounding circumstances, and rectification), thereby revealing a quiet shift
from formalism toward intention-sensitive interpretation. The article concludes that the rule’s continued rhe-
torical prominence masks a deeper transformation: testamentary interpretation has moved toward a pragmatic
balancing of certainty and autonomy, with extrinsic evidence serving as a legitimate interpretative aid rather
than a threat to the integrity of succession law [6, p. 519-520].

However, judicial intervention also has some disadvantages. First, it can significantly delay the process,
since court cases often take a long time due to the workload of the courts and the complexity of procedural
issues. Second, legal costs can be significant for the parties, especially in cases where one party cannot afford
to pay the costs, lawyer's fees or other costs associated with the legal process. Moreover, the legal procedure
can become long-term and traumatic for the heirs, which can negatively affect the psychological state of the
participants in the case, as well as lead to an increase in the conflict between them.

3. Analysis of changes in the context of modern legal regulation of inheritance relations

The changes to Article 1256 of the Civil Code of Ukraine are of significant importance in the context of
the modern development of inheritance legislation. They can be an important step towards greater legal clarity
and fairness in the field of inheritance relations. However, to achieve maximum effect, these changes should take
into account the real conditions in which inheritance distributions are carried out and be adapted to the specifics
of Ukrainian legal practice. In particular, attention should be paid to the possibility of reducing legal barriers for
persons in difficult circumstances, and mechanisms should be provided to facilitate access to notary services.

The proposed amendments to Article 1256 of the Civil Code of Ukraine, particularly the introduction
of a mandatory notarization requirement for heirs’ statements, represent a significant step toward strengthen-
ing legal certainty in the interpretation of wills. This innovation aims to enhance the procedural reliability of

ISSN (Online) 2617-975X. Ehrlich’s Journal. 2025. Volume 15 41



Oksana Kiriiak

inheritance relations by formalizing the expression of heirs’ positions through the involvement of a notary, who
functions as an independent public authority vested with ensuring the legality, authenticity, and procedural
correctness of legally relevant declarations. As a result, the risk of manipulation, misrepresentation, or subse-
quent contestation of heirs’ statements is substantially reduced, thereby contributing to greater predictability
and stability in inheritance proceedings.

The notarization requirement also reinforces the transparency of the inheritance process and increases
the level of trust among participants. As Sitkoff convincingly demonstrates, while the trust is frequently con-
ceptualized as functionally analogous to a third-party beneficiary contract, this analytical model proves inad-
equate when assessing the interaction between the trust’s principal parties and external actors, since, unlike
in conventional third-party beneficiary contracts — where the legal relations of the contracting parties and
beneficiaries remain insulated from nonparties — the trust structure inherently implicates and affects the rights
and interests of outsiders [14, p. 630]. By institutionalizing an additional layer of procedural control, the
amendment provides stronger guarantees for all parties involved, including both heirs and third parties whose
rights may be affected. From a systemic perspective, this formalization aligns with broader trends in civil law
aimed at minimizing ambiguity in the application of dispositive norms and ensuring consistency in legal prac-
tice. Consequently, the amendment may have a positive impact on the overall legal environment in Ukraine
by promoting legal certainty and reducing the number of inheritance-related disputes arising from unclear or
improperly documented expressions of intent.

At the same time, it is necessary to acknowledge that the proposed changes may generate certain practi-
cal challenges, particularly for individuals who face limited access to notarial services. This includes residents
of rural or remote areas, persons with disabilities, and economically vulnerable groups. The imposition of addi-
tional formal requirements, while beneficial in terms of legal clarity, may inadvertently restrict access to justice
if not accompanied by appropriate compensatory mechanisms. Therefore, the implementation of the amend-
ment should be supplemented by measures aimed at ensuring equal access to notarial services, such as expand-
ing remote notarization options, introducing fee reductions, or providing state-supported legal assistance.

Furthermore, given the inherently complex and emotionally sensitive nature of inheritance disputes, the
inclusion of judicial interpretation of wills in cases of disagreement between heirs appears to be both justified
and necessary. Judicial intervention enables a more nuanced and comprehensive examination of the testator’s
intent, extending beyond a purely literal interpretation of the testamentary text. Through the application of
methods of extended and systematic interpretation, courts are able to consider the broader factual, social, and
personal context in which the will was drafted, thereby facilitating a more equitable and substantively just
distribution of the estate.

However, reliance on judicial mechanisms is not without drawbacks. Court proceedings are often
time-consuming and financially burdensome, which may further exacerbate conflicts between heirs and strain
judicial resources. Accordingly, the legal system should prioritize the development and integration of alter-
native dispute resolution mechanisms, particularly mediation, as a complementary means of resolving inher-
itance disputes. Such mechanisms offer the potential to reduce procedural costs, expedite resolution, and pre-
serve familial relationships, while simultaneously alleviating the workload of the courts.

In conclusion, the amendments to Article 1256 of the Civil Code of Ukraine may be characterized as
progressive and conceptually sound, yet their effectiveness will largely depend on the quality of their practical
implementation. Special attention must be given to mitigating potential negative consequences for low-income
and socially vulnerable individuals through guaranteed access to notarial services and financial support mech-
anisms. In parallel, the promotion of alternative dispute resolution methods should be regarded as an essential
component of a modern and efficient inheritance law framework. Taken together, these measures can contrib-
ute to a more accessible, balanced, and fair system for resolving disputes arising in the inheritance process.

Viewed in a broader perspective, the interpretative challenges surrounding testamentary dispositions
reveal a structural tension that transcends individual legal systems. Succession law has long been characterized
by an uneasy equilibrium between the demands of formal certainty and the normative imperative to respect
testamentary autonomy. While formalism has traditionally been defended as a safeguard against fraud, uncer-
tainty, and posthumous manipulation, its rigid application increasingly appears misaligned with the complex
social realities in which modern wills are drafted and executed. Comparative developments demonstrate a
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gradual, albeit uneven, shift toward interpretative methodologies that prioritize the reconstruction of the testa-
tor’s genuine intentions, even where this necessitates a cautious departure from strictly textual analysis.

Against this background, the growing judicial willingness to engage with contextual and external factors
in will interpretation should not be understood as an erosion of legal certainty, but rather as an adaptive response
to the limitations of purely formalist approaches. Courts are increasingly confronted with testamentary instru-
ments that fail to capture the full scope of the testator’s intentions due to linguistic ambiguity, evolving familial
relationships, or the use of standardized forms ill-suited to complex personal circumstances. In such cases, strict
adherence to the literal text risks producing outcomes that are formally valid yet substantively unjust, thereby
undermining public confidence in succession law as an instrument for the orderly and legitimate transmission of
wealth. The growing recourse to contextual interpretation reflects an implicit recognition that the communicative
function of a will cannot be fully apprehended in isolation from the circumstances of its creation.

From a comparative perspective, this development is neither accidental nor confined to a single legal tra-
dition. Common law jurisdictions have incrementally expanded the admissibility of surrounding circumstances
and rectification doctrines, while civil law systems — despite their traditionally codified frameworks — have
long accommodated purposive and systematic methods of interpretation aimed at uncovering the testator’s true
will. These parallel trajectories suggest an emerging functional convergence, in which doctrinal labels differ
but underlying judicial reasoning increasingly gravitates toward a balanced accommodation of certainty and
autonomy. The persistence of formal requirements thus coexists with an evolving interpretative sensibility that
is more responsive to context and intent.

It is within this broader doctrinal evolution that Harding’s analysis assumes particular analytical force.
By exposing the rule against extrinsic evidence as a qualified and policy-driven presumption rather than an
inflexible exclusionary norm, Harding elucidates the internal dynamics through which testamentary interpreta-
tion has adapted to contemporary realities. His conclusions capture a pivotal moment in succession law, where
formalist rhetoric continues to structure doctrinal discourse, yet practical adjudication increasingly embraces
a nuanced, intention-sensitive approach. This insight not only clarifies the current state of the law but also
provides a conceptual framework for understanding future reforms, including those undertaken in jurisdictions
engaged in the recodification of their civil law systems.
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OJIEKCAHJP MAKCUMIOK

Kanouoam 1puoudHuUX Hayk,

oouenm Kagheopu meopii npasa ma npae A0OUHU

YepHiBenbKkoro HanioHaJbLHOro yHiBepcuTeTy iMeHi IOpis ®eabkoBnua, Ykpaina
o.maximyuk@chnu.edu.ua

AHomaujis. TlpegmMeToM HaykoBOI CTaTTi € MUTaHHA OOCHiIAXEHHS HeBiABOPOTHOCTI HOPUAMYHOI BiOMNOBI-
OanbHOCTI 3a MOPYLUEHHs1 aBTOPCbKMX MpaB. Lis npobnema po3rnsgaetbcs vyepes 3'acyBaHHs ocobnmBocTen
HaCTaHHsS agMiHICTPaTUBHOI, LIMBINbHO-NPAaBOBOI Ta KPUMiHaNbHOT BiAMOBIAaNbHOCTI 3@ NOPYLUEHHS NpaB iHTe-
NeKTyarnbHOI BMAacHOCTI, 0COBNMBO Y Cy4acHOMY AifXkunTanisaoBaHOMY CycninbCTBi. BcTaHOBMNEHO, WO Hanno-
LUMPEHILIMMK Y 3aCTOCYBaHHI 4O NOPYLLUHMKIB aBTOPCBLKOrO MpaBa € 3axoau LMBiNbHO-NPaBoOBOi BignoBiganb-
HOCTI, siKi BUKOPUCTOBYIOTBCS Y pasi MOPYLUEHHS ManHOBUX Ta HEMaWHOBWMX NpaB aBTopa. AAMiHICTpaTuBHa
BiAMNOBIgANbHICTE 32 MOPYLUEHHS] aBTOPCbKMX MpaB HacTae y Bunagkax, nepenbaveHnx Kogekcom YkpaiHu
Npo agMiHiCTpaTVBHI NPaBOMOPYLUEHHS. Y pasi 3Ha4YHMX NMOpyLUEHb aBTOPCbKMX NPaB MOXe HacTaBaTh Kpu-
MiHanbHa BignoBiganbHiCTb. BoHa 3acTocoByeTbCA TOAi, KONW Ail NpaBonopyLUHMKa MpU3Benu A0 iCTOTHUX
MaTepianbHMX BTpaT abo Manun cucteMaTUYHUIN XapakTep.

CTBOpEHHSA ehEKTMBHOIO MEXaHi3My OXOPOHM NpaB iHTENEKTYyarbHOI BIACHOCTI Ta 3a6e3neYeHHss HEMUHY-
YOCTi NPaBOBOI BiANOBIAANBHOCTI 3@ NOPYLUEHHS aBTOPCbKMX NPaB € BaXNMBUM €MeMEHTOM Ha LUMSXY EBPOIH-
Terpadii. Npuknagom UbOro € Te, Wo

KpaiHn €C BMino 3abesnedyytoTb HaneXxHe 3acTOCyBaHHS CaHKLINM i NpaBoBux 3acobiB 3axmcTy, sKi € ecek-
TMBHMMMU, MPOMOPLIMHUMK Ta MPEBEHTMBHMMY, a TaKOX nepenbavaloTb BiALLKOAYBaHHS LUKOAW, 3aCTOCYBaHHSA
CyaoBOi 3a00poHM Ta, 3a HeOOXiAHOCTI, KOHMICKaLito MaTepianis, WO NOPYLIYOTL aBTOPCbKI Npaea. Y cTaTTi
HaronowyeTbCsl NMPO CTBOPEHHs IP cyany sik eBpoiHTerpauinHoro 3060B’a3aHHA YKpaiHW, AIAnbHICTb SKOro
CTaHe BaXXNMBOHK K AN e(PEKTUBHOrO 3axXMCTy NOPYLLUEHNX aBTOPCbKMX NpaB, Tak i NigBULLIEHHS AKOCTI Cyao-
BUX piweHb y IP cnpaBax.

Knroyosi criosa: MpuvHUMN HEBIABOPOTHOCTI, OpMAMYHA BigNOBigaNbHICTb, aBTOPCbKI MpaBa, MexaHi3m
3axucty npas, IPcya.
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Abstract. The subject of this scientific article is the study of the inevitability of legal liability for copyright
infringement. This issue is examined through an analysis of the specifics of administrative, civil, and criminal
liability for violations of intellectual property rights, particularly in current digitalized society. It is established
that civil liability measures are the most commonly applied to copyright infringers, as they are used in cases
of violations of both the author’s property and non-property rights. Administrative liability for copyright
infringement arises in cases provided for by the Code of Ukraine on Administrative Offenses. In the event
of significant copyright violations, criminal liability may be imposed; it applies when the offender’s actions have
resulted in substantial material damage or have been systematic in nature.
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Onekcangp Makcumiok

The establishment of an effective mechanism for the protection ofintellectual property rights and the assurance
of the inevitability of legal liability for copyright infringement constitute an important element on Ukraine’s path
toward European integration. An example of this is the practice of EU countries, which effectively ensure
the proper application of sanctions and legal remedies that are effective, proportionate, and dissuasive, as well
as provide for compensation for damages, the issuance of injunctions, and, where necessary, the confiscation
of materials infringing copyright. The article emphasizes the establishment of a specialized Intellectual
Property Court as one of Ukraine’s European integration commitments, whose operation will be crucial for
the effective protection of infringed copyright, the imposition of legal liability on intellectual property offenders,
and the improvement of the quality of judicial decisions in IP cases.

Key words: the principle of inevitability, legal liability, copyright, rights protection mechanism, IP Court.

IlocTanoBka nmpo6saeMu. BruzHauaapHOIO TEPEyMOBOIO CYYaCHOTO MIPOIIECY MOCTYIATBHOTO PO3BUTKY
LMBLII30BAHOIO CYCIIJILCTBA € 3a0e3MeueHHs BUIBHOT i e()eKTUBHOI peatizallii JIFOAMHOK CBOIX IPaB i CBO-
001, 30KpeMa IIpaBa Ha TBOPYY ASUIbHICTh, PE3yJIBTaTH K0T 1epeOyBar0Th I1i]1 AEPKaBHOIO 0XOPOHO0. Peati-
3aI1is 3a3HaYE€HOT0 3a0e3MeUy€eThCs MUIIXOM HaJaHHA Cy0’ €KTaM MPaBOBITHOCHH HAJIEKHOTO PiBHSA cBOOOIN
y 311HCHEHH] HaJIeKHUX iM MIpaB, a TAKOXK Yepe3 HaJlaHHS eP’KaBHOI MIATPUMKH 3 00Ky KOMIIETEHTHUX Opra-
HIiB IyOniyHoi BIagn. Y 1[bOMY KOHTEKCTI EMOKpaTHYHA TPaBOBa JAepikaBa (QYHKI[IOHYE 3 METOIO CIIPHSIHHS
MOPYIIEHHS.

CrpimMKuii po3BUTOK iHGOPMAIIHHOTO CYCITHCTBA HEPIAKO MPU3BOIUTH IO YUMAJIHNX ITOPYIIEHb aBTOP-
CBKHUX TIPaB, III0 y CBOIO YEPTy Ma€ HACIIIKOM pemyTaliifHi Ta (piHaHCOBI 30MTKH /I aBTOPIB, BTIM, HA KaJlb,
HE 3aBXKIH MPU3BOJIUTH A0 CEPHO3HNX MPABOBUX HACTIJKIB JJII CaMUX MOPYIIHUKIB aBTOPCHKUX MpaB. Tomy
aKTyaJbHUM Ha CHOTO/HI 3aJHMIIAETHCA MUTAHHSA HEBIIBOPOTHOCTI IOPUAMYHOI BiAIOBIATBHOCTI 3a MOPY-
IIeHHS aBTOPCHKUX TPaB.

MeTo10 cTaTTi € aHAIII3 YMHHOTO 3aKOHOJIABCTBA MIO/I0 OCOOIIMBOCTEH HACTAHHS Ta YHUKHEHHS IOpHU-
JTUYHOT BiIOBIIaTBHOCTI (aAMIHICTPATUBHOI, IIUBLIBHO-TIPABOBO1, KPUMIHAJIBHOT) 32 MOPYIIEHHS aBTOPCHKUX
IpaB B €MOXY PO3BHUTKY iH(OPMAIIIHHOTO CYCIILCTBA.

BusdeHnHsaM i€l mpobaeMaTuKy 3aiMaTicsl HU3Ka BUCHUX, SIKi TOCITIKYBAIN MTUTAHHS HEBIIBOPOTHO-
CT1 IOPUINYHOI BiAMIOBIAANBHOCTI 5K B Iintomy: B. I'pumyk, A. Koznoscwskuii, M. Koctumpkuit, B. Manspenko,
M. Huxudopaxk, H. Onimenko ta iH., Tak i JOCIIKCHHSIM HEBIIBOPOTHOCTI BIANOBIAAILHOCTI Y TalTy3eBHX
IOpUINYHUX HayKax, 3okpeMa B. Konmakos, [I. Jlyk’saeus (agminicrparuBae mpaBo); M. Mensauk, B. Hag-
poubkwuii, A. Crenaniok, [1. ®pic, M. XaBpoHIOK (KpuMiHaJIbHE Ta KpUMiHAIBHO-BUKOHaBYE 11paBo); O. [lixo-
npuropa, P. Crepanuyk, B. Timammos, €. Xaputonos, O. XaputoHosa Ta iH. (IUBUIFHE MTPABO, 30KpeMa aBTOP-
CBhKe TIPaBo).

Binmosigao 10 4. 2 ct. 53 3akony Ykpaiau «IIpo aBTopchKke mpaBo 1 CyMiXHI MTpaBa» «IIOPYIIEHHIMHI
0COOMCTHX HEMAHOBHX Ta/a00 MAafHOBUX aBTOPCHKHX 1 CYMIXKHUX MPaB €, 30KpeMa:

1) rutariar — e omyOiKyBaHHSI TBOPY a00 HOro YacTWHU Yy HE3MIHHOMY a00 BUJIO3MIHEHOMY BHIJISIII,
BKJIIOYAIOYH OMYOJIiKyBaHHS MEPEKIIaay 1HIIOMOBHOTO TBOPY a00 HOTO 4acTWHH, MiJ iMEHEM 0co0H, sika He
€ aBTOPOM IOTO TBOPY;

2) BUKOPUCTAHHS 00’ €KTa aBTOPCHKOTO MpaBa abo 00’ €KTa CyMDKHHX TpaB, SKIIO Taki mii He miamama-
FOTh IT1]1 Tepen0adeHi 1M 3aKOHOM BHITaIKH BUIBHOTO BUKOPUCTAHHS 00’ €KTIB aBTOPCHKOIO MpaBa abo 00’ ek-
TiB CYMDKHHX TIpaB, 6€3 103BOJy Cy0’ €KTa TaKUX MpaB, y TOMY YHCIII:

— TpaTcTBO y cepi aBTOPCHKOTO MpaBa i CyMi>KHUX ITPaB — BIATBOPEHHS, BBE3EHHS HA MUTHY TE€PUTO-
pito YKpaiHu, BUBE3€HHS 3 MUTHOI TEPUTOPii YKpaiHHU 1 PO3MOBCIOMKEHHS MiPAaTCHKUX MPUMIPHUKIB TBOPIB
(y TOMY 4HCI KOMIT IOTepHUX Mporpam i 06a3 nanux), (hoHOrpaM, BijieorpaM, He3aKOHHE BUKOPHUCTAHHS PO-
rpaM oprasizaiii MOBJIEHHS, KaMKOPAMHI, a TaKoXX |HTEepHET-MipaTcTBO, TOOTO HE3aKOHHE BUKOPHCTAHHS
00’€KTIB aBTOPCHKOTO MpaBa Ta/abo 00’ €KTiB CyMIKHHX TPaB 13 3aCTOCYBaHHIM Mepexi [HTepHeT;

— BBE3EHHS HAa MUTHY TEpPHUTOpi0 YKpaiHu 0e3 03BNy cy0’€KTiB aBTOPCHKOTO IpaBa Ta/abo cy0’eKTiB
CYMIKHUX TIpaB IPUMIPHHKIB TBOPIB (Y TOMY YHCIIi KOMIT FOTEPHUX ITporpam i 6a3 nanux), poHorpam, Bigeo-
rpam, 3aMuciB Tepeaad opradizailii MOBJICHHS;

— KaMKOPJIUHT — (IKCyBaHHS ay[iOBi3yallbHOIO TBOPY IiJ] Yac MyOJIIYHOTO JEMOHCTPYBAaHHS ayJlio-
Bi3yallbHOTO TBOpPY B KiHOTearpax, iHIIMX KiHOBUOBHUIIHHUX 3aKIaJaX o0co0amH, siKi nepe0dyBaroTh y TOMY
caMOMy TPHUMIIIEHHI, Y AKOMY BiAOyBaeThCs Take MyOmidyHEe JAEMOHCTPYBaHHS, JJs Oynb-KHMX Iiel 6e3
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HeBigBOpOTHICTL FOpUAMYHOI BiANOBIAANBHOCTI 33 NOPYLLEHHS aBTOPCHKUX NpaB

JIO3BOJTY CYyO’€KTIB aBTOPCHKOTO IpaBa ab0 Cy0’€KTiB CyMDKHUX TIpaB, 00 €KTH SKHX CKJIAIA0Th ayJio-
Bi3yaJbHUH TBID;

— BUKOPUCTaHHSI 00’ €KTa aBTOPCHKOTO MTpaBa a00 00’ €KTa CyMIKHUX TIPaB, AKIIO TaKi JIii He IMiImaIaoTh
i mepeadadeHi M 3aKOHOM BWITAJKM BUTBHOTO BHKOPHCTaHHS 00’€KTIB aBTOPCHKOTO TpaBa abo 00’€k-
TiB CyMDXKHHUX TIpaB, 3 JO3BOJIy Cy0’€KTa TakuX IpaB, ajie 3 IMOPYLICHHSIM YMOB, Ha SIKUX TaKUd J03BiJ Oyi1o
Ha/1aHo (IIEPEeBUILEHHS IIepe10aueHOr0 JOrOBOPOM THPaXKy, BUKOPHCTaHHS 00’ €KTa crioco0oM, He ependaye-
HUM JIOTOBOPOM, TTOPYIIIEHHS YMOB ITyOTigHO{ JiIeH3ii To1o);

— 3JIOBKMBAHHS 110CAI0OBUMHU 0CO0aMHM OpraHizauii KOJIEKTUBHOTO YNPABIiHHS CIyKOOBHM CTaHOBHU-
LIeM, 110 MIPU3BEJIO 10 HEBUILIATH a00 HEHAJIC)KHUX PO3MOALTY 1 BUIIJIATH BUHATOPOAU CYO’€KTY aBTOPCHKOTO
rpaBa abo Cy0’€KTy CyMDKHUX TPaB;

— Oynmb-siKi i1 3 HEO3BOJICHOTO 00XOMy TEXHOJOTIYHOTO 3ac00y 3aXMCTYy 00’€KTa aBTOPCHKOTO TpaBa
a00 00’€ekTa CyMDKHUX IIPaB, y TOMY YMCII KapWEHPIiHT, a TAKOXK BUTOTOBJICHHS, PEKJIaMa, PO3MOBCIOKEHHS,
BBE3CHHS 3 METOIO PO3MOBCIOKEHHS 1 32CTOCYBaHHS 3aC001B I TAKOTO 00XOMY;

— KapAmenpir — 1e 3abe3neyenHs y Oynb-skiid ¢popmi Ta B OyIb-SIKHi CcrIoci® TOCTyIy A0 MporpaMu
OpraHizaiiii MOBJIEHHS, TOCTYT JI0 K01 0OMEeXeHO cy0’€KTOM aBTOPCHKOTO IMpaBa ado CyO’€KTOM CYMIKHHX
MIpaB [UIIXOM 3aCTOCYBaHHS TEXHOJIOTIYHHX 3ac00iB 3aXHCTy (a0OHEHTChKA KapTa, Koj Tomo) abo B iHIIMN
cnoci0, B 00Xix Takux (OpM 3axHCTy, BHACTIAOK YOTO Taka Mporpama OpraHi3aiiidi MOBJIEHHS MOXe OyTH
CIpUHHSATA ITyOITIKOIO;

— migpoOIeHHs, 3MiHa YU BUUTY49eHHs iH(popMaIlii mpo yrnpasiiHaS npaBamu (iHGpopMaIlii, 1o iqeHTH-
(hikye 00’ €KT aBTOPCHKOTO TIpaBa a00 00’ €KT CyMDKHUX ITPaB i aBTOpa YH iHIITYy 0co0y, Ska Ma€ Ha Ieil 00’ €KT
aBTOpCHKE TpaBo Ta/abo cyMiXHI mpaBa, abo iH(popMarii Mpo yMOBH BHUKOPHCTAaHHS 00 €KTa aBTOPCHKOTO
mpaBa Ta/abo 00’eKkTa CyMiKHHX TpaB, a00 Oyab-iKi mu(pH 9M KO, Y SKUX MpeACcTaBlIeHa Taka iHpopma-
11is1, KO OyIb-SIKHH 13 IIUX eeMeHTIB iH(popMaIlii MpUKIaAeHNH 10 KOIii 00’ €KTa aBTOPCHKOTO TTpaBa Ta/abo
00’€eKTa CyMIKHMX IpaB ad0 BMILECHUH Y HBOTO UM 3 SBJISIETHCS y 3B’ A3KY 3 HOTO MTOBIIOMIICHHSM 10 3arajib-
HOTO BijiomMa), 30KpeMa B eJeKTpoHHIN (1udpoBiit) ¢hopmi, 6e3 J03BOITY BiIIOBIIHOTO Cy0’€KTa aBTOPCHKOTO
mpaBa abo cy0’€KTa CyMiKHUX TIPaB;

— IMIIOPT, PO3MOBCIO/KEHHS TPUMIPHUKIB 00’ €KTIB aBTOPCHKOTO TpaBa Ta/ab0 00’€KTIB CyMiKHUX
TpaB, 3 IKUX 0e3 103BOITy CYO’ €KTiB MAaHOBMX MPaB Ha I1i 00’ €KTH BIITYYEHO YH y SKUX 3MIHEHO iH(opMaIito
PO YTIpaBIIiHHS TIPaBaMu, 30KpeMa B eJIeKTPOHHIH (1udpoBiit) Gpopmi;

— YTIpaBIliHHS BeO-CalTOM, SIKUH MUISIXOM iHIEKCaIlii MeTalaHuX TBOPY a00 00’ €KTa CyMDKHUX TPaB Ta
Ha/IaHHSIM TOLIYKOBOi CHCTEMH, J03BOJISIE KOPUCTYBadaM IIbOTO BeO-CalTy 3HAXOOUTH Ta MOIIUPIOBATH TBIp
a00 00’ €KT CyMDKHUX TPaB y MeXaxX OJTHOPAaHTOBOI Mepexi 0e3 JOTprMaHHS MafHOBHX ITPaB Cy0’ €KTiB aBTOP-
CBHKOTO TIpaBa Ta/abo cy0’eKTiB CyMiKHUX TIpaBy [1].

3riiHo 3 HOpMaM{ YUHHOTO 3aKOHOJIaBCTBA YKpaiHu, 3a MOPYLICHHS aBTOPCHKUX ITPAaB BCTAHOBIIOETHCS
aJIMiHICTpaTHBHA, ITUBLTHHO-TIPABOBA Ta KPUMiHAIbHA BiAMOBIAANBHICTE. Halimommpeninmmm criocodom Bpe-
TYIIIOBaHHS CIOPiB, TOB’SI3aHUX 13 peali3alic€lo aBTOPChKUX MPaB Ha TBIp, € 3aCTOCYBAaHHS 3aXO[iB IMBiIb-
HO-IIPABOBOTO XapakTepy. Bu3HauaibHOIO 03HAKOIO LMBLIBHOTO MPABOIIOPYIICHHS € 3alOAISHHS ILIKOAW Maii-
HOBHM 1 0COOMCTHM HEMAHOBUM TPABOBITHOCHHAM Cy0’€KTIB ITpaBa BHACIIIOK MPOTUIIPABHOI Ta CYCITIILHO
HeOe3nevHoi MoBeNiHKH. METOI0 MBITHFHO-TIPABOBOI BiIMTOBIAAILHOCTI OiIbIlIe € HE MPUTATHEHHS J0 BiJIO-
BiJAJILHOCTI 3a NOPYILEHHS IPaBOMOPSIIKY, @ KOMIIEHCAllis 3aBIaHuX 30UTKiB. Jlo XapaKTepHUX PUC TAKOi Bi-
MOB1JAJIBHOCTI HajeXarhb 11 MailHOBHH Ta KOMIICHCALIHHUN XapaKTep, a TAaKOXK MOKJIMBICTD BiJIIKOILYBAaHHS
MOPaJIbHOT IIKOAH.

Crarra 51-2 Kozmekcy Ykpainu mpo aaMiHiCTpaTHBHI MPaBOMOPYIIIEHHS! BCTAHOBIIIOE a/IMiHICTPaTUBHY
BiJIMOBITaTIbHICTP 32 «HE3aKOHHE BUKOPUCTAHHA 00’ €KTa MIPpaBa iHTENEKTyaIbHOI BIACHOCTI 200 iHIIIe YMHCHE
MOPYIICHHS NPpaB Ha 00’ €KT MpaBa IHTEJEKTyaJbHOI BIACHOCTI, 10 OXOPOHSIOTHCS 3aKOHOM Y BHJI Hakia-
JeHHs ITpady BiJ I’ ITASCATH 10 TPHOXCOT HEOIMOJATKOBYBAaHMX MiHIMYMIB JIOXO/iB TPOMAJISIH 13 KoH(icKa-
Ii€10 HE3aKOHHO BUTOTOBJIEHOT MPOYKIIii Ta OOMagHAaHHS 1 MaTepialiB, MPU3HAYEHUX /IS 11 BUTOTOBJICHHS.
€ me Hu3ka crareit KYnAIl, sxi BCTaHOBITIOIOTH aIMiHICTPaTHBHY BiJIMIOBINaJbHICTh 3a TIOPYIIIEHHS aBTOP-
CBKHX IpaB» [2].

CTOCOBHO KpHMiHAIBHOI BiANOBiAAIBHOCTI 3a MOPYLIEHHS aBTOPCHKUX TpaB, TO caHKWisA 4. 1 cT. 176
KpuminansHoro xonekcy Ykpainu mependauae «mrpad BiJ TPHOXCOT A0 OfHI€T THCSYI HEOIOJATKOBYBAaHUX
MIHIMYMIB JIOXOJ[iB TPOMaJIsiH a00 BHUIPaBHI pOOOTH HA CTPOK JIO TBOX POKiB, a00 1030aBIeHHS BOJI Ha TOU
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caMMi CTPOK 3a HE3aKOHHE BiITBOPEHHS, BUKOPHCTaHHSA Ta PO3MOBCIOPKCHHS TBOPIB HAyKH, JITEpaTypH
1 MUCTEIITBa, KOMIT FOTEPHUX MPOrpaM i 6a3 TaHuX, iHIIUX TBOPIB, a TAK CaMO HE3aKOHHE BiJITBOPEHHS, BUKO-
pHUCTaHHS Ta PO3IIOBCIOMKEHHS BUKOHAHB, ()OHOTPaM, Bijeorpam i mporpaM MOBJICHHS, iX HE3aKOHHE THpa-
JKyBaHHS Ta PO3TMOBCIO/KEHHSI Ha ay/io- Ta BiJleoKaceTax, JUCKEeTax, IHINX HOCISIX iHpopMarii, KaMKOPIWHT,
KapAmerpinr ado iHIe yMHUCHE TOPYIICHHS aBTOPCHKOTO IMpaBa i CyMKHUX TIpaB, a Takok (piHaHCYBaHHS
TaKWX JIii, SKIIO 1€ 3aBIaj0 MaTrepiaibHOI MIKOIU Y 3HAYHOMY po3Mipi. 3rigHo 4. 2 1Miei k cTarTi Ti cami
Iii, K10 BOHW BYMHEHI TTOBTOPHO, a00 3a TOMEpeHhOI0 3MOBOIO TPYIIO0 0ci0, ado 3aBHaiu MarepiaabHOi
IIKO/IA y BEJIMKOMY PO3Mipi, KaparoThcs mTpadoM BiJ THCAYI 10 ABOX THUCSY HEOTOAATKOBYBAaHUX MIHIMYMiB
JOXOJTiB TPOMa/ISTH 200 BHIIPaBHUMH POOOTaMH Ha CTPOK 0 IBOX POKiB, a00 T1030aBICHHSM BOJIi HAa CTPOK BiJl
JIBOX JIO IT'ATH POKiB. A 1ii, mepeabadeHi yacTHHAMH TIEpIIor0 abo APYTOo IMi€l cTaTTi, BUNHEHI CITy’)KOOBOIO
0c00010 3 BUKOPUCTAHHAM CIIyKOOBOTO CTaHOBHUILA a00 OPraHi30BaHOIO IPYINOI0, a00 SKIO BOHU 3aBAAJH
MaTepianabHOI IIKOAW B OCOOIMBO BEIMKOMY PO3Mipi, KaparoThCs MTpadoM BiJl IBOX THCAY JIO TPHOX THCSY
HEOITO/IaTKOBYBaHUX MiHIMYMIB JOXOJiB TpoMassH abo 1030aBICHHSM BOJII Ha CTPOK BiJl TPHOX /IO IIECTH
POKiB, 3 T030aBJICHHSM IIpaBa 00ilfMaTH NIEBHI MTOCaIN YU 3aiiMaTHCs TIEBHOIO JISUTBHICTIO Ha CTPOK JI0 TPHOX
pokiB abo Oe3 Takoro» [3].

HemonasHo npeacTaBHUKY NPaBHUYOI CIIIIBHOTH 00TOBOPIOBAIM BUKJIMKH Ta NEPCIEKTUBY AiSITBHOCTL
IP cymy, sikuit He BCTHT IIie 3aITpalfoBaTy ITiJT 9ac MisuTbHOCTI monepeanporo ckiaay BKKCY. Ha nymky odinb-
nuti IP odicy Onenn Opimiok, 06e3 eeKTHUBHOTO CyZ0BOTO 3aXHCTYy MM HE MOKEMO TOBOPUTH IPO HApOILIy-
BaHHS IHHOBAIIMHUX aKTHBHOCTEH Ta 3pOCTaHHS iHBECTUIIITHUX HaAXomKeHb: «IP odic 3aiiMae mpoakTHBHY
TTO3UILIIO TIO/IO TTiIBHINIEHHS PiBHS e(DeKTHBHOCTI 3aXHCTY MPaB iHTEIEKTYaIbHOT BIaCHOCTI, pO30y/IOBH CHC-
TeMu 3axucTy mpas. Ha 6a3i [P odicy npaitoe AnensimiiitHa manara, Mu Takox Mmaemo LleHTp meniartii Ta moce-
penuuursa. [Ipore 6e3 eekTHBHOIO CygoBOrO 3aXUCTY MU OAHO3HAYHO HE MOYKEMO T'OBOPUTH MPO HAPOILLY-
BaHHS iHHOBAI[IHHIX aKTUBHOCTEH, a TAKOXX 3pOCTaHHS IHBECTUIITHIX HAIXOKESHb) [4].

Unen Bumoi xBamidikariitaoi komicii cyauiB Ykpainun Poman Cabomamt 3a3HauuB, mo nutanHs [P cyny
€ He nurre 30008’ s13aHHAM Kowmicii, a 1 3000B’s13aHHIM JepxkaBH nepen €BponeiicbkuM Cor30M, TaKOXK Ha
nymky P. Cabonarra, € HU3Ka MPAaKTUYHUX MTUTaHb, SKi MOTPEOYIOTh BUPIMICHHS JUIA 3aIlyCKy CIIeliaii3oBa-
Horo cyny [4].

3po3yMiJio, 110 CHOPH i3 MUTaHb IHTEJEKTYaJIbHOI BIaCHOCTI PO3MISAAIOTHCS HA CHOTOAHI SIK 3arajb-
HUMH, TaK 1 rOCIOfapCchKUMU cyamu. Ha myMKy 6aratbox npencTaBHUKIB IPAaBHUYO] CHIJIBHOTH, BIICYTHICTh
CTIeTiaNli30BaHOTO CY/Y, KW OW 3aiiMaBCs MUTAHHSIMH 1HTEIEKTYaIbHOI BIACHOCTI, € TAIbMiBHUM YHHHUKOM
JUTSL PO3BUTKY CaMoi JiepKaBy y TUIaHi 11 MaiiOyTHIX iHBECTHIIIH, SKi MOkHA Oyiio O e()eKTHBHO 3aXHUCTUTH. 3a
tBepkeHHsAM T. Oraes’rok (3actymauii [omoBu Komitery AITY 3 iHTenekTyanbHO{ BIACHOCTI, TAPTHEPKU
npakTuky BUpimeHHs cropiB AMBASSADORS), cratuctruni mani 3a 2018-2024 poku mom0 pe3ynabraTiB
PO3MIsiy KpUMIHAJIBHUX MIPOBAKEHb, K CTOCYBAJIMCS NOPYILICHHS IPaB IHTEICKTyaIbHOI BIACHOCTI BKa3y-
I0Th, IO 32 OCTaHHI POKH Oyia He3HayHa KUTbKICTh BUPOKIB Y TaKUX MPOBADKEHHAX, a 0arato mpoBaHKeHb
Oyno 3aKpuTO 3 pi3HMX mifgcTaB. «L{sg craTtumcTuka roBOpUTH PO Te, IO JeprKaBa B NPUHLUII HE NPUALIIE
HaJICKHY yBary po3ciilyBaHHIO IIMX KPUMiHaJbHHUX MPaBONOPYIIEHb, & KpUMiHAJIBHE MpaBoCynas y cdepi
IHTENIeKTyaJIhbHOI BIIACHOCTI HE TpaIfioey, — Haromomrye TersHa OrHeB o0k [4].

Tomy ctBOopeHHs Ta GpyHkuionyBaHHs [P cyny, skuii po3misiiaTiMe CripaBy Ipo HOPYILIEHHS aBTOPCHKUX
TIpaB, B IIJIOMY 3aXHUCTY MpaB y cepi iHTeNeKTyalIbHOI BIACHOCTI (TOCTIOAAapChKi, IMBIUTBHI, aAMIHICTPATHBHI,
KpUMiHABHI TIPOBa/DKEHHS), TIPU3BEAE 10 OAHOTO i3 e(PeKTHBHUX 3aCO0IB CyHOBOTO 3aXHCTy MOPYIICHUX
ABTOPCHKUX TIPaB Ta IiIBUIICHHS SIKOCTI CyJIOBUX pillleHb y MaiiOyTHix [P cripaBax.

«Ille omHMM Ba)KJIMBUM HANPSIMOM PO3BUTKY BITUM3HSIHOTO 3aKOHOIABCTBA B Traily3l 1HTEJIEKTyallb-
HOI BJIaCHOCTI, 30KpeMa aBTOPCHKOTO IpaBa Ta MPAKTHKH HOTO 3acTocyBaHHS, HAa TyMKy B. Timamosa, mae
OyTH TTOCHIJICHHS PEKUMY TPABOBOI OXOPOHH 00’ €KTIB IHTEJIEKTYaIbHOI BIIACHOCTI, Y TOMY YHCIIi TTOCHIICHHS
BiJNOBIAAIBHOCTI 32 MOPYIICHHS BUKIIOYHUX NPaB Ha 00 €KTH aBTOpChKOro npasa. Ilpore Bupimrysatu 1o
po0sIeMy HEOOXiTHO B KOMIUIEKCi, OCKIJTBKH MOTPIOHO HE JTUIIE TIOCHUJINTH BiAMOBITAIBHICTh, ae i po3po-
OouTy eheKTUBHUN MEXaHI3M MIPUTATHEHHS 10 Hel, 30KpeMa CHPOCTUTH MPOLEAYPH, K1 Jat0Th 3MOTY JJOBECTH
MOpYIICHHs B Wiil Tamy3i. Buenuil pestomye, 1m0 eEeKTUBHICTD 3aXUCTy aBTOPCHKOIO MpaBa 3aJIEXKHUTh BiJ
HasIBHOCTI BiANOBIAHOTO AEP>KaBHOI'O MEXaHI3My HOIEPEIKCHHS Ta MPUIIMHEHHS MIPaBONOPYILICHb, a TAKOXK
CHPOLICHHS NPOLEAYPU AOBEICHHS MOPYLICHHS B c(epi aBTOPCHKOIO MpaBa, NPUTSITHEHHS HOPYIIHUKA 110
BIAMOBIIAIBHOCTI» 5, ¢. 41-42].
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HeBigBopOTHICTL FOPUAMYHOI BiANOBIAANBHOCTI 33 NOPYLLEHHS aBTOPCHKUX NpaB

OTxe, GpopmyBaHHs i€BOiI CUCTEMH 3aXHCTy aBTOPCHKHX IpaB Ta HEBIABOPOTHICTH FOPUINYHOI Bix-
TOBIIAILHOCTI 3a 1X MOPYIIEHHS € BATOMMM YMHHHKOM Y MpOIECi eBponeiichkoi inTerparii. [i pesynsrarus-
HICTB TIPOSIBIISIETHCS, 30KpEMa, B OHOBJIICHHI 3aKOHOJIABYMX HOPM BIATIOBITHO /IO Cy4acHOTO iH(OpMAIifHOTO
cycninbcTBa. OIHUM 13 KIIHOYOBUX HOPMAaTHBHO-TIPAaBOBUX JIOKYMEHTIB €Bporneiicbkoro Coro3y y cdepi oxo-
poru aBTOpchKoTo mpaBa € Jupextusa 2001/29/EC Binx 22 TpaBusa 2001 poky (InfoSoc) [6]. BinnmosinHo mo ii
TIOJIOKEHb, JIePIKaBU-WICHH 3000B’s13aHI BCTAHOBUTH JI€B1 CAHKIIIi Ta MEXaHi3MHU MPaBOBOTO 3aXUCTY Y pasi
nopymieHHs nependadennx JupexTuBoro mpaB i 000B’s3kiB. s Toro, mob 3a0e3neuynTH HEeBiIBOPOTHICTh
FOPUIMYHOI BiJIMOBINAaIHHOCTI 32 MOPYIIEHHS aBTOPCHKUX IIpaB, HEOOXiTHO TMepII 3a Bce, Mmo0 CaHKITT A
MTOPYITHUKIB HE Oyau (OpPMANBHICTIO, a peajdbHO OyJaM 3aCTOCOBaHi. A caM MeXaHi3M 3aXHUCTy Tependadan
Ou 17151 BIAaCHHMKA aBTOPCHKHUX IPaB OTPUMATH KOMIICHCALIIO 32 CIIPUYMHEH] 30MTKHU, IOMOTTHCS. IPUITMHEHHS
MOAAJIBILIOTO MOPYLICHHSI aBTOPCHKOTO NpaBa, a TAKOX BUMaraTu KoHQickalii marepialis, 10 MOPYLIYIOTh
aBTOpCHKE MpaBo. MeTa CaHKIH — Iie 3armo0iraHHs MaiOyTHIM MOpPYIIEHHSM Ta IXHS CITIBMIPHICTH IpaBo-
nopymieHHio y cepi aBropcrkoro mpasa. | Hapemri, nepkaBu-uieHn €C Ta Ykpaina gk MaiOyTHIN 11 4ieH
3000B’s3aH1 B)KMBATH 3aX0iB AJIs1 €(DEKTUBHOIO 3aCTOCYBAaHHs CAaHKLIH 32 HOPYILIEHHS aBTOPCHKUX IPaB.
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AHomauiss. CTaTTs 30CepeXyeTbCs Ha aHarni3i NPaBOBOro CTaTycCy, a TaKOX PUANYHO rapaHTOBaHMX YMOB
NPOMECINHOI AiSNbHOCTI XypHanicTiB B 30Hax O0MOBMX Ai. ABTOpamMun He 3anuLlieHo no3a yBarow i aHania
NpakTUYHMX Npobnem pearnisalii TakMx HOpM B YMOBaX LLIOAEHHOT AisiNbHOCTI MeAia 3 nepefoBoi. [JocnigpkeHHs
€ aKTyarnbHWUM Yy 3B’3Ky 3 FOCTPOK HEODXIOHICTIO HAyKOBOro NEPEOCMUCIIEHHS KOMMPOMICY MiXK KOHCTUTYLLR-
HUMW | MDKHaPOAHMMM rapaHTisMu cBoboaun cnoBa Ta iMnepartvMBamu, NPOANKTOBAHMMU LiNsiMU BOEHHOI 6e3-
neku, ocobnmeo woao 3060B’a3aHb YKpaiHu y cdpepi eBpoiHTerpaLii.

Y cTaTTi NPONOHYETLCH AeTarbHe BUBYEHHS B3AEMO3B'A3KY MiXK HOPMamK Ta LiHHOCTAMU MiXXHapogHOro
ryMaHiTapHoOro npasa Ta HaLioHansHOro 3aKOHO4aBCTBa LLOA0 BU3HAYEHHS CTaTyCy MedianpauiBHUKIB y pano-
Hax BedeHHs OOMOBMX Aii, 30KpeEMa, B YAaCTVHI PO3MEXYBAHHS KaTeropin «BiiCbKOBUIM KOPECTIOHAEHT» Ta «Xyp-
HanicT y Hebe3ne4yHOMy BiApPAIKEHHI» Ta KpUTEpPIiB BTpaTV UMBINBLHOIO iMyHITETY Yepe3 «be3nocepenHio
y4yacTtb y 60M0OBMX Aigx». YBara TakoxX NpuainaeTbCa NMTaHHI, Y4 MOXYTb Aii nponaraHaucTiB Ta iHdopMaLin-
HUIA CynpoBIA BiiHWM BBaXXATUCHA YACTUHOK MOHATTS «3arasibHi BiiCbKOBI 3yCUIIS», MPU LbOMY HE 3MiHIOKUN
cTaTycy iMyHITETY Takux ocib.

Benuka yactuHa [OCHigKEeHHA CTOCYETbCS PO3BUTKY aaMiHICTpaTMBHO-MPaBOBMX Mpoueayp OOCTyny
XypHanictis Jo niHii dppoHTy. Posrnsgaetbca psg HopmatuBHUX 3MiH Hakasdy [onoBHokomaHgyBaya 3CY
Ne 73, 3okpema, LOAO0 3anpOBaXEHHs CUCTEMW 30HYBaHHSA Anst hopmaTiB JOMYCKY >XypHanicTiB i «3rna-
DPKEHHS» OKPEMUX MOMEHTIB iX akpeguTauii. KoHctaTtoBaHo, Wwo, nonpwu cnpobu nibepanisauii goctyny y 2022-
2025 pokax, MexaHi3am Bce Lie 3anuaeTbCa CYyTTEBO OHOpOKpaTM30BaHMM, a BignoBiganbHICTb 3a Gesneky
CBOIX NpauiBHUKIB akTUYHO NepeknageHo Ha pedakuii megia.

MigkpecneHo HasiBHICTb NpaBOBOI KOMi3il y couianbHOMY 3axuCTi nocTpaxganux MejianpauiBHUKIB
Ta CKNagHoLLi NpakTUYHOI peanisauii okpeMunx couianbHMUX rapaHTin.

Y BMCHOBKaXx HaromoLyeTbCcs Ha HeODXiAHOCTI YOOCKOHaNeHHs Ta AudepeHLiauii NpaBoBOro craTycy Xyp-
HanicTiB B yMOBaXx BiliHM B YKpaiHi LUNIAXOM 3aKpinmeHHs1 4O4aTKOBOro CTaTyCy «BiiCbKOBOrO KOPECMNOHAEHTay
i bopmu 1oro noceigyeHHs1. BnNn3bKoi 40 MiXKHapPOAHMX CTaHAApPTIB, @ TAKOX YCYHEHHA HOPMaTUBHUX KOMI3in
y CUCTEMI HaLioHanbHUX 6e3nekoBKX Ta coLljiarnbHMX rapaHTin npauiBHUkam megia.

Knoyosi crioea: NpaBoBUIA CTaTyC XypHaniCTiB, rapaHTil NpaB >KypHarnicTiB, BOEHHUA CTaH, MixXHapogHe
ryMaHiTapHe npaBso, akpeauTauisi, 30HyBaHHSA, MefianpauiBHUKK, coLianbHUA 3aXUCT.
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Abstract. The article focuses on analyzing the legal status, as well as the legally guaranteed conditions
of professional activity of journalists in combat zones. The authors also address the analysis of practical
implementation issues regarding such norms within the context of daily media operations at the frontline. The
research is relevant due to the acute need for a scientific re-examination of the balance between constitutional
and international guarantees of freedom of speech and the imperatives dictated by military security objectives,
particularly concerning Ukraine’s obligations in the sphere of European integration.

The article offers a detailed examination of the interrelation between the norms and values of international
humanitarian law and national legislation regarding the determination of media workers’ status in areas
of hostilities, specifically concerning the distinction between the categories of «war correspondent»
and «journalist on a dangerous assignment» as well as the criteria for the loss of civilian immunity due to
«direct participation in hostilities» Attention is also paid to the question of whether the actions of propagandists
and informational support of the war can be considered part of the concept of «general military effort» without
altering the immunity status of such persons.

Asignificant part of the study concerns the development of administrative and legal procedures for journalists’
access to the frontline. A series of regulatory changes to Order No. 73 of the Commander-in-Chief of the Armed
Forces of Ukraine are reviewed, particularly regarding the introduction of a zoning system for journalist access
formats and the «streamlining» of certain accreditation aspects. It is noted that, despite attempts to liberalize
access in 2022-2025, the mechanism remains significantly bureaucratized, and responsibility for the safety
of employees has effectively been shifted to media editorial offices.

The existence of a legal conflict regarding the social protection of injured media workers and the difficulties
in the practical implementation of certain social guarantees are highlighted.

The conclusions emphasize the necessity of enhancing and differentiating the legal status of journalists
during the war in Ukraine by establishing the additional status of a «war correspondent» and a form
of identification aligned with international standards, as well as eliminating legislative inconsistencies within
the system of national security and social guarantees for media workers.

Key words: legal status of journalists, guarantees of journalists’ rights, martial law, international humanitarian
law, accreditation, zoning, media workers, social protection.

IMocTanoBka npodaemu. B ymoBax TpuBarouoi 3 2014 poxy (Ta moBHOMacITadHOi 3 2022 poKy) 30poii-
Hoi1 arpecii Pociiicekoi @eneparrii mpotu Yrpaidnu iHbopMamiiHuiA MpocTip TpaHchopMyBaBCs y MOBHOITIHHE
rioyie OUTBH, JIe KyPHAJTICTHKA Biirpae KpUTHIHY POJIh HE JIHIIE B iHGOPMYBaHHI CYCIIIBCTBA, aie H y (ik-
carlii BOEHHUX KPUMIHAJILHUX TPABOIOPYIICHb Ta MPOTHIIl ne3irdopmartii. Lls HOBa peanpHICTH 3yMOB-
JIt0€ HEOOX1THICTh KOMITJIEKCHOTO aHaJi3y ITIXOMIB IO PETYIIOBAHHS IMPABOBOTO CTATyCy i TapaHTId KypHa-
JIICTIB Ta MEianpalliBHUKIB 3arajoM, ajKe TPaAWIliiHI IPaBOBI MEXaHI3MH MHPHOTO Yacy € HEeJOCTaTHbO
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ehekTHBHUME TSI 3a0e3edeHHs 0ajaHcy MK iMIepaThBaMy HaIlliOHAIBHOT Oe3MeKn Ta KOHCTUTYHIHHUMHU
rapaHTisIMU CBOOO/IN AYMKH 1 CITOBA.

AKTyaJIBHICTh TEMH JOCHIJUKEHHS 0OyMOBJIEHA HAarajabHOIO HOTPEOOI0 Yy HAyKOBOMY-IPAaKTHUYHOMY
OCMHCIIEHHI SIK 3MiH Y TIPaBOBOMY CTaTyCi KypHANICTIiB, IO 3AIHCHIOIOTh podeciiiHy MisIbHICTE B paiio-
Hax OOMOBHUX JIili 3 MOMEHTY MOYaTKy IMOBHOMacUITaOHOTo BroprueHHs Pocii B YkpaiHy Ta 3armpoBaiXeHHs
BOEHHOTO CTaHy, TakK i 3alpOBa/PKEHHS CHCTEMH 30HYBaHHS JIOCTYIY JIO JiHI{ (GPOHTY, a TakoXK (i3HIHUX Ta
COIIaJIbHUX TapaHTIl 3aX¥CTy )KYPHAJIICTIB B YMOBaxX MOCTIHHOI 3arpo3H iX JKUTTIO Ta 3/10poB 0. [Ipodiema
HaOyBae 0coOIMBOI TOCTPOTH Y CBITIII 3000B’s13aHb YKpaiHM SIK KaHAKIaTa B wieHu €Bponeiickkoro Coro3sy,
LI0 BUMArae BiJl Jiep>KaBU JOTPUMAaHHS BUCOKHUX CTaHAAPTIB MPaB JIIOIMHM HABITh B YMOBAX CK3UCTEHLIMHOI
3arposu ii iCHyBaHHIO.

TeopeTH4HOI0 Ta METOMOJIOTIYHOI0 OCHOBOIO JTOCII/DKEHHS € TIpalli HAyKOBIIIB, SKi aHAII3YIOTh Tpa-
BOBHH CTaTyc Ta rapaHTii AisTBHOCTI XypHAIICTiB, 30kpeMa podorn K.M. I'yprosoi, A.O. Kabampkoi Ta
A.I1. Mics, Kl po3TIsSAaroTh 11l KaTeropii ik cucTeMy IpaB, 000B’s3KiB Ta MPUMYCOBHX 3aX0/IiB. ABTOpaMu
MpOaHaTi30BaHi JIeTan Mi>KHapOIHOTO IPABOBOTO 3aXMCTY MEIialpaIliBHUKIB TTi/1 9ac BiIfHA Ha OCHOBI HaIpa-
mroBadb O.JI. CKyTenbHUKa, SKUH TAKPECTIOE BiAMIHHICTE CTaTyCy He3aJeKHUX JKYypPHATICTIB Ta BIHCHKO-
BHX KOpECIMOHJIeHTIB, Ta B.I. [lsdenka, sikuil TakoX JOCTIKY€E OKpeMi acleKTH ieHTH]IKaIil *KypHaITiCTiB
B yMOBax BiiiHH. B Toi1 jke yac ciij 3a3HaYUTH, IO B aHAJTI30BAHUX IMYOJIKAIlifX Ta IHINX HAYKOBUX JIOPOO-
Kax, sKi He Oyny BKIIOYEHI JI0 HOTO JOCIiPKEHHS MPAKTHYHO HE MPHUAIICHO YBaru mpooieMi MapKyBaHHS
XKypHaiicTiB no3HaukamMu «PRESS» Ta mouinbHOCTI Takoi BUMOTHY B Cy4acCHHX >KOPCTOKHX PEaIisiX BEACHHS
pociiichKo-yKpaiHChKOT BiitHH. Takox y 3B’513Ky 31 criennikoro mpoOIeMaTHKH TEMH CTaTTi 3[IHCHEHO TTOPiB-
HSJTPHHNA aHali3 3HAYHOI YaCTWHU MDKHAPOTHUX Ta HAIlIOHAFHUX MPABOBHX aKTiB 1 iHpoOpMamiiHui cTaren
B OHJIaMH-Meia.

[Ipobnemaruka 10CIiAKEHHS 3yMOBJIIOE€ IOCTAaHOBKY HACTYIHUX 3aB/aHb:

1) KOHKpeTH3yBaTH NMPaBOBHUH CTATyC KYypHAIICTIB B YMOBax BiifHA B YKpaiHU Y KOHTEKCTI CITiBBiIHO-
LICHHS HOHSTh «OKYPHAIICT, IO 1epedyBae y HeOE3MEeUHOMY BiIPSIDKEHHI», «BIHCHKOBHHM KOPECIIOHACHT» Ta
«IMBIJIBHA 0C00a»;

2) BCTaHOBUTH KpHUTEpii PO3MEKYBaHHS MiX Mpo(deciifHOI0 MisSUTBHICTIO JXKypHamicTa Ta Oe3rmoce-
PETHBOIO y4YacTIO y OOWOBHX [isiX, 32 SKOI IMYHITET BiJl Hamajy Ta CTaTyC «IHMBITEHOI 0COOM» MOXKe OyTH
BTPauCHO;

3) MOCHiIUTH €BOIIOIII0 aIMiHICTPATUBHO-TIPABOBUX MEXaHi3MiB JIOCTYITy TIPAIliBHUKIB Meia 0
palioHiB BeJleHHS OOHOBUX JIiif i1 yac MOBHOMAcCIITaOHOTO BTOpTHEHHS Pocilickkoi deneparii B Ykpainy,
30KpeMa MpoLeaypu aKpeauTalii Ta CUCTEMY 30HYBaHHS TEPUTOPil BeJeHHS OOHOBUX 1M Ta MPUIETIINX
710 HHX.

4) OIIHWTH pealbHUH CcTaH Oe3MeKH KypHAIICTIB B YMOBaX BOEHHOTO CTaHy B YKpaiHi, BKIIFOYAIOUH
e(heKTUBHICTh BUKOPHCTAHHS PO3ITi3HABATHHNX 3HAKIB B PEallisiX CydacHOI pOCiiChKO-yKpaiHChKOI BIffHN;

5) BUSBUTH HEAONIKM peaji3amii HallOHATPHUX TapaHTid COIIabHOTO 3aXWCTy JKYpPHAJICTIB,
MTOCTPaX/TaJIuX B yMOBaX OOHOBUX il B YKpaiHi.

Juts Toro, o6 Kpaire 3po3yMiTH CYyTHICTh TapaHTii MpaB Ta 3a0e3MeUeHHs AisUTEHOCTI )KYPHAIICTIB i
yac 30poiHIX KOH(QIIIKTIB HacaMIIepe | i KOHCTAaTyBaTH, 10 BOHU € HEBiJl'€eMHUMH CKIIAJOBUMH €JIEMEH-
TaMU MOHATTS MpaBoBoro crarycy. Jocmiganmi K.M. I'yprosa tra A.O. KaGarpka, 30kpeMa, IpOTIOHYIOTh TPaK-
TYBaTH MOHATTS IPABOBOTO CTATYCy OCOOH SIK «CUCTEMY 3aKPIIJICHUX Y HOPMAaTUBHO-IIPABOBUX aKTaxX i1 rapaH-
TOBAaHUX JIEP’KaBOIO TpaB, CBOOO, 0OOB’SA3KIB, BIAMOBINAIBHOCTI, BIMOBIAHO 0 SKUAX 1HIWBIT K Cy0’€KT
mpaBa (TOOTO SIK TaKWH, 1[0 Ma€ MPaBOCYO €KTHICTH) KOOPMHYE CBOIO MTOBEIIHKY B CYCITUTLCTBIY. [3, . 276].
B Toii ke gac cmymHUM € miaxin HaykoBIs A.Il. Micsrs, skuil, y3araapHIOIOUM HAyKOBi Ta FOPUIUYHI TijI-
XOJIM 10 PO3YMIiHHS TTUTaHHS MPOoOIIeM 3a0e3nedeH s MPaBOBHUX T'apaHTiid MpaB JIFOAWHH (B TOMY YHCII 1 TpaB
JKYPHAITICTIB, K HAHOIIBII CBiZIOMOI Kareropii ocid IeMOKpaTHIHOTO TPOMAISTHCHKOTO CYCITUTECTBA — NPUM.
asm.), BKa3ye, 0 OKPIM TPaKTyBaHHS iX SK CyTO IMPaBOBHX 3aCO0IB peastizaiii paB Ta IPaBOBOTO CTaTYCY,
JIO TIOHSTTS TapaHTiil cepej iHIIOTO CITiJl BKIIIOYATH 1 TpollecyanbHi GopMu iX pearizalii, a TaKoX 3aX0au
MIPUMYCY Ta CTUMYJIOBaHHS JI0 1X 3aKOHHOI peastizalii, BKIIOYal0ud KPUMiHAJIbHY Ta iHIII BUAM FOPUANYHOL
BIJIMOBiabHOCTI 32 iX mopytieHHs [ 13, ¢. 211]. [IlponmonyeMo B moianbIioMy po3misiiaTi IpoOIeMHi acTIeKTH
3a0e3IeveHHs TapaHTii IpaB KYPHAIICTIB Y yMOBaX BifHU came 3 TaKOTO PaKypcy.
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[IpaBoBwii cTaryc )KypHajicTa B yMOBaX MiXKHapOIHOTO 30pOiHOT0 KOH(IIIKTY BU3HAYAE€THCS CKIIAHOIO
IHCTUTYLIITHO-ITPAaBOBOIO apXiTEKTYPOIO, 1110 MOEAHY€E HOPMH HalliOHAJIBHOTO 3aKOHOAABCTBA Ta IMIIEPATHUBH
MDKHApOTHOTO TYMaHiTapHOTO Tpasa (fnaumi mo tekcty — MI'Tl). dyrnaMmeHTabHUM TPUHITUIIOM, SIKHH 3aKpi-
wieHni y crarti 79 JlomarkoBoro mporoxoiy 10 JKeHeBchKrX KOHBEHIIH B 12 cepmast 1949 poxky, mo ctocy-
€THCS 3aXHCTY KEPTB MDKHAPOTHUX 30poitHnX KoH(IiKTIB Bix 08 uepBHs 1977 poky (maini mo Tekcty — Jlomar-
KOBHH mpoToko I), € BU3HAHHS )KYPHAIICTIB, SKi IepeOyBaloTh Y HeOe3neuyHnX MpodeciiHuX BiAPSIHKEHHIX
y palioHax aKTHBHOTO 30pOHHOTO KOHQMIIKTY, ITUBITBHUMHU ocobamu [4]. Lle#t cratyc Hamae iM iMyHITET Bix
Hama/iB, 32 YMOBH, 1110 BOHH HE BUMHSIOTH JIili, HECyMiCHUX 31 CTaTyCOM IWBIIBHOI 0c0OM, TOOTO HE OepyTh
Oe3nocepenHpoi yuyacti y 00ioBux nisix [5, c¢. 212]. To6To, Oynb-sSKnii HABMUCHUHN Haraj Ha )KypHaicTa, o
TIPU3BOJUTH 0 HOT0 3arubdei abo mopanenHs, 3a Hopmamu MI'TI kBamipikyeThCs 5K BOEHHUH 31I09WH, TIOB’ -
3aHUH 3 HaaI0M Ha IUBLTBHE HaceJeHHs [9].

BuieBkazany KaTeropiro MOXKHa OXapaKTEpU3YBaTH SIK «HE3aJIEKHHUX J>KypHalicTiB». Bomnowac, sk
migKpecitoe y cBoiil HaykoBiit crarti O.JI. Ckyrenpuuk, HopmMu MI'TI BHOKpeMITIOIOTh TakoX crienudivyHy
KaTeropito «BiMICHKOBUX KOPECIIOHIEHTIBY» (War correspondents), siki oTpuMaiu odilliiHII JO3BIT CyIpOBO-
JOKyBaTH 30pOiHI CHIH, ajie He € iXHiMH koMOaTanTaMu. OCOOIUBICTIO ITi€] KaTeropii JKypHaIICTIB B yMOBax
BIiHM € Te, 1110 y pa3i HOTPAIUITHHA B MOJIOH TaKi 0COOM MarOTh CTATyC BilICHKOBOIIOJIOHEHUX, SIKMH IapaHTye
M BIATIOBIAHUN PEXUM YTPUMAHHS Ta 3aXUCT 3TiTHO 3 MONOKeHHSAMH CT. 4 A (4) JKeHeBchbkoi KOHBEHIIIT Tpo
TTOBOPKEHHSI 3 BilicbKOBOTIOIOHEHUMH Bin 12 ceprast 1949 poxy (namni o tekcty — Tperst JKeHeBchKka KOHBEH-
uis) [7, 27, c. 205].

Bapro Bkazatu, 110 npec-KapTa XypHalicTa, akpeJUTOBAHOTO B YKpaiHi, 3rigHo Pexomennamiit xyp-
HaJicTaM IOJI0 opraHi3allii poOOTH Ha BIICHKOBHX 00’€KTax Ta B pailoHaxX OOWOBUX JIiif B yMOBaX BOEHHOTO
CTaHy, CKJIaJIeHIX YTIPaBIiHHIM 3B’ 513KiB 3 TpoMaachKicTio 3CY, BiIOBIa€ IO CYTi CBOTH «ITOCBITYEHHIO KYP-
HajicTa, sikui mepeOyBae B HEOE3MEUHOMY BiJIPSIKEHHI», MOXJIMBICTh BUAa4i sikoro nependadena I Jlogarko-
BHM IIPOTOKOJIOM, TOOTO HE HaJae 0COOIMBOTO CTATYCy MPAIiBHUKY Mejia sk 0co0i, sika «ie 3a 30poiHIMHA
CHJIaMU», 1 3pa30K TMOCBiAYEHHS AKOi (B TOMY YHCHI U BUJIadi BOEHHUM KOPECTIOHICHTaM), BU3HAYEHUH
Tpetpoto JKeHneBcrkoro koHBeHIII€O y TyHKTI A Jlomatky [V. 30kpema, y 3aTBepKeHOMY 3pa3Ky Mpec-KapTH,
Ha BiJIMiHY BiJ] TAKOTO MOCBiAUEHHS HE MICTUTHCS JaHUX TPO Te MIO i1 BIACHUK «ifie 32 30pOWHUMU CHUIIaMU
SIK...» Ta 3HAYHOI KUTBKOCTI iH(OpMaIIii, o Jae 3MOTy TOYHO ifieHTH(iKyBaTn 0co0y BIacHHUKA (3piCT, Bara,
04i, BoJIoccs, Tpyna KpoBi, pemiris Ta iH.) [4, 7, 25, c. 4].

ToOTo0, miICyMOBYIOYH, CITiJ] BU3HATH, IO YKPAiHCHKI Ta iHO3eMHI, HaBiTh aKpeIUTOBaHI, MEIIHHUKH,
SIKi BUCBITITFOIOTH TIOZIi1 O€3M0cepeTHbO 3 pallOHIB BEICHHS 00MOBUX AiH pOCIHCHKO-YKpaiHCHKOI BiitHH, 3T1THO
YKpaiHCBKOTO 3aKOHOIABCTBAa MOXYTh PO3PAaXOBYBATH TUIBKM Ha 3aXUCT Y CTaTyci LUBIIBHOIO HACENCHHS.
MOoXITUBOCTI K OTpuUMaru X nependadennii Hopmamu MI'TI craryc BiliChKOBOTO KOpPECIOHJIEHTa MEBHOTO
poxy BIiliCbK uYHM, HAapPUKJaJ, BificbkoBOI yacTMHU 30poiHUX cwil YKpaiHu abo KOpUCTYBAaTHCh rapaHTiIMHU
BiCHKOBOITOJIOHEHOTO PH NOTPAIUISIHHI B [TOJIOH y HUX HEMAE, 1110 BOAHOYAC SIK [1030aBIIsI€ XKYPHATICTIB psiLy
JIOIaTKOBHX T'apaHTiH, TaK i 4aCTKOBO yCyBa€ pU3MK OyTH 3BUHYBadCHUM BiliCbKaMU NPOTUBHMKA y IIIHUTYH-
cTBi 200 X AUBEPCiitHii poOOTI.

TakuM 4YMHOM, OCHOBHM BHM3HAYEHHs IPABOBOIO CTAaTyCy >KypHAJICTIB Ta IHIIOrO MeZia-epcoHary
B YMOBax BilfHH 3/iHICHIOETBCS Yepe3 KaTeropito «IWBIIBHOI 0cobm», sika HopMamMu MITI dhopmymroeTses
yepe3 HeraTMBHE BU3HAYECHHS CTOCOBHO KoMOaTaHTIB. BiamoBinHo no TioymadHuxX BKa3iBOK LIOAO MOHSTTS
MIPSIMOT y9acTi y BifichbKoBUX isix 3rigHo 3 MI'TL, Bumanux MixkHapogHuM koMmiTeToM UepBoHOTO XpecTa (mati
mo Tekcty — Timymadni Bka3iBku MKUX) st et mpuHIUITY pO3pi3HEHHS Y MDKHApOTHOMY 30pOHOMY
KOH(ITIKTI «BCi 0c0o0M, K1 HE € Hi WieHaMH 30pOHHUX CHJT CTOPOHH KOH(ITIKTY, Hi y9acHUKaMU levée en masse
(HapOIHOTO OIOITYEHHS ), € IUBUTEHUME 0cobaMm» [31, ¢. 20]. OTxe, )KypHaITicTH, uns mpodeciiHa AiSUTEHICTh
rorsirae y 300pi, 00poOIIi Ta mommpeHHi iHpopMarii, aBTOMaTHYHO ITiIMAAaf0Th ITiJ] BU3HAYEHHS IUBITHHIX
0ci0, ocKibKH 1XHI QyHKIIIT He TIepeadadaroTh WICHCTBA y 30pOHHUX (opMyBaHHSX. SIk 3a3HAUYEHO B JIOKY-
MEHTI CTOCOBHO IMBIUTFHUX CITIBPOOITHHUKIB Ta MiAPSTHUKIB, «IIOKA BOHH HE BKJIIOUEHI 0 CKIIaay 30pOHHIX
CWJI, TIPUBATHI MiAPSAHUKY Ta IUBIIBHI CIIBPOOITHUKN HE MEPECTaroTh OyTH IUBUTBHUMH 0CO0aMHU MPOCTO
TOMY, III0 BOHHU CYIIPOBOKYIOTH 30pOiHI criii a00 BUKOHYIOTh (DYHKIIi1, BI/IMiHHI BiJl BEZICHHS BOCHHUX JIii,
SIKi TPAUITITHO BUKOHYBaIIHCS O BifichKOBUM Tiepcoranmom» [31, c. 39], HaBiTh BpaxoBYIOYH, IO BCE Ta XK CT.
4 A (4) Tperpoi JKeHeBChKOT KOHBEHITI1 HaJla€ iM MOYIIMBICTh OTPHUMAaHHS CTaTyCy BiliCHKOBOITOJIOHEHHX [7].
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Tnymauni Bka3iskn MKUYX Takoxx mpssMo BiTHOCHTSH JI0 ITi€l KaTeropii 0ci0, 1o 3aiMaroThes i71e0Iorid-
HOIO iH(QOPMaIiHHO poOOTOF0, 3a3HAYAIOYH, IO «BepOyBAILHUKH, TPEHEPH, (PIHAHCUCTH Ta MPOMAraHINCTH
MOXYTb ITOCTIHHO CHPHSTH 3arajbHUM BiCHKOBUM 3yCHJUISIM CTOPOHH KOHQIIIKTY, aje BOHU HE € WICHAMHU
opranizoBaHoi 30poiHOl TpynH [...] SKmO IXHS (YHKIA JOAATKOBO HE BKIIOYAE MisITBHICTD, M0 CTAHOBUTH
MPSIMY Y9acTh Y BOEHHHX JTisix» [31, ¢. 34]. TyT X04eMo HaroJIOCUTH, IO IIe TTOJIOKEHHS Ma€ (PyHIaMeHTaIbHe
3HAYEeHHS Ui BU3HAUEHHS CTaTyCy JKypPHATICTIB-TIPOTIATaHANCTIB ab0 Melia-TpaIliBHUKIB, aHTaKOBaHUX
OJTHI€FO 31 cTOpiH KOHQIIKTY. He3anexHo Bif 11€0I0TIHHOTO 3MiCTy iXHBOI pOOOTH UM CTYIICHS HAOIMKEHOCTI
JI0 BIICHKOBOTO KOMAaHyBaHHS, BOHU 3alIUIIAIOTHCS MUBUTFHUMH 0COOAaMHM, BIJIMIHHUMH BiJl KOMOATaHTIB,
OCKIUIBKHU IXHSI pOjIb OOMEKY€ThCS MIATPUMKOIO 3arajibHUX BiMCBKOBUX 3yCHIb, @ HE BUKOHAHHSIM OOHOBHX
3aBIaHb. BUIBIIICTh JKYypHATICTCBKUX MarepiajiB BIUIMBAIOTh HA CYHNPOTHUBHHMKA OIOCEPEIKOBAHO — Yepe3
3MiHYy I'POMaJICbKOI TyMKH, OJITHYHUH THCK a00 IICUXOIOTTYHUMN BIIJIUB, 110 € KJIACUYHHUM IIPUKJIaI0OM Henpsi-
MO{ Kay3aJIbHOCTI.

[IpoTe B HayKOBHX Ta MPAKTUYHUX LUIAX BCE-TAKH BAXIJIMBO BU3HAYUTU MEXKY, SIKa PO3IiIs€ IPaBOBUI
CTaTyc KypHaJicTa K MUBUTEHOI 0COOM Ha TIepiof 10 Oe3rmocepeIHboi y4acTi B OOHOBHUX JisX Ta K KOMOa-
taHTa nicis. Ha ocHosi ananizy Hopm MI'TI Ta mpakTHKH 1X 3aCTOCYBaHHS MO>KHA BCTAHOBUTH KOHILICTITYaJIbHE
PO3MEXyBaHHS MK IOHATTAMH «0e31ocepeIHhOl ydacTi y 00HOBHX isX» Ta AisUTEHICTIO, III0 MOYKHA OXapaK-
TEPU3YBATH SIK «3arajbHi BINCHKOBI 3yCHIUID» a00 «IisITBHICTb, IO MATPUMYE BiliHY». 30KpeMa, J0 KaTero-
pii misTbHOCTI, O TiATpUMYye BiiiHy, Tymauni BkaziBku MKUX BiTHOCATH «IIONITHYHY, EKOHOMIYHY a00
MeIIfHY JisUTBHICTB, IO MiATPUMYE 3araibHi BIICHKOBI 3ycHIUTA (HApUKIIal, OJITHYHA TIPOTIaran/ia)y», Ipu
IEOMY YTOYHIOIOUYH, IO «IiSUTBHICTD, 10 MiATPUMYE BiiHY, TAKOXK BKITIOYAE MisIBHICTD, SKa JIUIIE MATPUMYE
a00 HapOoIIye 3aTHICTh 3aTO/IIFOBATH |...| IIKOMY», aje He 3aBiaac ii oe3nocepentro [31, c. 51, 52]. Ockinbku
KypHaITiCTChKa poOoTa 3a3BUYall CIpsSIMOBaHA Ha 1H(QOPMAIiHHY MIATPUMKY CIIPOMOXKHOCTI CTOPOHH BECTH
BiifHY, a He Ha (i3WYHE 3HUIICHHS KUBOI CHJIM Y TEXHIKH CYITPOTUBHUKA, BOHA HE J0CATAE TTOPOTY, HEOOXi/1-
HOTO JUTS BTPATH UBUTFHOTO IMYHITETY 1 IPSMOTO BiliCHKOBOTO HaIlay.

B Toii ke 4ac, 11e MoNoKeHHs He CyNepeunTh MOKIIMBOCTI 1 HE0OXiTHOCTI MPUTATHEHHS TaKUX Mefia
1 X TIpaIiBHMUKIB JI0 BiAMIOBIAAIEHOCTI 32 3MiCT TXHBOI MPOTAraHANCTCHKOI JISITBHOCTI, SIKa B CY4acHHUX pea-
JSAX pOCiicbKO-yKpaiHChKOI BiifHM yacTo HaOyBae ofHi€l i3 (hopM riOpuaHOI BiiHU Ha iH(GOpPMAIIITHOMY TIOITI.
Sk mpuKITa] MOKHA HABECTH IOPUIUYHUHN TIpEle/IeHT 11010 pirmenHs Pagn €Bponeiicbkoro Coro3y CTOCOBHO
«BETIOHI3aIi» (TepeTBOpEeHHs Ha 30p0r0) Mefia, MPUUHATE IMICIs MOYaTKy MOBHOMACIITAOHOTO BTOPTHEHHS
Pociiicekoi ®Denepanii B YkpaiHy, pe3yabTaToM 4Oro CTajJ0 HAKJIAACHHS CAHKLIM y BUIIAIL 1M030aBIECHHS
JiTeH3ii Ha MOBIIEHHS POCIHCHKUX MporaraHaucTchkuX kaHaniB Russia Today Ta Sputnik B GinbimocTi kpain
€Bpornu, SKe HaBiTh MICIS HOTO OCKap)KeHHs 3aMuImmiochk ynHHUM. 27 numaa 2022 poky Benmka mamara
3aranpHoro Cyny €Bponeiicbkoro Coro3y MoCTaHOBHIIA, IO TaKi 0OMEXyBaJIbHI 3aX01U € CYMICHUMHU 31 CBO-
001010 BHpaXEHHS TOMISIIB, 3aKkpimieHuMu y cT. 11 Xaprii €Bponeiicbkoro Coro3y Mmpo OCHOBOITOIOXKHI
IIpaBa, OCKUIbKM BOHU € TUMYaCOBUMH, OOOPOTHUMH Ta NPONOPLIMHUME 3arpo3i, Ky CTAHOBHUTbH «CHCTEMa-
THUYHA [TPONaraHia», o BUKOPUCTOBYETHCS JUIsl BUIIPABAAHH Ta MiATPUMKH 30poiiHoi arpecii [30].

B Toi1 e "ac mist BTpaTH >KypHAJIICTOM IPAaBOBOTO 3aXMCTY BiI MPSMOro BiCBKOBOTO Hamaxy HeoO-
XiJIHa KOHKpETHa [lis, SKa MOBHMHHA BiJIOBIATH TPHOM CYKYIHHM KpuUTepisM: 1) mocsraTu HeoOXiTHOTO
«TOPOTY MIKOAWM» (HETaTUBHUI BIUTUB Ha BIMCHKOBI omepartii), 2) MaTu «IIpSMHUA TPHYUHHO-HACIIAKOBUI
3B’SI30K» 31 MIKOJIOK0 Ta 3) XapaKTepr3yBaTHCS HASBHICTIO «BOEHHOTO 3B’s3Ky» (OyTH criemniaabHO po3podite-
HOTO JIJISt ATPUMKH OZHI€1 CTOPOHM Ha IKoAYy iHIiH) [31, ¢. 46]. [lokyMeHT HaBOIUTH MOKA30BUI TPUKIIAI,
SIKMH € HaI3BUYAHO PEeICBAHTHUM JJIsl PO3YMIHHS MEX JJ03BOJICHOT IOBEIIHKH MEeAia-TIepcoHaly: «Iepeaada
TaKTUYHOI pO3BiMyBalbHOI iH(OpMAIIiT 171 Hanaay». YABIMO JI0 PUKIATy, HE030pO€EHY ITUBLIBHY 000y, SKa
3a POJIOM JTisSUTPHOCTI 3/T1CHIOE TIOCTIHHI penopTaxi 3 IepeAoBoi JiHil PPOHTY, BOIOIIOUN TIPH IIHOMY JO0BOITI
BEJIMKUM MacWBOM iH(opMaIlii mpo BiliChKOBI 00’€KTH Ta OMEpaTuBHY TaKTUYHY OOCTAHOBKY, MTPOTE B KOH-
KpETHHII MOMEHT 4acy CHIUTh y Kae Ta BUKOPHUCTOBYE pajionpuiiMad abo MOOUTEHUH TenedoH It mepe-
Jadi TAKTHYHUX PO3BiTyBallbHUX JAaHUX, K1 1l BiOMI, aTaKylOuUM BilICHKOBO-TTOBITPSIHUM CHJIAM OJIHI€T 3i
CTOpiH BiiichkoBOro KOHMIIKTY. MIMOBIpHO, 1151 0cOGa MOBMHHA BBAKATHCS TAKOKO, IO Gepe Ge3nocepe/Hio
y4acTh y BOEHHHX JisiX. Lle o3Ha"ae, M0 SIKII0 )KypHAITICT BUXOAUTH 32 MeXi TpodeciitHoro iHpopMyBaHHS
IPOMaJICBKOCTI 1 IOUMHAE TEepEJaBaTH B peallbHOMY 4aci KOOpAWHATH BifiCBKOBUX 00’ €KTIiB, KOPUT'YBaTH apTu-
JIEpiCHhKHA BOTOHB 200 TIOBITOMIISTH PO TEPEMIIICHHS MiIPO3ILTIB 3 METOIO CIIPHSIHHS X 3HUIICHHIO, BiH
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(haKTMYHO CTa€ YACTUHOK CUCTEMH BOTHEBOTO YPa)KEHHsL. Y TaKOMY BUIAJKy HOTO IMyHITE€T TAMYacOBO IpH-
3YNUHSIETHCS, 1 BIH CTa€ JIETITUMHOIO BIFICHKOBOIO IIJUTIO HA YaC BUKOHAHHS IIUX JTiH.

BaxxnuBo migKpecTuTH, M0 y BUMAJIKY IUBUIBHAX OCi0, B TOMY YHCII JKYPHAJICTIB, BTpara 3aXUCTy
Ta TapaHTiil HeHamaay Ji€ 3a MPHUHIUIIOM «ABepel, mo obepraroThes» (revolving door): 3axucT mpuzymnu-
HSETHCS JIMILIE Ha TOHM Yac, HOKU TPUBAE KOHKPETHUH aKT y4acTi y OOMOBUX IisiX, BKJIIOYAIOUHM €Taru IiAro-
ToBKH Ta peamizamii [31, c. 70-71]. [licist mpunmuHEHHS Takoi AisTBHOCTI 0co0a BITHOBIIOE CBii MPaBOBHI
CTaTyc 3axWINEHOl IUBUTBHOT 0cOOM, X0ua 1 MOXKe Mi/UIAraTd KpUMiHAJIbHOMY TepeciiyBaHHIO 3a HaIlio-
HaJHHUM 3aKOHOJIAaBCTBOM. 30KpeMa B YKpaiHi, momiOHi Mii MOXKYTh IinanaTv mia KBaidikallito oapasy 3a
nexinpkoma crartsimu Kpuminansaoro Konekcy Yipainn (nami mo texcty — KK Yikpainn): «/lepxaBHa 3pagar»
(ct. 111), «IlImurynctBoy (cT. 114), «HecankmionoBane momupeHHs iHGopMaIii Ipo HapaBIeHHS, MTepeMi-
meHHs 30poi, 030poeHHs Ta 0OMOBUX MpHITAciB B YKpaiHy, pyX, MepeMileHHs: abo po3mimieHHs: 30poiHmX
Cun YkpaiHu 9u iHIIUX yTBOPEHUX BIAMIOBIAHO /10 3aKOHIB YKpaiHU BiiCHKOBHX ()OPMYBaHb, BAMHEHE B YMO-
Bax BOEHHOTO a00 HaA3BUYAWHOTO cTaHy» (cT. 114-2) [11].

Ha nanionansHOMY piBHI 0a30Bi IMOIOYKEHHSI TPABOBOTO CTATYCy, OOMEKEHHsI Ta TapaHTil MpaB Mejia Ta
JKYPHAITICTIB TIif] 9yac BiiiHE BcTaHOBIMIOIOTECA KoHcTuTytiero Yipainu [10], 3akonamu Yipaian «IIpo memiar
[21], «IIpo nmepkaBHY MIATPUMKY Mefia, TapaHTii mpodeciifHOl TisSUTBHOCTI Ta COIialbHUM 3aXHCT KypHa-
mictay (mami mo Tekcty — 3akoH «IIpo nmepkaBHy miaTpumky memiay) [19], «I[Ipo mpaBoBuii pexuM BOEH-
HOTO cTaHy» [24], a Takox Ykazom lIpesunenta Yipainn «IIpo BBemeHHs BOEHHOTO CTaHy B YKpaiHi» Bix 24
motoro 2022 poky Ne 64/2022 (mani mo Texcry — Yka3 Ne 64/2022) [18] ta Hakazom I'onoBHOKOMaHTyBada
3CY «lIpo opranizamiro B3aemomii Mixk 30poitHumu CrntaMu YKpaiHu, IHITUMH CKJIaJJOBUMU CHIJI 000POHH Ta
MejIia Ha Jac Jiii mpaBoBOTO peKUMy BoeHHOTO cTany Bif 03 6epesns 2022 poky Ne 73 (mami o Texcry — Hakas
Ne 73) [22].

3okpema, nonoxeHHs cT. 34 Koncturynii Ykpainu, rapaHTyroTh KO)KHOMY IPaBO Ha CBOOOILY TYMKH
1 cJI0Ba, Ha BiJIbHE BUPA)KEHHS CBOiX NOIVIAIB 1 nepekoHans [10]. OxHak, B yMOBaxX IpaBOBOTO PEKUMY BO€H-
HOTO CTaHy BCTYIAOTh y Jit0 mojioxkeHHs 4. 1-2 cT. 20 3akony «lIpo mpaBoBHil pekMM BOEHHOTO CTaHY»,
cT. 64 KorctuTytiii, a Takox cT. 3 Yia3y Ne 64/2022, axi nependadaroTs MOKIMBICTh TAMYACOBOTO OOMEKEHHS
OKpeMUX TpaB i cBOOOJ, 30KpeMa niependaueHmnx crartsimu 30-34, 38, 39, 41-44, 53 KoncruTy1iii, B iHTepecax
HaI[IOHAJFHOI OE3MeKH Ta TepuTopianbHOI misicHocTi [10, 18, 24].

Taxi oOMexeHHS KOHKPETH30BaHi, 30KpeMa, K y 00’ eKTHBHO He0OXiTHOMY B yMoBax BiiiHU «[lepemiky
iH(OopMarlii, po3ToJIOIIeHHS K0T MOXKE TIPU3BECTH 110 0013HAHOCTI MPOTHBHUKA Tpo 1ii 30porHux Cmn Yipa-
{HH, IHIIMX CKJIQJIOBUX CHJI OOOPOHHM, HETATUBHO BIUIMHYTH Ha XiJi BAKOHAHHS 3aBJaHb 32 IPU3HAYCHHSM IIi[
yac Jii IpaBOBOTO PEKMMY BOEHHOTO CTaHy», 3aTBep/ukeHoro Jlomarkom 2 no Hakasy ['onoBHOKOMaHIyBaua
36poiianx Cun Ykpaiam Big 03 motoro 2024 Ne 51, Tak i B He0OX1THUX, aJie TOBOJI CYTIEPEWINBUX B MOMEHTH
ix (axTryHOi pearizarii Hopmax ab3amiB 11-12 Jlomarky 4 no Haxazy Ne 73 («IIpaBuna poOoTH mpencTaBHIKA
Mejia y paiioHi BeZileHHS 00MOBUX JIii») 00 000B 3Ky KYPHAIICTA «II0 3aBEPIICHHIO POOOTH Ha BICHKO-
BHX 00’€KTax, 32 BUMOTOIO MlepelaBaTi BU3HAUEHi 0co0i eIeKTPOHHI Ta MaTepiaibHi HOCIT 3 OTO- Ta Bijeo-
MaTepianraMu Ui IEpeBipKy Ha TpeAMET HasBHOCTI iH(opMaIlii, sika He MiJuIArae po3ToJIOIICHHIO, a Yy pasi
HasBHOCTI iH(opMartii, ska He ImiUIsIrae po3TroJIONIeHHI0, HA BUMOTY TPEICTaBHUKA CITY>KOH 3B’S3KiB 3 TPO-
MaJICBKICTIO (TIpec-ciry:k0u) abo iHIIOT YIOBHOBa)KEHOI 0COOW BUAAIUTH TaKy iH(POPMAIIIFO 3 eeKTPOHHOTO
Hocis» [22]. ITo cyTi B TakuX HOpMax HaMHU BOAYAEThCS HASBHICTh IHCTUTYTY BHOIPKOBOI BiliCEKOBOI IIEH3YPH,
OCKITBKH Ha MPAKTHIII B YMOBaX peanrbHUX 00H0OBUX Niif Ta mocTiitHoi 3arpo3n OSINT-po3Biaku npoTuBHUKA
MIPAKTHYHO HEMOXKIIMBO BUKITIOYUTH Cy0’ €KTUBHUH (pakTop poscymy mpecodimepa mozo iHdopmarrii, ska mia-
JSIraTUMeE BUJAJIICHHIO B KOHKPETHIH cuTyauii.

Takox B TaHOMY BHIIQJKy XOUEMO BIIMITHTH IIpOoOIEeMy CyNEpeyHOCTi BUILIEBKAa3aHUX HOPM 13 I10JI0-
xKeHHsAMHU CT. 15 Koncrurynii Ykpainu, sika 3a00poHs€ LeH3ypy Ta He Mifysrae oOMEeXEHHIO HaBiTh B yMO-
Bax BOEHHOTO CTaHy, III0 CTBOPIOE TIEBHY MPABOBY KOMI3it0 MiXK HEOOXiHICTIO KOHTPOIIO 32 iHGOpMaIiitHIM
IIPOCTOPOM (HAaIPUKIIA[, Yepe3 BUILEBKa3aHUH 1HCTUTYT BICHKOBOI LIEH3ypHu a00 MONEPEAHbOr0 Y3TOMKEHHS
MaTepiaiiB) Ta KOHCTHTYIIHHOIO 3a00pOHOI0 IIeH3ypH sk sButa [ 10, 18, 24].

OKpeMoro JIeTaIBHOTO aHalli3y MOTpedye aMiHICTPATUBHO-TIPABOBUH PEXKUAM JIOCTYITY )KYPHAIICTIB /10
paiioHiB BefieHHs OOHOBHX JIii, STKnii perymoethest Hakazom Ne 73. Lleli JOKyMeHT POMIITIOB CKIIQIHAN TIISX
€BOJTIOIIT BiJl YKOPCTKUX 3a00pOH 10 crpod Jibepamizalii Ta BOOpsAKyBaHHS Tpornenyp. [lodaTkoBi pemak-
1ii Ta MpakTUKa 3aCTOCYBaHHS Hakazy y 2022 poili BUKIUKAIH TOCTPi KOH(IIKTH, HAHOUTBIT pe30HAaHCHUM
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3 SIKUX CTaJI0 MacoOBE CKaCyBaHHS aKpeIUTaIliid KYPHAIICTIB TPOBITHUX CBITOBHX Ta YKPAiHCBKUX Mesia
(CNN, Sky News, Hromadske) 3a panni pemopTaxi 3i 3BiibHeHOTOo XepcoHa y smctonani 2022 poky 6e3
MIOTIEPEAHBOTO MTOTOAKEHHS 3 BIHCHKOBUMH, KOJIM J1islIa THUMYAcoBa 3a00poHa Ha MeiiiHy isUIbHICTb B IEOKY-
MTOBAHOMY MICTI1 y 3B 513Ky 3 TIPOBEIEHHSIM CcTa0mi3aiitanx 3axomiB [1].

Pearyroun Ha HaCTYITHY CUCTEMHY KPUTHKY 3 OOKy Mefia (cminbHOTa MemiapyX, Mi>KHaApoIHA HEYpsI-
JI0Ba TIpaBO3axHCHa opraxizaiis «Pemoprepu 6e3 KOpIOHIBY) MO0 HAIMIPHOTO OOMEXEHHS poOOTH Mesia,
Opaky JOCTaTHBOI KiBKOCTI TpecodimepiB, sIKi MOXKYThb CYNPOBOKYBATH TPYIH KYPHAIICTIB y CBOIX
30HaX BIJMOBIJATBHOCTI Ta 3aHAATO KOPOTKHX CTPOKIB akpefuTarii Ta BHOIPKOBMX MeETOMAIB ii mo30aB-
neHHs [14, 26], meximpkomMa TOCIHIZOBHUMH HakazaMu komaHnyBaHHs 3CY Oynu BHeCEHI CyTTEBi 3MiHH
no Hakazy Ne 73, moxiumkani, Hacammepes, 3alipoBaJUTH YiTKILIy CHCTEMY 30HYBaHHS TepHUTOpii. 3TiIHO
3 OHOBJICHUMH IPAaBWJIAMH, 30HA BEICHHs OOMOBUX il MOAUISETHCS HA TPU KOJIBOPOBI 30HU. Y «UEPBOHIM»
30H1 poOOTa aKpeAUTOBAHUX MPEICTABHUKIB Mefia 3a00pOHEHa, OlHAK, SIK BUHITOK, MOXe OyTH 03BOJICHA
Y CYIpOBOJIi BiIMTOBITHUX MTOCA0BUX OCi0 3 MeTOtO (ikcarii 3mounHiB PO 3a kinomoranHsM MiHOOOpOoHHU 200
I'ermTaly. Y «KOBTii» 30HI TO3BONSETHCS POOOTA aKPETUTOBAHUX KYPHAIICTIB Y CYIIPOBOII Tipecodirepa
BUKJIFOYHO y MEKaxX MapUIpyTy, HOr0PKEHOT0 KOMaHAyBadeM yTpyOBaHHS BIMCHK, 32 BUHATKOM I'POMaJICBKHX
MICITb, /IO SIKAX 1 TaK € BUTBHUH JOCTYIT IIUBUIHPHOTO HACENeHHS. «3eJeHa» K 30Ha BiAKPHUTA U BUTEHOTO
JOCTYTTY Ta pOOOTH aKpeIUTOBAHUX MEJIIHHUKIB 0€3 TOIaTKOBUX A03BOMiB [22]. Takoxk Oyio MOIOBKEHO Tep-
MiH fii ipeckapTt 3 6 10 12 MicsIiB, M0 CIPOCTHIIO JOTICTUKY ISl PelaKilii, Ta, 10 BaYKJIIMBO, BHIYYEHO
myHKT 1.10, skuii paHiie 103BOJISAB BiliCEKOBIM IPUITHHATH pOOOTY *KypHAIICTA i1 TPUBOJIOM «3arpo3u HOTo
XKHUTTIO Ta 310POB’10», LII0 YACTO BUKOPHCTOBYBAJIOCS SIK IHCTPYMEHT HEOOIPYHTOBAHOI LIeH3YpH [6].

Bapro Busnaru cioymnoro nozuuito O.B. HineBuy, sixka Haronoiye, o Oyab-sKa IpoLeaypa akpeauTa-
1ii MpaIiBHUKIB MeJlia Ma€ BiAOBIaTH HACTYITHUM MPUHIHTIAM: 1) TOOPOBIIBHOCTI; 2) BIIKPUTOCTI; 3) 6e30-
matHocTi; 4) crpaBemumBocTi Ta 5) piBHOCTI [HILIEBUY, c. 68]. B To0it xe wac Haka3 Ne 73 micTuB HOpMY
PO MOXKITUBICTH BiZIMOBH B aKpeINTAIlil )KyPHAIICTY y pa3i «HasSBHOCTI ITiJICTaB BBAYKATH HA/TaHHS aKpeIuTa-
1ii [ ...] HEOIITEHOIO», IO TOTO XK 13 MOXKITUBICTIO JUTS YITOBHOBAKEHUX Cy0 €KTIiB 0(illiifHO BHOIPKOBO BiIMO-
BHTHCS MOSICHIOBATH IPUYMHMU TaKoi BiZIMOBY (a03a1y Tpetiit myHkTy 4 Hakazy Ne 73 B penaxii Big 03 sk0BTHS
2022 poky [23]), o0 TOYHO HE CIPHSIIO PIBHOMIpPHIN peaizaiii MPUHIHITB BiIKPUTOCTI, CIIPaBEIIIMBOCTI
Ta piBHOCTI mporienypu. B HacTymHux penakmisx Hakasy i BIDTMBOM MOCTIHHOT KPUTUKA METiaciIbHOTH
YaCTUHA LIO0JI0 BIJICYTHOCTI MOSICHEHb MPUYMH BiAMOBHU Oyila BUKIIIOUEHA, 110 OE3yMOBHO CTaJIO MIPABUIBHUM
KPOKOM B YCiX acIeKTax.

BumeBkasani mporerypy akpeauTaiii, moeTamHoro JonycKy 1o iHopmarlii B palioHax BeleHHs 00iio-
BHX Jil Ta 4aCTKOBOI BICHKOBOI IIEH3ypH 0€3 CyMHIBY MOKHA BU3HAUUTH OKPEMHUMH €JIEMEHTaMH JCprKaB-
HOTO KOHTPOJIIO 32 AISUIBHICTIO Meia, 1, Ha HepIInii OIS, BOHH HOCSITh CKOpillle HETaTUBHUN XapakTep OA0
3a0e3rredeHHs cBOOOIM YMKH i ciioBa. [IpoTe, sik cimymrHo HaronomnrytoTs B.1. Ky3asa ta H.A. JlutBuH He cimin
3a0yBaTH i OJTHO3HAYHO TIO3UTHBHI aCTIEKTH TAKOTO IHCTHTYTY, 30KpeMa: 1) MOHITOpHHT iH(popMaIliitHOTO po-
CTOPY 3 TOYKH 30py WOTO 00’ €KTHBHOCTI Ta 3aXHWIICHOCTI Bijx Ae3iHdopmarii i (helikoBUX HOBWH; 2) 3aXUCT
HaI[lOHAJIFHUX 1HTEPECIB BiJ| IIIIECTIPSIMOBAHOT BOPOXKOi MPOTIATaH/H, 3) 3aXUCT IHCTUTYTIB TPOMAISTHCHKOTO
CYCIIBCTBA BiJl MAaHIMYJIATUBHUX Ta iH(QOPMAIITHO-TICUXOIOTIYHUX aTak; 4) CIPHUSHHS YTPUMaHHIO CTaHy
cTabITFHOCTI Ta CIIOKOIO y CYCIIUTBCTBI Kpainu, 110 nepeOyBae y cTasi Biitan [12, ¢. 313-314].

B Toi1 ke "ac, He3BakarouM Ha TIEBHI IMO3UTHBHI 3pYIICHHS Yy PETYIIOBaHHI JOCTYMy 10 iH(opMariii
3 (PpOHTY, 3araibHa CUTYaIlis 3 OE3MEKOI0 KYPHAIICTIB IPH poOOTI B yMOBaxX 0OMOBHUX il Ta €(DEKTUBHICTIO
PO3ciiLyBaHHS KpUMiHAJIBHUX IPABONOPYIICHb, BUIMHEHUX IPOTH HUX, 3aJIMIIAE€THCSI KPUTUYHO0. 32 TaHUMHU
IrcTuTyTy MacoBoi iH(opMmarlii, 3a Tepio 3 MOYaTKy MOBHOMACIITAOHOTO BTOPTHEHHS 10 KiHIM 2025 poky
POCIHChKi BiliChKOBI CKOiTH MoHa 870 KpUMiHANBHUX MPABOIIOPYIIEHB MPOTH KYPHAJICTIB Ta Me/Iia B YKpa-
1. BHacmigok pociiicbkoi arpecii 3aruayB 121 menianpailiBHUK, 3 SKUX 15 — Oe3mocepeaHpo mif 9ac 3/iiic-
HEHHS JXyPHATICTCHKOI isThHOCTI [8].

[lix yac moBHOMacmITaOHOTO BTOPTrHEHHA 3a()iKCOBAHO HOBY 3arpO3JMBY TEHICHIIIIO — ITJIECIPSIMO-
BaHI aTaKu POCIHCHKUX BIMCHK Ha JKYypPHAIICTIB, B TOMY YHCJIi 32 JOMTOMOTOI0 00MOBHX JPOHIB y IpU(POHTO-
BHX 30HaX, MOCTPAXIATUMHM BiJ SIKUX CTaJH, 30KpeMa, YKPaiHChbKHH MPOIocep iTaliiChbKOro APYKOBAaHOTO
BunaHHs La Repubblica borman bitik [29], BoeHHa KopecmoHieHTKa Tenekanany Freedom Anbona ['pamoBa
Ta oneparop €BreH Kapmasin [28], ¢ppaniy3skuit horoxxypHamict AHToHi Jlammikan [17], MemianpariiBHUKA
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Himenpkoro BuanHs Die Welt: mpomtocep [Ban 3., oneparop [6parim Habep ta penoprep Bikrop Jlncenko [2],
a Tako)X 0araro iHIINX.

[Ipu ToMy B ycix BHIIeBKa3aHUX 3a(iKCOBAaHMX Kelcax Hamaly pOCiiiCbKHX BIHCHK, OKPEMO HaroJoIy-
€THCS, IO TMTOCTPAKIAII MPAIIBHUKH MeJlia OyJIi YiTKO TO3HAYEHI SIK KYPHAJICTH Ta MaJld 3aCO0H 1HIUBITY-
QJIBHOTO 3aXHUCTY, BKJIFOYAIOYH [IOJIOMH Ta 3aXHCHI OpOHEXHIeTH 06e3 (POPMEHHOI0 BiICHKOBOTO OAATY, IPOTE
3 gitkuM MapkyBaHHsIM «IIPECA» abo xx «PRESS». Ile i He nuBHO, ajpke Takuii 000B’ 30K JKypHAIicTa,
niepenOavdennii B ad3ami 8 myHkTy 3 [IpaBunax poboTw mpepcTaBHUKA Meflia y paiioHi BeleHHST OOWOBUX il
(Homarox 4 no Haka3zy Ne 73) € OykBanbHO yMOBOIO 30epekeHHsI akpeanTartii [22].

[Ipote y 3B’sI3Ky 3 MM NOCTA€ MPAKTUYHE MUTAHHS PO TE, Y € TaKi 3aC00M e(EKTUBHOIO rapaHTIE0
0e3rneKu MemianpaliBHUKIB Il Yac PernopTaxiB 3 mepemoBoi. Ha Hamry aymKy, BiATIOBiIs Ha 1€ MATAHHS
OZHO3HAYHO HEraTuBHA. Y 3B’S3KYy 3 LIMM TaKOXXK BBaXAE€MO IMOTEHLIHHO Majoe(EeKTHBHOIO MHPOIO3HIIi0
B.I. Isiuenka 1010 HaiaHHsI JOAATKOBOTO OCOOIMBOIO CTaTycy KypHajicTam, Ipo sIKUM OM BOIHOYAC CUTHA-
JizyBalia «HapyKaBHA OB s3Ka 3 BiIMITHUM 3HAKOM [Tl TOTO, 11100 HOT0 MOXKHa OyIT0 pO3ITi3HATH Ha BiJICTaHI»
[5, c. 212], 3 4nM B IIiTOMY 3TO/IEH i caM JIOCIITHUK, OCKUTBKHM B Cy4acHHX peanisx BiitHu Hopmu MI'TI nep-
YKaBOIO-arpPEeCOPOM 4acTO ITHOPYIOTHCSA, Ta MOMIOHA iMeHTH]IKAISI MOXKE CKOpille CIyryBaTH HeOe3eqHnM
(hakTOpOM JIJIS1 )KUTTS Ta 370POB’ S )KYPHAIICTIB, aHI)K HaBITAKH.

Takox OKpeMO XOYeThCsl MiAKPECIUTH 1€ OIUH NPOOJIEeMHHUI acleKT peajizauii coliaabHOro 3aXUCTy
JKYpPHAITICTIB B yMOBaX BilfHU B YKpaiHi, IHCTPYMEHTOM SIKOTO, 30KpeMa, BUCTYIIa€ MeXaHi3M HaJaHHSI OHOPA-
30BO1 TPOIIIOBOT KOMITEHCAIli1 3riHo nojoxeHb [loctanoBu Kabinety MinicTpiB Yikpaiau Ne 776 Big 02 nucto-
naga 2016 poxy (naumi mo Texcty — [loctanoBa Ne 776). 3rifHO 3 MONOKEHHSIMH ITYHKTY 3 I[bOTO JOKYMEHTA,
y BUTAJKaX 3aruOelni KypHallicTa MijJ yac BUKOHAHHS CIY»KOOBUX 00OB’SI3KiB y paiioHax OOHOBHX il abo
OTPUMAaHHS HUM IOPAHEHHs, 10 CIPUYMHWIO iHBAJIIAHICTh, AEprKaBa rapanTye (piHaHCOBE BiIIKOAYBAaHHS.
3okpema, nependaueno Bumary 100 mpoXUTKOBUX MiHIMYyMiB, BCTAHOBJICHHX 3aKOHOM JUISI NIpaLe3qaTHUX
oci6 (ctanom Ha 2026 pik 11e cyma y po3Mipi 332 800 rpH.), uneHam cim’i 3aru6dmoro (abo, 3a iX BiICyTHOCTI
YH BiIMOBH, OaThKaM Ta yTPUMAHIISIM B PIBHUX YacTKax), TOAl K y pa3i TpaBMyBaHHS (KOHTY311, TOpaHEHHS
YH KaJIITBA) CAMOMY XYPHAIICTY BUILIAYYEThCSI cyma 10 50 mpoxxuTkoBUX MiHIMyMiB (y 2026-My porii — 10
166 400 rpH.) [20]. BogHowyac aHaji3 YMHHOTO 3aKOHOJABCTBA BUSBIIAE TIEBHY MPABOBY KOMi3i0, OCKITBKH
3MiHK 10 3akoHy Ykpainu «lIpo nepxaBHy miATpUMKY Mefia», natoBaHi 2022 pokoM, iMIepaTHBHO BCTAHOB-
JIFOIOTH PO3MIp BiAIIKOAYBaHHS 3a TOpAaHEHHS JKypHaicTa Ha piBHI PikcoBaHUX 50 MPOXXUTKOBUX MiHIMYMiB
Juis ipauesfgatHux ocio [19]. Lle cTBoproe HEy3roKeHICTh MK HOPMAaTHBHO-IIPABOBHUMHU aKTaMH, OCKUIBKH
3aKOH OTepye KOHKPETHOIO CYMOTO, TOJII K TiI3aKOHHHH aKT MPOTIOHYE Ar(epeHITIHOBAaHUH MTiIX1/1 3aIIeHKHO
BiJl TSDKKOCTI YIIKO/DKeHb. SIK 3a3HadeHo B ab3ami 2 myHkTy 7 [locranoBu Ne 776, «Imij 9ac BUSHA4YEHHS PO3-
Mipy TPOIIOBOI JOMOMOTH /ISl 11 BUIUIATH y pa3i mopaHeHHs (KOHTY3ii, TpaBMH ab0 KamilTBa) KypHATicTa,
10 3aro/isiHI oMy T/ 9ac BHKOHaHHA HUM TpodeciifHuX 00O0B’S3KiB, KOMICisS BpPaxOBY€ CTYIIiHb BTpaTh
npodeciifHoi mpare3aaTHocTi (Y BiJICOTKAX), 3a3HaY€HUH Y JOBIJII MEIUKO-COIIadhbHOI eKCIIePTHOI KoMicii
a00 BUTSATY 3 PIillIEHHS €KCTIEPTHOT KOMaHH 3 OIlIHIOBaHHS MMOBCSIKISHHOTO (DYyHKITIOHYBaHHS 0coom» [20], 1o
BKa3ye Ha CKJIaJHICTh MPaKTUYHOT pealizalii BUIJIAT Yepe3 MPaBOBY KOJIi3il0 B HOPMATUBHOMY PETYIIOBAaHHI.

Oxpim TOTO, CINiJT BKa3aTH, 0 3a JaHUMH Tpecciry’kon MinicrepcTBa KynbTypu 10 2026 poky dinaH-
CyBaHHS IPOTPaMHU TAKMX BUILIAT B3arajai HE MPOBOAMIOCH, a JKOAHUX 3asBOK BiJl MeIianpauiBHUKIB 4M iX
ponudiB He Hamxomuio. [Iporpecom B pearnizamii 1UX COIMialbHUX TapaHTI CTaHe MepIie peaabHe BiJIIKO-
JyBaHHSI OJTHOPA30BOi JOMOMOTH 0aTbKy 3arvOioi B poCiiChKOMY TIOJNOHI KypHaIicTKH Biktopii PomuHoi,
ocKinbKH B 2026 poIli Ha peaizalio mporpamMu B yKpaiHChbKoMy OroypkeTi epeabadeHo 500 Tucsd rpuBeHb
[16]. I[IpoTe xoueMo 3BEpHYTH yBary, 10 3 YpaxyBaHHSIM BKa3aHUX KOILITIB, BCTAHOBJICHUMH 3aKOHOM PO3Mi-
paMu I0IOMOTH Ta BpaxyBaHHIM HNOTEHLINHOT KUIBKOCTI MOCTPaKAAINX 3asiBHUKIB, peabHE MTPOIOBKECHHS
3aCTOCYBaHHS TaKkoi (JOPMH COIIATFHOTO 3aXHCTY KYpPHATICTIB 0€3 T0MaTKOBOTO (hiHAHCYBAHHS 3aJIUIIAETHCS
M1 TATAHHAM.

Oxpemuii acrekT mpoOIeMH CTOCYEThCS PO3TOALTY BiJMOBIAATBFHOCTI 3a TapaHTii OE3MEeKH KUTTS Ta
3[IOPOB’S KYPHAIICTIB, ska Hakazom Ne 73 1o cyTi MOBHICTIO TTOKJIaTaeThCs Oe3MocepeTHhO Ha pelaKiliiHi
KOJICKTUBHU. BilicbKOBe KOMaHIyBaHHS YITKO JEKJIapye OOMEXKCHICTb CBOIX 3000B’si3aHb, HAroJIOLIYIOYH,
o Cum 000pOHM HEe HECyTh BiTIOBIATBHOCTI 3a 0e3MeKy MPeICTaBHUKIB Me/lia B 30HI KOH(IIIKTY, TIPOTe
rapaHTyloTh HaJaHHs NEepIIo] MeINYHOI JOTIOMOIY Ta 31iHCHEHHS eBaKyaliiHUX 3aXOAiB y pa3i OTpUMAaHHS

ISSN (Online) 2617-975X. Ehrlich’s Journal. 2025. Volume 15 57



Bonogmumnp MongosaH, JltogMmnna YepHsascbka

MIOpPaHEHHs], aJie TUIBKU «3a HAasIBHOCTI peajibHOT MOXKIUBOCTI» [22]. BBaskaemo, 1110 Taka HOpMaTUBHA TO3UILIS
norpedye HaraJdbHUX 3MiH T4 HE BATPUMYE KPUTHKH.

BucHoBkH. Brxonsuu 3 mogjaHoro HaMu KOMIUIEKCHOTO aHallizy Mpo0ieM peasniszalii nIpaBoBOroO cra-
TyCy Ta rapaHTiil IpaB KyPHAIICTIB MO0 3/MiCHEHHS MpodeciiHuX 000B’A3KiB B yMOBaX BiHU ITPOITOHYEMO
HaCTYIIHE!

1. HaransHoro norpe6oro BOaYaeThCs BKIIOUCHHS Y HalllOHAJIbHE 3aKOHOAABCTBO, 30KpeMa 710 3aKOHY
VYkpainu «IIpo memia» ta Hakazy Ne 73, iHCTHUTYTY crieriiamizoBaHoi MeniifHOI akpeauTanii y craryci Biii-
CBKOBOTO KopecroHJeHTa. dopmar akpequTaLiiiHOl MPEecKapTH, SIKHH 3aCTOCOBYETHCS B YKpPaiHCBKUX pea-
JisAX BITHA HAa MOMEHT TodaTky 2026 poKy BIAIOBIZA€ CTaTyCy «KypHAIICTa, 0 iepedyBac y HeOe3neuHOMY
BIJIpSIIDKSHHI» Ta 3aKPITUTIOE 32 METIHHUKOM JIMIIIE CTAaTyC IMYHITETY K IIUBUTFHOI 0COOH, 10 € HETOCTaTHIM
B YMOBax BHCOKOI iIHTEHCHBHOCTI OotoBuX fiif. [[st 3a0e3mneueHns rapaHTiii OTPUMaHHS CTaTyCy BifICHKOBO-
IIOJIOHEHOTO Y pa3i 3aXOIICHHS IIPOTUBHUKOM, (hopMa MOCBiAYeHHsI Mae OyTH NIPUBEACHA Y ITOBHY BiAINOBix-
HicTh 10 BUMoT Jlomarky IV A 1o Tperboi JKeneBcbkoi KOHBEHIIIT 200 K BBEIEHO JOAATKOBUAN (OpPMAT 1HIIIOTO
HOCBITYEHHS.

2. JlekmapaTUBHEe yCyHEHHs BifiCBKOBOTO KOMaHIyBaHHsS B Haxaszi Ne 73 Bim BiAmOBimambHOCTI 3a
KUTTS Ta 370POB’ S KYPHAIICTIB CyIepeduTh JIOTiIi poOOTH Meflia B 30HaX OOHOBHX [IiH M Oe3nmocepenHiMm
cympoBozioM nipecodirepiB 3CY. Tomy norineHO HopMaTuBHE 3akpinuTé B Hakazi Ne 73 nmpuHIUN criibHOT
BIJIMOBITaIbHOCTI 32 KUTTA Ta 3[J0OPOB’ s MelianpaIliBHUKA, TOIUTHBIIN HOTO COJiTapHO MK peIaKIliero Mesia
ta CrytamMu 000pOHM YKpaiHU Ha 9ac CylpOBOJY, 3T1THO 3 SKHUM BiHCHKOBOCITYKOOBIII 3000B’A3YIOTHCS BXKH-
BaTH BUYEPITHUX 3aX0/(iB O€3MeKH Ta MiHIMi3allii pU3HKiB, 32 BUHATKOM ITOPYIIIEHHS KypHAIiCTOM BCTAHOBIIE-
HUX IpaBuJl OE3MeKH Ta aKpeauTaLii.

3.  BaximBUM KPOKOM y BIOCKOHAJICHHI CUCTEMH I'apaHTii COLIaIbHOTO 3aXUCTy MA€ CTaTH YCYHEHHS
mpaBoBoi Komi3ii Mixk 3akoHoM Ykpainm «IIpo mepikaBHy miaTpuMmKy Mmemia...» Ta IloctanoBoro Kabinery
MinictpiB Ykpaiau Ne 776. HeoOxinHO iHII[IFOBaTH BHECEHHS 3MiH J0 IMYHKTY 3 YPsIIOBOi TOCTAHOBH 3 METOIO
YCYHEHHS ITPOTAJIMHY, 110 YCKIIaIHIOE IPAaKTHYHY peasli3allilo rapaHTOBAHOTO AECPKaBOIO IpaBa Ha KOMIIEHCa-
L0 TIOCTPAXKIAIOMY KYPHAJIICTY y HAJIGKHOMY HOMY 3a 3aKOHOM ITOBHOMY PO3Mipi BiJIIIKOIYBaHHS.
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AHomauyisa. Y cTaTTi aHani3yeTbCa pO3BUTOK CTPaxXOBOro PUHKY YKpaiHN B KOHTEKCTI EBPOMNENCHKOI iHTerpawii
Ta iMnnemMeHTauil anpekTns €sponencbkoro Cot3y 9Kk MexaHiamy MoaepHisaLii HalioHansHoi iHaHCOBOI cuc-
Temn. O6pannin y 2013 poLi cTpaTeridyHuin BEKTOP pO3BUTKY BM3HAYMB HEODXiAHICTb CUCTEMHOIO peddOpMyBaHHS
NPaBOBOrO PEryntoBaHHS CTPaxoBOro CEKTOPY, CNPSIMOBAHOIO Ha rapMOHIi3aLil0 HaLiOHanbLHOrO 3aKOHO4ABCTBa
3 EBPONENCLKUMN CTaHdapTammn Ta 3abesnevyeHHs1 edDeKTUBHOMO KOPNopaTMBHOMO YNPaBmniHHA | BHYTPILUHLOrO
KoHTponto. 3akoH Ykpainu «[po ctpaxyBaHHs» Big 18.11.2021 p. Ne 2751-IX 3anpoBaamB knacu cTpaxyBaHHS,
OHOBMB BMMOrMM [0 MiLleH3yBaHHS, NraToCnpPOMOXHOCTI, YNpaBniHHA pru3vkamMu Ta KOprnopaTUBHOIO YrpaBsriHHA
CTpaxoBMX OpraHisayin, CTBOPMBLLM NPaBOBI 3acaan AN BNPOBaXXEHHSA NPO30pOi CUCTEMU Harnsaay.

CurcteMatn3oBaHO PO3BUTOK EAMHOIO €BPOMENCHKOTO CTPAxXOBOrO PUHKY Yepe3 M'ATb NOoKoMiHb anpekts €C.
MepLue NoKoniHHA 3aKpInuIo NPUHLMN CBOOOAM YCTAHOB Ta Knacudikauiio CTpaxoBMX NPOAYKTIB; Apyre — perna-
MEHTYBarno cBoboay HagaHHS nocnyr y mexax €C; TpeTe — rapMoHi3yBaro HauioHarnbHi HOpMK KOHTPOSO Ta KBa-
nicpikauinHi BAMOMM 4O aKUiOHEPIB | KEPIBHUKIB; YeTBEpPTE — YAOCKOHANNMO NPYAEHLIVHUIA Harnsaa, iHaHCOBY 3BiT-
HICTb, MeXaHi3MV NepecTpaxyBaHHs Ta NikeigaLlii; n'saTe — 3abe3ne4nno NpPo3opicTb, EOHICTb PUHKY Ta MiXKHaPOLAHY
KOOpAuMHaLlilo Yepes CTBOPEHHS1 EBPONENCHKOro areHTCTBa 3i CTpaxyBaHHS Ta NPOdECiNHMUX NEHCIN.

Bubip eBponencekoro BekTopa pOo3BUTKY YKpaiHM noTpedye KOMMMEKCHOrO OLiHIOBaHHS  BigMnOBigHOCTI
HaLlioHarnbLHOro 3aKkoHOA4ABCTBa AMpekTuBam €C, npakTuLi €BponenicLKoro cyay 3 npae JNOAMHNU Ta MKHapOO4HUM
ctaHgaptam MixHapogHoi acouiauii opraHiB ctpaxooro Harnagy (IAIS), Wwo € kno4oBum ans iHTerpauii Ykpaiqm
y rmobarnbHy iHaHCOBY cuCTEMY Ta NIOBULLEHHST KOHKYPEHTOCNPOMOXHOCTI HaLOHaNbHOMo CTPaxoBOro PUHKY.

Knoyosi crioga: eBpornencbka iHTerpadisi, ctpaxoBa AidnbHicTb, Anpektusn €C, iMnnemeHTauis, rapmMmo-
Hi3auisi, KopnopaTUBHE ynpaBniHHA, (PIHAHCOBUI HarNAa, TEXHIYHI pe3epBu.
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Abstract. The article examines the development of the Ukrainian insurance market within the framework
of European integration and the implementation of European Union directives as a mechanism for modernizing
the national financial system. The strategic development trajectory chosen in 2013 necessitated a comprehensive
reform of the legal regulation of the insurance sector, aimed at harmonizing national legislation with European
standards and ensuring effective corporate governance and internal control. The Law of Ukraine “On Insurance”
dated November 18, 2021, No. 2751-1X, introduced insurance classes, updated requirements for licensing,
solvency, risk management, and corporate governance of insurance entities, thereby establishing the legal
foundation for the implementation of a transparent supervisory system.
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[apmoHi3aLis NpaBoBOro perynioBaHHSA CTPaxXoBOro PUHKY YKpaiHu 3 EBPONENCbKMMY CTaH4apTamu

The evolution of the unified European insurance market is systematized through five generations
of EU directives. The first generation codified the principle of freedom of establishment and the classification
of insurance products; the second regulated the freedom to provide services within the EU; the third harmonized
national supervisory standards and qualification requirements for shareholders and executives; the fourth
enhanced prudential supervision, financial reporting, reinsurance mechanisms, and liquidation procedures;
and the fifth ensured transparency, market integration, and international coordination through the establishment
of the European Insurance and Occupational Pensions Authority.

Pursuing a European development trajectory for Ukraine requires a comprehensive evaluation
of the alignment of national legislation with EU directives, the jurisprudence of the European Court
of Human Rights, and the international standards of the International Association of Insurance Supervisors
(IAIS). This alignment is crucial for Ukraine’s integration into the global financial system and for enhancing
the competitiveness of the national insurance market.

Key words: European integration, insurance activity, EU directives, implementation, harmonization,
corporate governance, financial supervision, technical reserves.

IlocranoBka npodsemMu. €Bporieiicbka iHTerpamisi 3yMoBUiIa ITIMOOKE OHOBJICHHS IPAaBOBOIO pery-
moBaHHS (DiIHAHCOBOIO CEKTOPY YKpaiHH, 30KpeMa y cdepi cTpaxyBaHHs. BBeeHHS B Ait0 HOBOrO 3akoHY
VYkpainu «lIpo crpaxyBanus» Big 18.11.2021 p. Ne 2751-IX o3nameHyBajo mepexij 10 CydacHOi Mofei
PEry/IIOBaHHS CTPaXOBOIO PHHKY: OyJI0O CKacOBaHO MOXT Ha OOOB’S3KOBE Ta IOOPOBUIBHE CTpaxyBaHHS,
3aIIPOBAHKEHO CHCTEMY KJIaciB CTpaxyBaHHS, OHOBJIEHO BHMOTH 1O JILIEH3YBaHHS, IJIATOCIIPOMOXKHOCTI Ta
JIKBITHOCTI CTPaXOBHKIB, YIOCKOHAJICHO ITiIXOIU J0 KOPIIOPATUBHOTO YIPABIIHHSA, YIPABIIHHS PU3UKAMH,
[IPUITMHEHHS IiSUIbHOCTI Ta NepeiaHHsl CTPaxoBoro noprdesns. BogHodyac Ki1r040BUM 3aBIaHHAM 3a3HAYEHOTO
3aKOHY Ta BH3HAYaJbHUM HalpsIMOM TpaHc(opMaLii cTpaxoBOro CEKTOPY CTasla IMIIJIEMEHTALlisl IPOBITHUX
TUpeKTuB €Bporneiicbkoro Corosy, 110, SK cIymHo 3ayBaxye B. J[3emina [1, c. 22], cTaHOBUTH OCHOBY HOTO
MTOJIANBIIOT MOJIEpHI3aIIii.

MeTor0 f0cC/iIzKeHHsI € BU3HAUYCHHs HalpsiIMiB Ta 0cOOIMBOCTEH MOJEpHi3alii IpaBOBOrO Peryiio-
BaHHS CTPaxOBOTO CEKTOPY YKpaiHM B KOHTEKCTi €BPOIEHCHKOI iHTEerpallii, aHaji3 mporecy iMIIieMeHTarlii
nupekTuB €Bponeiickkoro Coro3y y HalliOHaJIbHE 3aKOHOIABCTBO, OLIIHKA rapMOHi3aLil yKpaiHCBKOTO CTpaxo-
BOT'O 3aKOHOJIABCTBA 3 €BPONEHCHKUMHU CTaHAAPTaMH Ta O0IPYHTYBAaHHS HEOOXIJTHOCTI CTBOPEHHS €()EKTUBHOI
CUCTEMH BHYTPIIIHHOTO KOHTPOJIIIO Ta KOPIIOPATHBHOTO YIPABJIiHHS y CTpaxoBiit chepi.

Peanizawis 3a3HaueHo0i MeTH nepeadadae 1eTajbHe BUBYCHHS €TaIliB PO3BUTKY €JMHOTO €BPOIICHCHKOIO
CTPaxXOBOT'0 PHHKY Ta aHaJi3 KJIIOYOBUX IUPEKTHB, L0 BIUTMHY/IM Ha (YOPMYBaHHS Cy4yacHUX IiIXOAIB 10 pery-
JIIOBaHHS 1 HAIVISIy 3@ CTPAaxOBOIO AISUIBHICTIO. IMIIEeMEeHTaLisl cTpaxoBUX JUPEKTUB €Bporeiicbkoro Coo3y
B HalllOHAJIbHE 3aKOHOAABCTBO IPYHTYETHCS Ha 3acajax JIOSUIBHOI CHiBIpali, 3a 3MiCTOM 1I€HTUYHOI MPUH-
LUIy pacta sunt servanda Mi>kHapoAHOTO Ipasa. Taki 3acaau ciiBnpani 3000B’A3yI0Tb ACP)KaBy yTPUMATUCS
BiJl OyIb-SIKHX JTii, III0 MOXKYTh ITOCTABUTH IIiJ] 3aTPO3y peaji3allito €eBpONeHChbKIX CTaHIaPTiB, 00YMOBIECHIX
B YCTAaHOBUUX J10roBopax €ppomneiicbkoro Corosy.

[Iponec immuemenTanii cTpaxoBUX IUPEKTHB y HalliOHAJIbHE 3aKOHOJABCTBO AEP)KaBU — ujieHa €Bpo-
neiicbkoro Coro3y abo Takoi, sika ykjaia yrogy npo Acouianito, nependoadae sik BIacHE IPUHHATTS BHYTpilL-
HBOTO HOPMATHUBHO-IIPABOBOTO aKTa (TpaHC(OPMAIlil0), TaK i 3MiHCHEHHS KOHTPOJIBHOI JIsITBHOCTI 32 BUKO-
HaHHSM I10JIOKEHb CTPAXOBUX JUPEKTUB. [HIIMMU ClI0BaMU, IMITIEMEHTALIisI EBPONIEHCHKUX TUPEKTUB Y cdepi
CTpaxyBaHHs CIIpHUs€ rapMOHi3alii HalliOHAIBHOTO 3aKOHOJABCTBA YKPAiHU 3 €BPONECHCHKUMU CTaHAAPTAMHU,
a TaKO)XK BUMAarae CTBOPEHHs! €()eKTUBHOT CHCTEMHU BHYTPILIHHOTO KOHTPOJIIO Ta KOPIOPATUBHOIO YIIPaBIIiHHS
B CTpaxoBili cepi.

BerynuBim 1o ckiany MibkHapoAHoi (iHAHCOBOI CHCTEMH, YKpaiHa OTpUMAae MOMJIMBICTb HEPEUTH
JI0 MOJIENI PETYIIOBAHHS Ta HAIVISAY, M0 0a3yeThCs Ha MIKHAPOIHO-BU3HAHWX MPHUHIIMIIAX, SKi 3aKpiIUIeHI
y nupektuBax €Bpomnelicbkoro Coro3y, MDKHApOIHHMX JOTOBOpax 1 CTaHJapTax HpPOBiAHUX (iIHAHCOBHX
OpraHi3ariii.

VY auHamini po3BUTKY IPOLEC CTBOPEHHS €IMHOTO €BPONEHCHKOIO CTPaXOBOIO PUHKY NPOMIIOB I’ Th
eTalliB:

[lepme moxominas mupextus (Directive 73/239/EEC, Directive 73/240/EEC, Directive 79/267/EEC,
Directive 78/473/EEC) [3; 4; 9; 10] cnpssMOBaHO Ha BCTAHOBJICHHS PIBHOCTI B PEeXUMI HAINISATY, a TAKOXK Ha
peaitizanilo NpUHOMITY CBOOOAM ycTaHOBHU. Jlyst 3a0e3reueHHs] €JMHOTO PEryISATOPHOIO MOPSIKY B AUPEK-
TuBax €Bporneiicbkoro Coro3y BHUKOpHUCTaHa Kiacu(ikaliss «CTpaxyBaHHS XUTTs» (3000B’s3aHHS Maslu
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Jlioamuna depoptok

JIOBTOCTPOKOBHI XapakTep, IO BiloOpaskaiocs Ha 0COOIMBOMY MOPSIKY (OpPMYBaHHS CTPaXOBHX PE3EpBiB
1 BUMOTaX MiHIMaJbHOTO CTAaTyTHOTO KaITliTaly) Ta «CTPaxyBaHHs iHIIE, HIK KATT» (03HAUYEHO CIMHAIATh
KJIaciB (BHIIB) CTpaxyBaHHS 3 METOIO BBEJCHHS €MHUX BUMOT JI0 YCTAHOB MPH HAJIaHHI JTEH3i1).

[lepie MOKOMIHHS AUPEKTHB 3aKPIlTIIO MPUHINI CBOOOAN YCTaHOB, 3000B’SI3YI0OUH JIepKaBH-WICHH
€BPONENCHKOTO CITIBTOBAPUCTBA JI03BOJISITH HA X TEPUTOPISIX CTBOPEHHS CTPAXOBHX OpraHizamiil 6e3 mposiBis
TUCKpHUMiHAIIii.

Hpyre nokoninuas aupektuB (Directive 88/357/EEC) [13] BU3HAUMIO MPUHIKI CBOOOMM HAaIaHHS
MTOCIYT Y cepi CTPaxoBOi MisTBHOCTI, JETali3yBaIO OKPEeMi TIOJI0KEHHS ITEePIIIOTO TOKOJIIHHS JUPEKTUB MO0
cBOOOIM yCTaHOB. 3T1IHO 3 TIPUHIIMIIOM CBOOOIN HAJaHHSA MOCIYT Yy cepi CTpaxoBoi MisIIBHOCTI, CTPaXOBiit
KOMIIaHii, 3aCHOBaHill y aepkaBi-uiieHi €Bporneiicbkoro Coro3y Ta 32 YMOBH HasBHOCTI JIIEH311 TI03BOJICHO
HaJlaBaTH CTPAXOBi MOCITYTH B IHIINX JieprkaBax-dwieHax €Bporeiickkoro Coro3y 6e3 OTpuMaHHs Ha Te JO/at-
KOBHX J103BOJIiB. OTKe, BCTAaHOBJIIOIOUN 3a00poHYy Oy/b-sSKOi AUCKpUMiHaii y chepi HaJaHHS MOCTYT, CTpaxo-
BUM KOMITaHisIM HaJaHO JT03BUJ1 HA BUKOPUCTAHHS MOMKJIMBOCTEH €MHOTO €BPOIEHCHKOTO CTPAXOBOTO PHHKY.

BaxxuBuM NTOCSTHEHHSM TPETHOTO MOKOMiHHS nupektus (Directive 92/49/EEC, Directive 92/96/EEC)
[3; 4] cranma ocTaToYHa rapMOHI3aIlisl HalliOHAJIFHUX ITOJIOKEHB M0I0 KOHTPOIIO Y chepi cTpaxoBoi AisITbHO-
CTi Ta BUMOTH TEXHIYHUX PE3EpPBiB CTPaXOBUX opraHizaiiii. Harsiosi opranu neprkasu, B AKiil 3apeecTpoBa-
HHUI CTPaxOBHK, OTPHUMAIIN IIHPOKI TOBHOBAKEHHS II0/I0 PETYIIOBAaHHS HOTO JISUIBHOCTI y paMKax €Bpormeii-
cpkoro Coro3y, BKITIOUAIOYH MOKITMBOCTI CKacyBaHHS JILEH3IT Ta «3aMOPOXKeHHs» akTuBIiB. CITijl 3ayBayKHUTH,
II0 BIIEpIIe HAa HOPMATHBHOMY DiBHI B MeXaX TPETHOTO IOKOJIHHS JUPEKTHB OYyIIM 3aripOBaKeHi BUMOTH
JUTSE KOHTPOITIOFOYMX aKI[IOHEPiB Ta WICHIB KEPIBHUX OpPTaHiB MIONAO0 iX KBawi(ikarii, mpodeciifHnX HaBUYOK,
a TaKoX 3a00POHU 3/T1HCHEHHS MOHOIIONIICTUYHOT JIISTTHHOCTI CTPAaXOBUX OpPTaHi3aIlii.

YeTBepTe MOKOMIHHS AUPEKTHB OHOBUIIO CTPYKTYPY CHCTEMH IPYyASHIIHHOTO Hansiy y cdepi cTpaxo-
BOI1 JIISTTRHOCTI (03HAYEHO PivHY KOHCOJIT0BaHy (iHAaHCOBY 3BITHICTH ISl IEBHOTO BUJIY ITiIITPUEMCTB, BKITIO-
Yarouu OaHKH Ta CTPaxoBi KOMIaHIT) Ta CIPOCTHIIO (DiHAHCOBY 3BITHICTh CTPAXOBHKIB i3 METOIO OTIEPATUBHOTO
pearyBaHHs Ha 3MiHU TIoTped crpaxoBoro puHKY (Directive 83/349/EEC, Directive 78/660/EEC, Directive
91/674/EEC) [5; 11; 14]. YV Mexax iHIIIaTUB YETBEPTOTO MOKOJIHHS JUPEKTUB BU3HAYCHO NepeCcTpaxyBaHHs
SK CTPYKTypOBaHy Tepeaady pU3HKIB BiI CTPaXxoBOi KOMIaHII JI0 mepecTpaxyBaibHOi opraHizauii (Directive
79/239/EEC, Directive 92/49/EEC, Directive 98/78/EEC) [3; 6; 8], a Takox BIIPOBaJHKEHO 3aXONH 3 MNTaHb
peopranizarii abo mikBigamii crpaxoBux kommadii (Directive 2001/17/EC) [7].

IT’aTe TTOKOIHHS AUPEKTHB ITOB’S3YIOTh 13 CTBOPEHHSIM €BPONEHCHKOTO areHTCTBA 31 CTpaxyBaHHS Ta
npodeciiiHuX MeHCiH, KIIFI0YOBOI0 METOI0 HOBOBBEICHUX JUPEKTHB CTAJIO 3a0€3MeUeHHS €HOCTI Ta PO30pO-
CTi CTPaxOBOTO PHHKY, & TAKOX 3MIIIHCHHS MI>XHAPOHOTO CIIBPOOITHHIITBA HAIIAI0BHX opraHiB (Regulation
(EVU) 1094/2010 of the European Parliament and of the Council of 24 November 2010) [12].

OOpaBmy cTpaTeriyHnii BEKTOp PO3BUTKY YKpaiHH, CIIPSIMOBAHUIT Ha €BPOIIEHCHKY IHTETparlilo, mepes
BITYU3HSHOIO JOKTPHHOIO Ta IOPUANYHOIO TIPAKTUKOIO MOCTANIO0 YAMAJIO MUTaHb, KIFOYOBE Cepe]] SKUX — KpH-
THYHWH aHaJi3 HOPM YMHHOTO BITYM3HSIHOTO 3aKOHO/ABCTBA, SIKI PETIAMEHTYIOTh BiIHOCHHHM Y cdepi cTpa-
XyBaHHS, BiJITOBITHICTh IIUX HOPM €BPOIEHCHEKUM AMPEKTHBAM i TIPABOBHUM IO3HIIISIM €BPOIEHCHKOTO CyIy
3 ITpaB JIIOAWHH. Buie3asHaueHnit pakT ITKOM JIOTT9HO 00T pyHTOBYETHCS TUM, IO PO3POOKA CyIacHOTO 3aK0-
HO/IaBCTBA MaJia O 31ifICHIOBATHCS 3 BpaXyBaHHSIM OCHOBHHX BHMOT 3aKOHO/IaBCTBa €Bpomnelicbkoro Corosy,
sKi Ykpaina 3000B’s13a1acsl IMIUIEMEHTYBATH B MeKaxX YToau 1po acoriariro 3 €C, a Tako) BUXOJSYH 3 TIPHH-
LUTIB, BU3HAUYEeHNX MiXKHapOIHOIO acoriarliero opradiB crpaxosoro Harsay (IAIS) [2, c.162].

€Bporieiicbka iHTErpalis craja BU3HAYaJIbHAM YHHHHUKOM KOMIDIEKCHOI pedopmu (iHaHCOBOTO CEK-
Topy YKpaiHu, 30Kpema y cdepi ctpaxyBanHs. Benenns B firo HoBoro 3akony Yipaian «IIpo crpaxyBaHHs»
(Ne 2751-1X Binx 18 mucromama 2021 p.) 03HAMEHYBaJIO MEpeXif 0 Cy9acHOI MOJIEIi PerylItOBaHHs, 10 TIepe/-
Oavae yHidikamiro knacudikarii cTpaxyBaHHs, OHOBJICHHS BUMOT IO JIiIIEH3yBaHHS, IJIATOCTIPOMOKHOCTI Ta
JIKBITHOCTI CTPaXOBHKIB, @ TAKOXK IMOCHJICHHS KOPIOPATHBHOTO YIIPABIIIHHS, YIIPABIiHHS PH3UKAMH Ta MeXa-
HIi3MIB ITepelaHHs CTPaxXOBOTO MOPT(Es.

KirrouoBHM 3aBIaHHSAM I1i€1 3aKOHOIaBYOT peOPMH € IMITIEMEHTAIIisI TUPEKTUB €Bporeiickkoro Coro3y,
SIKi CTAaHOBIISITH OCHOBY IOZIANIBIIOT MOJIEpHi3allii cTpaxoBoro cekropy. [Ipomec iMmuiemenTarnii nepegdadae He
JMIIe MPUHHATTS BHYTPIIIHIX HOPMAaTHBHO-TIPABOBHX aKTiB, a i CTBOPEHHS €()EKTUBHUX CHCTEM HAIIISTy Ta
BHYTPIIIHBOTO KOHTPOJIO, 10 3a0€3MeYyI0Th JOTPHMaHHS €BPONEHCHKIX CTAHIAPTIB 1 MPO30PICTh KOpIOpa-
THBHOTO YTIPABIiHHS .
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EBomontist mupexktuB €C y cdepi cTpaxyBaHHA — BiJl JUPEKTUB IEPIIOTO IMOKOIIHHS, IO 3aKPiIHIN
MPUHIUIT CBOOOIN YCTAHOBH, JI0 TUPEKTUB IT°ATOTO TIOKOJIIHHS, CIIPSIMOBAaHHUX Ha 3MIITHEHHSI CITiBIIpAIll HATJIS-
JIOBHUX OpraHiB yepe3 €Bponelchke areHTCTBO 31 CTpaxyBaHHS Ta MPO(ECIHHUX MEHCIH — IEMOHCTPYE MOCTY-
MIOBY TapMOHI3AIl[0 HAI[IOHAJIBHOTO 3aKOHOJABCTBA 3 MIKHAPOTHUMH KPAIIUMHU MpakTHKaMH. CTpaTeriqHuii
Kypc YKpaiHH Ha €BpPOIEICHKY iHTErpamilo BUMarae KpUTUIHOTO aHaJli3y YNHHOTO 3aKOHOIABCTBA, HOTO Bij-
noBigHOCTI TupekTnBaM €C Ta MPaBOBHUM IMO3HIIISIM €BPOIEHCHEKOTO CYIy 3 ITPaB JIFOIHHH.

Otxe, MOJEpHI3aIlisl CTPAXOBOTO CEKTOPY YKpaiHM Ha 3acajax €BpPOINECHCHKUX CTAHIApTIiB Ta MiKHA-
pomHuX MpuHIHITIB MiXXKHAPOIHOI acorriarlii opraiB crpaxoBoro Haraay (IAIS) cTBoproe ocHOBY Tt TPO30-
poro, e(peKTUBHOTO Ta CTIHKOTO PHHKY CTPAaXOBUX ITOCIYT, 3/IaTHOTO HTETpyBaTHCS Y I00AbHY (DiHAHCOBY
CHCTEMY Ta €()EKTUBHO pearyBaTH Ha HOBI PH3UKHU Ta BHUKJIHKH.
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AHomauyis. CTaTtTs npucBsiMeHa aHarnisy npaBoBOro cratycy BincbkoBoro ombyacmaHa, BU3HaYeHOMY
3akoHoMm Ykpainu Big 17 BepecHst 2025 poky Ne 4603-1X. AKLeHTOBaHO yBary Ha TOMy, LLIO NOBHOMAacLUTabHa
pocifcbka 30poriHa arpecia cnpuyvHuna CyTTeBi 3MiHM y CeKTopi 6e3nekn 11 060poHM, 30KpemMa 3POCTaHHS
YMCENbHOCTI BINCbKOBOCY>KOO0BLIB, YCKNaAHEHHS poTaLii, NigBULLIEHHSA i3UYHOro Ta NCUXOMNOriYHOro HaBaH-
Ta)KeHHs1 Ha 0COBOBWMI CKNag, a TaKOX MOCUIEHHS iIH(POPMaLiNnHO-NCUXONOriYHOro TUCKY. CyKyMnHICTb LnX dak-
TOpIiB BMMMHYNa Ha AOTPMMaHHA NpaB BiNCbKOBOCMY>KOO0BLIB i Npu3sena Ao 36inbLUeHHS KinbKOCTi 3BEepHEHb
oo nopyLUeHHs npas i csobop,.

Y cTaTTi y3aranbHEeHO HayKoBi HanpautoBaHHS, NPUCBSAYEHI IHCTUTYTY BiiCbLKOBOro oMbyacmaHa, Ta nig-
KpecneTbCs, WO BinbLUicTb JOCNiMXEHb OXONOBaNM nepiog A0 yxBaneHHs 3akoHy YkpaiHu «[1po Bilicbko-
Boro ombyacmaHay. O6r'pyHTOBaHO, LLIO aHani3 Moro nonoXeHb BUSIBMB NPOrasiMHn Ta CynepeYHocCTi, siKi nepe-
LKOAXKaTb e(PeKTUBHOMY (DYHKUIOHYBaHHIO OOCIiAXYBaHOro iHCTUTYTY. 30Kpema, 3akOH MICTUTb PO3MMUTI
hopmMyntoBaHHS LWoAo B3aemogii BincbkoBoro ombyacMaHa 3 iHwvMu cyb’ekTamm 3axXucTy npas BiiCbKOBO-
Ccny>X00BLiB, HE BM3HA4Yae KpUTEPIIB | NpoLieayp NpM3HaYeHHs Ta 3BiNbHEHHS L€l NocagoBoi 0cobu, He BCTa-
HOBJIOE BMMOT LLIOAO HOPMONYHOT OCBITM abo A0CBiAY NPaBO3axXMCHOI OisifIbHOCTI.

OcobnmBoto NpobrneMoto € BiACYTHICTb YiTKO BU3HAYEHNX 3aX0AiB HOpUOMYHOI BiANOBiAaNbHOCTI 32 HEBUKO-
HaHHS 3aKOHHMX BMMOT oMbByacmaHa, Lo HiBEMe NOro NOBHOBAXKEHHS Ta MepELLKOAXaEe pearibHOMY MOHOB-
MEHHIO MOPYLLEHNX NPaB BiNCbKOBOCMY>KOOBLIB.

3pobreHo BUCHOBOK, LLIO CTaH 3axMCTy NpaB BiiCbKOBOCIY>XOOBLiB Y BOKOIOYiM AepXaBi Hanpsimy BNnvBae Ha
MOpParibHO-MCUXOSONYHMIA KriMaT BiliCbKOBMX Nigpo3ainie, BUKOHAHHA NiaHiB Mobinisauii Ta HacTpoi B yKpaiH-
CbKOMY CycninbCTBi. ToMy HagineHHs BincekoBoro ombyacmaHa HeoOXigHUMM O BUKOHAHHSA MOro oOoB’s13KiB
MOBHOBAXXEHHSAMM, @ TAKOX BCTAHOBMEHHS KOPECTMOHAYIUMX LM NMOBHOBaXKEHHSIM ODOB’sI3KiB Ta BignoBigarnb-
HOCTI iHWMX OCiB, € 3anopykor peanbHOro MO3UTMBHOIO BMIMBY Ha 3aXUCT nNpaB 0COB0BOro cknagy 306ponHuX
Cwvn YkpaiHu Ta iHWKnX BiICbKOBMX (hOPMYBaHb. ICHytoui y npaBoBOMY cTaTyci BiicbkoBoro ombyacmaHa npora-
NIMHW Ta CynepeyHOoCTi MatoTb ByTn YCyHeHi, Toai QisnbHICTb Liel nocagoBol ocobu 3Moxe peanbHO BNAVHYTU Ha
CTaH JOTPMMAaHHSI NpaB BiiCbKOBOCYXO0BLB Ta 36inbLUNTN eDEKTUBHICTL MPOLIECIB BINCLKOBOIO YrpaBIiHHS.

Knouosi criosa: BilicbkoBun ombyacmaH, BiICBKOBOCIYXOO0BLi, 3axXMCT MpaB  BiliCbKOBOCIYX00BLB,
306ponHi cunu YkpaiHu, NopyLUeHHs MpaB BiCbKOBOCY>KO0BLB, BiICbKOBE yNpaBniHHs, NpaBOBUiA CTaTyc.
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Abstract. The article is devoted to analyzing the legal status of the Military Ombudsman as defined by
the Law of Ukraine of 17 September 2025 No. 4603-1X. The focus is placed on the fact that the full-scale
Russian armed aggression has caused significant changes in the security and defense sector, in particular

ISSN (Online) 2617-975X. Ehrlich’s Journal. 2025. Volume 15 67



IpynHa LWoniHa

the increase in the number of service members, the complication of rotation processes, the rise in physical
and psychological pressure on personnel, as well as the intensification of information and psychological
influence. The combination of these factors has affected the observance of the rights of service members
and led to an increase in the number of complaints regarding violations of rights and freedoms.

The article summarizes scholarly contributions dedicated to the institution of the military ombudsman
and emphasizes that most studies covered the period prior to the adoption of the Law of Ukraine “On the Military
Ombudsman.” It is substantiated that an analysis of the law’s provisions reveals gaps and inconsistencies that
impede the effective functioning of the institution under examination. In particular, the law contains vague
formulations regarding the interaction of the Military Ombudsman with other entities responsible for protecting
the rights of service members, does not define criteria and procedures for the appointment or dismissal of this
official, and does not establish requirements for legal education or experience in human rights protection.

A particular problem is the absence of clearly defined measures of legal liability for failure to comply with
the lawful requests of the ombudsman, which undermines the effectiveness of his powers and impedes the real
restoration of violated rights of service members.

It is concluded that the state of protection of service members’ rights in a warring country directly affects
the moral and psychological climate within military units, the implementation of mobilization plans, and public
attitudes in Ukrainian society. Therefore, granting the Military Ombudsman the powers necessary to perform
his duties, as well as establishing corresponding obligations and responsibilities for other actors, is essential
for ensuring a real positive impact on the protection of the rights of the personnel of the Armed Forces
of Ukraine and other military formations. The existing gaps and inconsistencies in the legal status of the Military
Ombudsman must be eliminated so that the activities of this official can truly influence the observance of service
members’ rights and improve the effectiveness of military governance processes.

Key words: Military Ombudsman, service members, protection of service members’ rights, Armed Forces
of Ukraine, violations of service members’ rights, military governance, legal status.

IMocTranoBka nmpodaemu. [ToBHOMacmTabHa pocilickka 30poiiHa arpecist CyTTeBO 3MiHMJIA BiIHOCHHU
y CeKTopi Oe3mneku 1 000poHH YKpainu. 3HauHO 301IbIIMIIACS YMCENBHICTh BiiCBKOBOCITYKOOBLIB 30pOHHIX
Cun Ykpainu Ta iHIIUX BiliCbKOBUX (hopMyBaHb, 3pociia KibKiCTh BIHCHKOBUX YacTHH. MoOimi3anis 3a npu-
30BOM CITpHsiIa 3aJyYSHHIO JIO JIaB CHJI OOOPOHU IIUBUIBHUX 0CI0 3 HE3HAYHUM a00 BiJICYTHIM JOCBIJIOM Biii-
CBKOBOI ciIy:kOH. BomHOUac, akTUBHICTD BIICHKOBUX (POPMYBaHb Jep:KaBU-arpecopa 0OyMOBIIOE CKIIAJHICT
MIPOIIECIB POTAIlil, IO MiJIBUIIYE (i3UYHE Ta ICUXOJIOTIYHE HABAHTAKCHHSI Ha BIICHKOBOCTYOOBIIIB Ha JIiHI{
OoiioBoro 3iTkHeHHs. [locTiiiHi iH(OpMaLiHHO-ICUXONOTIYHI Onepalii NPOTHBHUKA, MOB'A3aHi 3 HaMaraH-
HSIMH 3HU3UTH JIOBIpY JI0 OpTraHiB IepKaBHOI BIaAM, y TOMY YHCi Y chepi MoOimi3alii, CTBOPIOIOTH 10JJaTKOBE
Hanpy>KeHHsI, HACIIIKN SIKOTO MO3HAYAIOThCSl Ha KUTTEIISUILHOCTI SIK BIHCHKOBHX, TaK 1 HUBLUIBHUX.

VY cykynHOCTI i (pakTopH BIUIMHY/IM Ha CyO'€KTHBHI Ta 00'€KTHBHI acHeKTH JOACPKaHHS NpaB BiCHKO-
BOCITY>KOOBIIIB. 3 OIHOTO OOKY, BUOpAIIIHS [UBLUIEHA 0CO0a, sIka HE MaJia JIOCBIly 3HAXOJKECHHS Y BiiChKOBUX
KOJIEKTHBAX, 1HOMI CIpUiiMae BUMOTH BiHCHKOBOI JUCLMIUIIHM SK MOpPYLIEHHs il 0COOMCTMX mpaB i cBOOOII.
3 iHmoro 00Ky, Ae(ilUT HAJIE)KHUM YHHOM IIiJITOTOBJICHUX Y CUCTEMI BHIOi BIICHKOBOI OCBITH OQillepiB, sKi
MAaroTh JIOCTaTHIM JOCBiJ, YMiHHS Ta HaBUYKHU 100 ONTHUMAIBLHOTO YNPABIiHHS BiHCHKOBUMH KOJEKTHBaMHU,
HE CIPUSB IiIBUIICHHIO SIKOCTI BIMICBKOBOTO YIpaBlIiHHA. [HOMI MPU3BOAUTE 10 MOMMJIOK Ta MOpPYLIEHb Mpa-
BOBHX mpunuciB. OKpeMuil OJIOK MpoOiieM MOB'SI3aHUH 13 SIKICTIO NPUUHSATTS PillieHb y CUCTEMi BIHCHKOBOTO
yIpaBIiHHS Ta HEAOTIKaMy iHQOPMYBaHHsI B Hili, III0 CTaHE IPEAMETOM aHaJIi3y Micisl 3aKiHUeHHS OOMOBHX Hil.
VY cykynHOCTI i haKTOpH COPHSIIH 301IBLICHHIO CKapT BiiCHKOBOCITYKOOBIIIB Ha OPYLIEHHS iX TpaB i CBOOOI.

[puiinsarts 3akony Yipainu «IIpo BilickkoBOro oMOyacMaHa» Majo O CIPUSTH ONTUMI3allii Takoi CUTY-
amii Ta 3MEHIIEHHIO KiJIbKOCTI OOTPYHTOBaHHMX 3BEPHEHBb BIMCHKOBOCTYX)OO0BLIB. OqHAK aHali3 BKa3aHOTO
3aKOHY CBiIYHTBH, 10 PUTaMaHHI HOMY MPOTaJMHU, HEOTIKH Ta CYyHNEepeyHOCTI HE JO3BOJSIOTH CIIpUMaTu
THCTUTYT BIHCHKOBOTO OMOyACMaHa SIK peaqbHHU 3ano0iKHUK TPaBONOPYIIEHb y cdepi BiCHKOBOI CITyKOu.
Bkazane 00yMOBITIOE aKTyaJIbHICTb TEMH IIi€1 CTATTI.

[TuTanns, noB’s3aHi i3 MPaBOBUM CTaTycOM OMOyAcMaHa, po3misaaB y cBoix gociimkeHHsax O. Kosanb,
SIKMI OOTPYHTYBaB, 1110, 3Ba)Kal04n Ha IUpoKoMaciuTabHy 30poiiny arpecito PO npotu Ykpainu, 301nb11eHHS
yrcenbHOCTI 30poitnux Cun Ykpainu Ta iHmmMX ckiaagoBux Cuia 000poHU, AOLITEHO BHOKPEMUTH 1HCTUTYT
oMOy/ICMEHa 3 BIHCHKOBHX NMUTAHb 31 CKJIaAy 1HCTUTYTY YIIOBHOBa)KEHOTO 3 MpaB JIIOAWHHU B OKPEMY Camo-
CTiliHYy cTpyKTYpy. IIpn oMy moTpiOHO BpaxoByBaTH AOCBiA MPOBIIHUX KpaiH CBITY B Wil cdepi Ta peamnii
ceorofenns [1]. B. Tapaciok oOrpyHTyBaB, 10 MoTpeba B HUBUIBHOMY KOHTPOMI Haj OOOPOHHUM Ta Tpa-
BOOXOPOHHHMM CEKTOpaMH HacamIiepe] NMPOAMKTOBaHA 1HTEpecaMH HalioHaNbHOI Oe3nexu. OAHUM i3 3amo-
ODKHHMKIB MOXKJIMBOTO IMPABOOXOPOHHOTO YHM BiMCHKOBOTO CBaBULIS € IHCTHTYT BiHCBKOBOTO omOyacmaHa,
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SIKUH TIOKITUKAHUH TiATH BUKIIOYHO Ha KOPUCTH 3aKOHY, IpaB i cBOOOT BiiCKKOBOCTYKOOBIIIB Ta IIUBLILHOTO
HaCeJICHHS Ha TEPUTOpii CHeliadbHUX YU BIHICHKOBHMX oOllepaliil. AKTyalbHICTh 3alpOBaKCHHS [HCTUTYTY
BIiCHKOBOTO OMOyZICMaHa, Ha JYMKY aBTOPA, 10AATKOBO ITOCHIIIOETHCS CyYaCHUMH TEHACHLISIMU T4 YMOBaMHU
LMBITI3aIIHOTO PO3BUTKY, TpoIlecaMu Tiodarizallii ToTaipHoi iHdopMartliitHoi mpo3opocrti [2]. 3acoyroBye
TaKOXK Ha yBary 3ailicHeHHHd (axiBusMu JKeHEeBCHKOTO LEHTPY AEMOKPATHYHOIO KOHTPOMIIO HaJl 30poiiHMMHU
cwitamu JI. Caguxond, M. Mak®anserom, P. Typrio Ta iHmmMy HayKOBISIMH aHai3 nocBiny Kanaamn, Bemn-
xoi bpuranii, ['py3ii, Ykpainu Ta iHmmx aepkaB y cepi 3aXucTy npaB BiiChKOBOCTYk00BIIiB [3]. Bogrodac
CJIiJT CKa3aTH, 10 BKa3aHi Ta JesKi iHIII Mmparli OXOIUTIOTE NIepiofl 10 TpUHHATTS 3akony Ykpainu «IIpo Biii-
CHKOBOT'O OMOYJICMaHa», TOMY HOBEJIM 3aKOHOAABCTBA MOTPEOYIOTh OKPEMHX HAYKOBUX PO3BIIOK.

Mera cTaTTi — BU3HAYUTH OCOOJIMBOCTI MIPABOBOTO CTATYCy BIHCHKOBOTO OMOYJICMaHa BiATIOBITHO JI0
3akony Ykpainu Bin 17 BepecHs 2025 poxy Ne 4603-IX «IIpo BificbkoBOTO OMOyZICMaHay.

3a0e3neyeHHs IepKaBOIO TapaHTii paB 1 cBOOO JIOAUHM Ta POMaISIHUHA BUCTYIIA€ OIHUM 13 MTOKa3-
HUKIB JIeMOKpaTH4HOi IpaBoBoi AepkaBu. Cria ckasar, IO 3 MOYATKy MOBHOMACLITAOHOTO POCIHCHKOrO
BTOPTHEHHS KIJTBKICTh 3BEPHEHbB BiJl BIHCHKOBOCIYKOOBIIIB 010 ITOPYIIESHHS 1X TpaB i CBOOO 301mbIIHIacs.
LlenTpanpHe yIpaBIiiHHS 3aXHCTy TpaB BiliCBKOBOCTYXOOBIiB MiHicTepcTBa 000pOHN YKpaiHH CTaHOM Ha
13 gepBHs 2025 poKy po3miIsiHyIO 3a miBTopa poku moHax S000 3BepHEHB Ta 3aMUTIB BiJ] BINCHKOBOCTYKOOBIIIB
Ta 4JeHiB ixHiX ciMelt. Y 2024 porri Takux 3BepHeHb HafAiinuio 2340, a 3a MeHII Hix 3a miBpoky 2025 poky —
2 734. lle cBimuuTH PO 3pOCTaHHS JIOBIPH Ta peabHy MOTPedy BICHKOBUX y TIpodeciiiHiil mpaBHUYIN JOTIO0-
MO3i. Y pe3ynbTari BKUTHX 3aXOJiB 3a Ieil 4ac MmoHoBIeHO mpaBa 2 038 BiiCHKOBOCTYKOOBIIIB Ta YIIEHIB
ixHix cimed. 3 axux 1037 — y 2025 pori [4]. [Ipo akTHBHICTH TOJAaHHS BIHCHKOBOCITY>KOOBIIIMH 3BEPHEHb
y TOCIIKyBaHii cdepi cBigUaTh i 3BiTH YoBHOBaXkeHOTO BepxoBHOi Pagu Ykpainu 3 nmpas mroqnan. B HUX,
30KpeMa, 3a3HadaeThes, 1o mpotsaroMm 2024 poky B iHTepecax BiliChKOBO300OB’si3aHUX, BIHCHKOBOCITYKOOB-
11iB, TIPaBOOXOPOHIIIB Ta YICHIB IXHIX POAMH A0 YIIOBHOBKEHOTO HAJINIIIO TOHAT 6,8 THC. 3BepHEHb; BiJl
BETEpaHiB Ta WIeHIB iXHIX poawH — oHax 1,2 Trc. BilichkoB03000B’sI3aH1 Ta YWIEHN iXHIX POJAMH 3BEPTAINCS
3 MMUTaHb JIOJEPXKaHH MPaB ITiJl 9ac TMPU30BY Ha BIMCHKOBY CITy»kOy mpu MoOimizarii (moHax 3,3 THc. 3Bep-
HEHb) Ta aJbTepHATHBHOI CITy:kOm (ToHaz 700 3BEpHEHB); Y 3BepHEHHSAX BiHCHKOBOCITY>KOOBIIIB MTOPYIITyBa-
JIMCS IMTAHHSI OXOPOHU 3[J0POB’sI Ta MEIUYHOI 10IIOMOTH, MOPSIIKY MPOXO/KEHHSI Ta 3BIJIbHEHHS 3 BiICHKOBOT
CIIy>kOH, TPOIIOBHX BUIUIAT, MaTEPialbHOIO Ta COLIaNbHOTO 3a0e3MeueHHs TOwwo [5].

CyuacHmii erarn BiJcidi pociiicbKiil 30poiiHil arpecii BUMarae KapIMHAJIBHOTO ITOCUIICHHS PiBHS BUKO-
HaHHA KOMIUIEKTYBaHHS 0CO0OBUM ckianoM 30poiHux Cui YkpaiHM Ta iHIIMX BiHCHKOBHX (hOPMYBaHb.
3 oAy Ha 1e, cTallibHa Ta CIpaBeyInBa CUCTEMa IPaBOBOTO 3aXUCTY BiMICHKOBOCTYX00B1IIB Ha0yBae 0co-
01MBOT aKTYalIbHOCTI Ta CTPATEriyHOro 3HAUCHHS ATl 3a0€3MeUeHHs HAalllOHAJIBHOI Oe31eku epxkasu. B ymo-
Bax JIOBTOTPHBAJIOTO 30pOHHOTO KOH(UIIKTY Ta HasBHOCTI HU3KH OOMEXEHb, OOYMOBJICHHX Ji€I0 TIPABOBOTO
peXHMYy BOEHHOTO CTaHy, TUTaHHA BCEOIYHOI MiATPUMKH 0OCi0, siKi TepeOyBaroTh Ha cIyx0i y 30porHHUX
Cunax YkpaiHu Ta iHIIMX BiMCBKOBUX ()OPMYBAaHHSX, BUXOAUThH HA MEPLIMH IJIaH, JeTepMiHy0un e(heKTHB-
HiCTh (DYHKITIOHYBaHHS BChOTO CEKTOpY Oe3reku i 00opoHu [6]. 3abe3neueHHs HAIEKHOTO MTPABOBOTO 3aXH-
CTY BIHiCHKOBOCITY>KOOBIIIB € HE JIMIIIE 00O0B'SI3KOM JIepKaBH, alie i (pyHIaMeHTaIbHOO TTePelyMOBOO ITiITPH-
MaHHS BUCOKOTO PiBHSI 000POHO3/IaTHOCTI Ta COMialIbHOI CTAOUTFHOCTI y BIICBKOBOMY CEpEIOBHIILL.

17 Bepecns 2025 poky BepxosHoro Pamoro Ykpainu Oymo npuiinsato 3akoH Yikpaiau Ne 4603-1X «Ilpo
BiiicekoBoro omOyacmana». MeToro HNpUIHATTS LBOTO 3aKOHY OyJlO BH3HAUEHO CTBOPEHHS JIOAATKOBOIO
e(heKTUBHOTO MEXaHI3My 3aXHCTy TpaB BiHCHKOBOCIY)KOOBIIIB, SIKHI JAOMOBHHUTH ICHYIOYi 3aCO0WM 3aXHUCTY
KOHCTUTYIIIHHUX TIpaB i CBOOOJ JIOMWHY 1 TPOMAJSHWHA, HE BIIMIHSIIOUM iX 1 HE CTBOPIOIOYH IMIJCTaB IS
NepenIsiay KOMIIETEHIIT Jep>KaBHUX OPraHiB, sIKi 3a0€3Me4yI0Th 3aXUCT 1 TOHOBJICHHS ITOPYLLICHUX IPaB 1 CBO-
6ox [7]. 3asBneHa MeTa ySBISETHCS ACLIO CYNEPEWIMBOIO, apKe MEXaHi3M 3aXMCTy HpaB i cBOOOA, HaBIiTH
JOJATKOBHIA, HE MOXE iICHyBaTH y BakyyMmi — B Iiid cepi TICHO MeperuIiTaroTbes KOMITETEHITT pi3sHOMAHIT-
HUX Cy0 €KTIB — IPEICTABHUKIB IPABOOXOPOHHUX Ta MPABO3AXUCHUX OPTaHiB, Cyay, IEBHI 000B’SI3KH MOKIIa-
JICHO Ha KOMaHJHUPiB BIHCHKOBHUX YacTWH, (yHKIiOHYe lleHTpanbHe ympaBiiHHSA 3aXHCTy TpaB BifICHKOBO-
ciyx0oB1iB MiHicTepcTBa 000poHN YKpaiHu. BBeneHHs 1mie oHOTO Cy0’€KTa, Ha SKOTO MOKIAICHO 3aXUCT
IpaB BifiCEKOBOCITYXOOBIIiB, MOKE OyTH yCITIIITHUM, SKIIIO HOTO KOMITETEHIIisl Oy/Ie y3roKeHa 3 KOMIIETEHITI0
IHIIMX Cy0’€KTIB, a TAKOXK BU3HAYEHI OCOOIMBOCTI Ta MEXIi B3a€MOJIii MiXk HUMHU. AHaJi3 TOJ0KEeHb BKa3a-
HOTO 3aKOHY CBIIYMTH MPO HAI3BHYAMHO PO3MHUTI PAMKH Takoi B3a€MOAIl — B HbOMY B)KHUBAIOTHCS TEPMIHU
Ha KIUTAJIT: «B3a€MOJIATH JUIsl BUKOHAHHS CBOiX IIOBHOBa)KEHbY», «B3a€MOJII€ BIJIIOBIAHO 10 3aKOHOAABCTBAY,

ISSN (Online) 2617-975X. Ehrlich’s Journal. 2025. Volume 15 69



IpynHa LWoniHa

«BilicbkoBuit OMOy/ICMaH 3IMCHIOE CBOIO iSUTHHICTH Y TICHIHM CHiBIpalli 3 TPOMaJACHKUMH 00’ € THAHHIMH,
HaI[lOHATFHUMH Ta MIKHAPOJHUMH IPABO3aXWCHUMH OPTaHI3aIlisIMK Ta IHCTUTYIIISIME, eKCTIEpTaMu Y cdepi
3aXHUCTY TpaB 0ci0, Ha AKUX IMOMIUPIOETHCS sl IIHOTO 3akoHy» [8]. SIki MTOBHOBa)keHHS y SIKilf came B3aeMoIii
peani3yroThes, BIAMOBITHO /IO SIKOTO 3aKOHOJABCTBA, XTO TaKi eKCIIEpTH B cdepi 3aXUcTy — y 3akoHi YKpaiHu
«IIpo BiiicbkoBoro om0OyncmaHa» He MOSICHIOEThCS. [10ka30Bo, 110 B IbOMY HPABOBOMY aKTi JKOAHOTO Pazy
HE 3rajlye€ThCsl B3a€MO/IS 3 aJJBOKATaMU, 5IKi, BJIACHE, 1 3IHCHIOIOTh 3aXHUCT SIK OCHOBHUM BHUJ aIBOKATCHKOI
TUSUTBHOCTI, Y TOMY YHCITI 3aXUCT BIICBKOBOCITYKOOBITIB.

3araapHOBIZIOMO, IO IS iICHYBaHHS €()EKTHBHOTO TIPABOBOTO MEXaHI3MY pealti3allii MpaBOBUX HOPM y Oyib-
SIKil cpepi CyCITTPHAX BiTHOCHH JIJIsl IOPYITHUKIB MPABOBUX TPHUITUCIB Ma€ iCHYBaTH CHCTEMa FOPUANTHOI BiJIIIO-
BiflaJbHOCTI. AHami3 HOpM 3akoHy Ykpainu «lIpo BilicbkkoBoro oMOyacmMaHay CBiTYUTH, IO BiITOBITABHICTD 32
HEBHKOHAHHSI 3aKOHHMX BUMOT Lii€i T0Ca10BOi 0COOM ACKIIapy€EThCs, ajie HE yTBOPIOE IIPABOBUX HACIIIKIB.

Taxk, 4. 6 cT. 18 11pOTO TPaBOBOTO aKTy BU3Ha4ae: « HeBUKOHAHHS 3aKOHHUX BUMOT BilickkoBOTO OMOY/I-
cMaHa, HeHa/laHHsS a00 HaJaHHS 3aBiIOMO HEIOCTOBIpHOI iHpopMaIlii Ta/abo JOKyMEHTIB, HalaHHS 1HpOpMa-
1ii Ta/ab0 TOKyMEHTIB HE B TIOBHOMY 00Cs3i (32 HastBHOCTI BiAMOBiAHOI iH(opMariii Ta/abo TOKyMEHTIB 1 Bij-
CYTHOCTI 3aKOHHHUX HiACTaB JUId iX HEHaJaHH), @ TAKOXK MOPYLICHHS BCTAHOBJICHUX YaCTHHOIO YETBEPTOIO
1i€1 CTaTTi CTPOKIB pO3MIIALY 3anmuTy BifickkoBoTro oMOy/icMaHa 3a00pOHSOTECS 1 TATHYTH 32 COOO0 BCTAHOB-
JIEHY 3aKOHOM BiITOBiAANBHICTEY [8]. SIKUM 3aKOHOM BCTaHOBJICHO TAaKy BiIIOBiATbHICTh — HE BU3HAYCHO.

BincyTHicTh 9iTKO BU3HAUEHHUX 3aXO0/(iB FOPUIMYHOI BiJIMOBIIaIHbHOCTI 3HEIIHIOE TTOJIOKEHHS 4. 3 cT. 17
BKa3aHOTO 3aKOHY, SKMMH BH3HAUYEHO 00OB’S3KM KOMaHIWPIB (HAYaIbHUKIB) Ta OPraHiB BIICHKOBOTO yIpaB-
JiHHSA (OpraH yNpaBTiHHA), SKUM HaJiCllaHO BUCHOBOK BilickkoBoro omOyncmana [8]. 3 ogHOTO O0KY, BijIio-
BiJIHO JI0 HOPM IIi€i CTaTTi, BIAMOBIIHUIA KOMaHIUP (Ha49aJbHUK), OPTaH BIICHKOBOTO YIPaBIiHHS, TT0Ca0Ba
oco0a opraHy Aep>kaBHOI BIIaJ1, IKUM HaJliCJIaHO BUCHOBOK, 3000B’513aH1 PO3IISIHYTH HOT'O BUCHOBOK IIPOTSI-
TOM JECATH POOOUMX IHIB 3 AHSA MOTO OTpHMaHHS Ta MHCHMOBO NOBiOMHUTH BilickkoBoro omOyncmana mpo
BXKHTI 3aX0/IH, @ Y Pasi SKIIO BUCHOBOK MICTUTb MEPEJIiK PEKOMEHI0BAaHUX 3aXO/1B AJIsl IOHOBJICHHS MTOpYIIe-
HUX TIpaB 0coOu — iHpopMyBaru BilickkoBoro oMOyacmana [8]. 3 iHmoro 00Ky, crieriialbHa HOpMa Ipo BiJIIo-
BiJIaIbHICTh BKa3aHUX OCI0 y pa3i, KO0 BOHU IIHOTO HE 3pO0OIATh, Y 3aKOHOAABCTBI BiJICYTHSI.

Jus mopiBusHEA: Komeke YipaiHu Tpo aaMIHICTpaTHBHI TPABOMOPYIIEHHS MICTUTH cTarTio 188-40
«HeBukoHaHHS 3aKOHHUX BUMOT YTIOBHOBa)keHOTo BepxoBHoi Paan Vkpainu 3 mpaB ironuHW», BIATIOBIAHO 10
SIKOT HEBUKOHAHHS 3aKOHHMX BUMOT YIIOBHOB2XXEHOT0 a00 HOro mpencTaBHHUKIB YIIOBHOBa)XKEHOTO BepxoBHOT
Pagmn Ykpainu 3 mipaB JItonMHE TSATHE 32 COOOI0 HaKIa/leHHS mTpady Ha OCaoBUX 0Ci0, TpoMasiH — Cy0'eKTiB
T APUEMHUIIBKOI AiISTTBHOCTI BiJT CTa /IO IBOXCOT HEOIIOIAaTKOBYBAaHMX MIHIMYMIB JOXOJIB TpoMaisiH [9]. Moxk-
JIMBICTb CKOPHCTATHCS MPABOBUMH MEXaHi3MaMH, Meper0aueHIMH 3aKOHOJABCTBOM PO 3BEPHEHHS TPOMAJISH
TaKOX BiICYTHSI, TIPO IO CBITUNTH 3MicT 4.2 cT.12 3akony Ykpainu «IIpo BifickkoBoro oMmOyacmanay [8].

Kpim Toro, norpeOye ynockoHajeHHs MpoLeaypa NpU3HaYeHHsS Ta 3BUIbHEHHS BilickkoBoro omOya-
CMaHa, a TaKokK BUMOTH JI0 0Ci0, 1[0 MOXKYTh 3aiiMaTH 1110 ocay. Hi HasBHICTh IOPUINYHOIT OCBITH, Hi IOCBIJ
MIPaBO3aXUCHOI AISUTHHOCTI He OepyThCs y YHHHOMY 3aKoHi /10 yBaru. Bumoru, 1o BUCYBaIOThCS /10 0Ci0, SKi
MOXYTb 3alHATH II0 MOCANy, € HaJA3BHYAHO IIMPOKUMH, MU BBaXKA€MO, 1110 iM BiANOBIJAIOTH COTHI THCAY
rpoMaisiH Haoi epxasH. Lle yTBoproe HeOe3neky npu3HadeHHs Ha mocany BilicbkoBoro omOyacmana ocodu,
sIKa 332 CBOIM MPOQeCiitHIM JTOCBiJIOM, OCBITOIO Ta OCOOMCTUMH SKOCTSMHU HE 37aTHA e(DeKTUBHO 3aiiMaTHCA
IIPaBO3axXUCHOIO AistbHICTIO. [Iponenypa npu3HaueHHs TaKOXK MaKCUMaJIbHO cHpoleHa — BilicbkoBuit omOy-
CMaH IIPU3HAYa€ThCs Ha mocany YkazoM [Ipesunenta Ykpainu cTpoKoM Ha IT°SITh poKiB. OCOOIMBOCTI HOAAHHS
KaHAWJaTaMM Ha T0Caay CBOIX JOKYMEHTIB, IpoLenypa ix po3nisiay, Kpurepii BUOOpY MeBHOI KaHIUAATypu
y 3aKoHi BiICYTHi, IO POOUTH MOPSIIOK TPU3HAYCHHS BifichKOBOrO OMOy/ICMaHa MaKCHMAIBHO HETPO30PHM.
Tex came cTocyeThCs IPOLEAYPH 3BUIBHEHHS 1i€l 0canoBoi ocoOu — mepia x 3 13 migcTaB Takoro 3Bijib-
HEHHS HOCHUTbH OLIIHHUI XapakTep 1 crocyeThest NpUHHATTS IIpesunenTomM YkpaiHu BiANOBITHOTO pilIEHHS
y 3B’3Ky 3 HEBUKOHAHHSIM a00 HEHaJI)KHWM BHKOHAHHSAM iHoro (omOyrncMaHa) MoBHOBaXkeHb [§]. Bumorn
LI0ZI0 J10Ka31B TAKOTO HEBUKOHAHHS a00 HEHAJIC)KHOTO BUKOHAHHS y 3aKOHI BiACYTHI, pilIeHHS IPUIMA€ETHCS
[Ipe3unentom Ykpaiau oqHOOCIOHO, TOTpeda B iX OOTPYHTYBaHHI TaKOK HE perilaMEeHTOBaHa.

Bxazane cBiguuTh TIpO C1a0KiCTh TapaHTiil IpaBOBOTO craTycy BilickkoBoro omOyncmana. Jlist mopis-
HSHHS: YnoBHoBaxkeHUH BepxoBHoi Pagu Ykpainu 3 npas JOOMHN NPU3HAYA€THCS HA TTIOCAAY 1 3BUIBHSETHCS
3 mocaau BepxoBHoto Pagoro Ykpaiuu TaeMHUM TojI0CyBaHHSIM IUISIXOM TTOJIaHHS OIOJIETCHIB. YIIOBHOBaXeE-
HUM MO)Ke OyTH NPU3HAYCHO I'poMaJsiHUHA YKpaiHu, SIKHM Mae JOCBiA MpaBo3axucHOI AisuibHOCTI. [lopsimok
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BHCYBaHHS KaHAUAATYPU HA NOcagy YIIOBHOBa)KCHOTO Nependavae nomnepeaHiin po3msig Ha koMmiteTi Bepxos-
Hoi Pagu Ykpainu i miAroTOBKY HMM BHCHOBKIB IIOJO KOXXHOI KaHIUIATypH HA MOcaly YHNOBHOBaXXEHOTO,
BIJIMOBITHOCTI ii BCTAHOBIIEHUM BHMOTaM Ta IIPO BiJICYTHICTh MPHUYWH, SKi O MEePEIKopKaIi 3aiHATTIO HEIO
1i€l Tocajy, periaMeHTOBaHa TaKoXK MpoIietypa rojocyBanHs BepxoBroto Panoro Yipainu. [Ipuitastrs Bep-
X0BHOIO Paznoro Ykpainu pilleHHs Npo 3BUIBHEHHS 3 NOCaad YIOBHOBAKEHOTO O 3aKiHUCHHS CTPOKY, Ha
SIKUH HOTO OyI10 00paHo, 3AIMCHIOETHCS KOJIET1alIbHO, 10 CIYTYE 3aI0PyKOI0 IEMOKPATUIHOCTI Ta TIPO30POCTi
uiei nporeaypu [10]. Ha xanb, BiInoBiIHO 10 YUHHOTO 3aKOHY, 3BUTbHEHHS BilichkoBOTO OMOy/IcMaHa MOXe
BiIOYTHCS MUTTEBO, 3aKPHUTO 1 OE3MEPEITKOIHO.

Oxpemofi yBaru 3aciyroBye micue BiiicbkoBoro omOyzncmana y cuctemi JepKaBHUX OpraHiB Ta B CTPYK-
Typi cekropa Oesrneku i 000poHH. AHai30BaHMid 3aKkoH y CT.1 BH3Hadae, 0 OMOY/ICMaH € MOCaJ0BOI0 OCO-
Ooto, yepes sky IIpesunent Yipainu BignosinHo mo crarti 106 Koncrutyii Ykpaian ta crareit 4 i 5 3akoHy
VYkpainu «[Ipo HamioHanpHY Oe3mexy YKpaiHm» 3IHCHIOE JeMOKPAaTHYHWHA NHUBUTFHUN KOHTPOIB 33 CEKTO-
poM Ge3mneku i 000pOHH 3 MUTaHb 3a0€3TeUeHHS IOTPUMAHHS OpraHaMU BiiCHKOBOTO YITPaBIiHHS (OpraHamMu
YIpaBIiHHS), KOMaHAUpaMH (HadaJlbHUKaMH) TpaB BiHCHKOBOCIYKOOBIIB Y 3B 53Ky 3 BUKOHAHHSM HUMH
000B’s13KiB BifichbKOBO1 cmy»0u (i mami 3a TekcTom) [8]. Ham He Branocs 3HaiiTH y ¢T.106 OcHOBHOTO 3aKOHY
TIOJIOKEHb, SIKi CBLAYMIM O TpOo HOTro TIOBHOBaKEHHS y cepi KOHTPOIIO 3a JOTPUMAHHSAM TpaB i cBOOOI
JIONIMHU Ta TpoMaAsHUHA. 3rifgHo cT.5 3akoHy Ykpainu «llpo HamionanmpHy Oesmexy Ykpainm» llpesumeHT
Ykpainu 31iiiCHIOE KOHTPOITb 32 CEKTOPOM Oe3rekn i 000poHH STk Oe3MmocepeIHbO, TaK 1 4epe3 OYOTIOBaHyY HUM
Pany narionanpHOI Oe3mexu i 000poHH YKpaiHHM Ta CTBOPIOBAaHI HUM Y pa3i HeoOXiTHOCTI KOHCYJIBTaTHUBHI,
JopaIdi Ta i€ JoTToMiXKHI opradu 1 ciayx0wu [11]. Yn e BilickkoBuii omOyncMaH ctBoproBanuM [Ipesugentom
VYKpaiHu KOHCYJABTaTUBHUM, AOPAAYUM UM IHIIMM JonoMibkHUM opranoM? Hi, ananizoBaHnii 3akoH BU3HAYAE
BiiicekoBoro oMOyacMaHa sk I0CaoBy 0co0y, HE BKa3yIOouH Mo i1 HAJICKHICTh A0 KOHCYJIBTaTUBHOTO, 10pal-
YOro YM iHIIOTO AOMOMIDKHOIO OpraHy. 3aciIyroBye Ha yBary Mo3uLisi [0J0BHOTO IOpHINYHOIO YHPABIIiHHS
BepxoBHoi Paan Ykpainu, sike po3IIsIHYJI0 HPOEKT BKa3aHOTO 3aKOHY, 1 BU3HAYMIIO, 110 «3BAYKAIOUM Ha 3aKpi-
ieHe KoHcrutyniero Ykpainu Kojio ¢y0’€KTiB Aep)KaBHOIO KOHTPOJIIO Ta OOCAT iXHiX OBHOBAXKEHb, 3alpo-
MTOHOBAHMH y MPOEKTI CcIociO opraHizaiii Ta 3/1iiiCHEHHS BiIIOBITHOTO KOHTPOJIIO, Ha HAIIl MOTIISA, HE TPYH-
TYETbCSA HAa KOHCTUTYLIMHUX NPUIHCAX, IO CTOCYIOTHCS NapJIaMEHTCHKOTO Ta MPE3UACHTCHKOI0 KOHTPOJIIO.
Tak, oOcsar moBHOBaxeHb [IpesmmenTta YkpaiHu BU3Ha4YeHHWN 4acTHHOWO Tiepmioro crarti 106 Koncturymii
VYkpainu, a BignosigHo 10 yactuHu apyroi crarti 106 Koncrutytii Ykpainu «lIpesunent Yikpainn He Moxe
IepeaBaTy CBOI1 MOBHOBAXKECHHS 1HIIMM ocobaM abo opranam». KpiM Toro, 3rijHO 3 4aCTMHOIO APYTOIO CTaTTi
107 KoucTutytii YkpaiHu KOOpAMHYE i KOHTPOIIOE MisSUTbHICTH OpraHiB BUKOHABYOI BIIaH y cdepi HallioHAIb-
HO1 Oe3nexu i o0oponu Pana HartionansHOT 6e3mexn i 06oponu Ykpainmy» [12]. OTxe, HagineHHs BificbkoBOTO
oMOyzncMaHa QyHKLISIMH B cdepi 1eMOKPaTHYHOTO LKBIIBHOTO KOHTPOJIIO YSIBIISIETHCS JIEIIO CYIIEPEUIUBUM.

Cran 3aXHCTy IIpaB BiliCBKOBOCIY>KOOBIIIB y BOIOIOYiH AeprKaBi HampsiMy BIIMBA€E HA MOPaJIbHO-TICH-
XOJIOTIYHMHA KJTIMaT BIHCHKOBHX MiJPO3MiJiB, BUKOHAHHS TUTaHIB MOOiTi3amii Ta HAcTpOi B YKpaiHCHKOMY
cycminbeTBi. Tomy HanineHHs BificbkoBoro oMOyicMana HeoOXiTHUMH TSl BAKOHAHHS HOTO 000B’SI3KiB TIOB-
HOBa)XCHHSIMH, @ TAKO)K BCTAHOBJICHHS KOPECIIOHAYIOUMX LIUM OBHOBAXEHHSIM 000B’SI3KiB Ta B1INOBiJaJIbHO-
CTi iHIKX 0ci0 € 3aMOPyKOI0 PeabHOTO MO3UTUBHOTO BIUIMBY Ha 3aXHCT IPaB 0COOOBOTO CKIIATy 30pOHHUX
Cun VYkpaiau Ta iHIIUX BifiChKOBUX (opMyBaHb. ICHyIOUi y TIpaBoBOMY cTaryci BilickkoBoro omOymacMaHa
MIPOTAIMHU Ta CYMEPEYHOCTI MaroTh OyTH yCYHEHi, TOMi AISUTBHICTB Ii€] TIOCAI0BOI OCOOM 3MOXKE peajbHO
BIUTMHYTH Ha CTaH JOTPUMAaHHS ITPaB BIHCHKOBOCITYKOOBIIIB Ta 301TBIIATH €(DeKTUBHICTH TIPOIIECIB BICHKO-
BOTO YIIPABJIiHHS.
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AHomauyiss. MexaHiam 3axucTy aBTOpCbKux npaBs y €Bponi 6a3yeTbCca Ha rapMOHi30BaHOMY MPaBOBOMY MO
€C, ske NoegHye BUCOKNI pPiBEHb 3aXMCTY NPaBOBIIACHMKIB 3 aganTalieto 40 uMdpoBoro cepeaosumia, 6anaH-
COM iHTepeciB KOpUCTyBaYiB Ta iHHOBaUi. ABTOPCbKe MpaBO Hadae aBTopaM BUMKIIOYHI NpaBa Ha BUKOPU-
CTaHHS CBOIX OpUriHanbHUX TBOPIB, BKIKOYA04M IX BiATBOPEHHS, PO3NOBCIOLKEHHS Ta NOLUMPEHHSA. ABTOPChKE
npaBo HaJaeTbCa aBTOMATUYHO. Xo4a Ha piBHi €C HemMae eQMHOro aBTOPCHKOIo Npasa, TBOPLi KOPUCTYHTLCSA
3axMCTOM 3a HauioHanbHMMK 3akoHamu 27 aepxas-yneHiB €C i HaBiTb gani.

AsTopcbke npaso €C cknagaetbes 3 13 AMPEKTUB | 2 HOPMATUBHUX aKTiB, sIKi rapMOHI3yl0Tb OCHOBHI NpaBa
aBTOPIB, BMKOHaBLiB Ta iHWMX. BCTaHOBNIOKOYM rapMOHi30BaHi CTaHOapTh, 3akoHogaBcTBo €C npo aBTop-
CbKe MpaBO 3MEHLUY€E HauioHarnbHi po3BiXKHOCTI Ta 3abesnedye piBeHb 3axXUCTy, HEOBXiOHWIA ONA CTUMYIIO-
BaHHS TBOPYOCTI Ta iHBECTULN Y TBOPYiICTb. [@pMOHi30BaHi cTaHAapTN CNPUSAKOTb KyNbTYPHOMY PiI3HOMAaHITTIO
Ta NOKpaLlyTb AOCTYN 4O LMAPOBOro KOHTEHTY 1 NOCIYr ANg CnoxueadiB i 6i3Hecy no Bcin €sponi.

OcHOBHI eBpONenchbKi cTaHAapTH (PopMYTECS Yepes HU3KY OUPEKTUB Ta pernameHTiB, a KIM4YoBUM Ccyyac-
HUM fgokymeHToMm € Oupektua (E€C) 2019/790 npo aBTOpCbKe MpaBo Ta CyMiXHi NpaBa Ha €guHoMy uud-
poBoMy puHKy (DSM Directive / [InpektnBa npo LMdpOoBUIA EANHUIA PUHOK). 3aKOHOO4ABCTBO €BPOMNENCHKOro
Coto3y Npo aBTOPCbKe NpaBo po3pobrneHo Ansi rapMOHi3aLii OCHOBHMX MpaB Ta BCTAHOBIEHHA CMiflbHUX CTaH-
0apTiB y AepxaBax-yneHax. Lie 3abesneyye piBeHb 3aXMCTY, KU 3a0X04Y€E TBOPYICTb Ta iHBECTULIT, BOgHOYAC
NiZTPUMYIOUM KyNbTYPHE Pi3HOMAHITTA Ta KpaLlMii 4OCTYN 40 LUMPOBOro KOHTEHTY Ta MOCHyr No BCii €Bponi.
3akoHogaBcTBOo €C nNpo aBTOPCbKE MPaBO BKMOYAE AMPEKTUBM Ta HOPMATMBHI aKTU, LLO OXOMMOTh Pi3Hi
acnekTn 3axMCcTy aBTOPCbKUX MpaB, TaKi K TPUBAniCTb 3axXMCTy, ManHOBI NpaBa Ta MoparnbHi NpaBa. 3akoH
TaKOX MICTUTb MONOXEHHS LIOAO 3A4IMCHEHHS Ta 3abesneyeHHs OOTPMMaHHSA aBTOPCBbKOro npasa, a TaKox
BUMHATKN Ta OBMEXEHHS AN 3aXUCTy NpaB TBOPLIB Ta CMOXMBaYiB.

Knrouosi crnosa: 3axvcT aBTOPCbKMX MpaB, aBTOPCbKe NMPaBO, MEXaHI3MU 3aXMCTy aBTOPCbKMX Npa., iHTe-
neKkTyanbHa BIaCHICTb, BEPXOBEHCTBO Npaea, LUTYYHUN iHTENEKT.
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Abstract. The mechanism for the protection of copyright in Europe is based on the harmonised EU
legal framework, which combines a high level of protection for rights holders with adaptation to the digital
environment and a balance between the interests of users and innovation. Copyright grants authors exclusive
rights to use their original works, including their reproduction, distribution and communication. Copyright is
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granted automatically. Although there is no single EU copyright, creators enjoy protection under the national
laws of the 27 EU Member States and beyond.

EU copyright law consists of 13 directives and 2 regulations that harmonise the fundamental rights
of authors, performers and others. By setting harmonised standards, EU copyright law reduces national
differences and ensures the level of protection necessary to stimulate creativity and investment in creative
works. Harmonised standards promote cultural diversity and improve access to digital content and services for
consumers and businesses across Europe.

The main European standards are established through a series of directives and regulations, with
the key current document being Directive (EU) 2019/790 on copyright and related rights in the Digital Single
Market (DSM Directive). European Union copyright legislation is designed to harmonise fundamental rights
and establish common standards across Member States. This provides a level of protection that encourages
creativity and investment, whilst supporting cultural diversity and better access to digital content and services
across Europe. EU copyright law comprises directives and regulations covering various aspects of copyright
protection, such as the duration of protection, economic rights and moral rights. The law also contains provisions
on the enforcement and enforcement of copyright, as well as exceptions and limitations to protect the rights
of creators and consumers.

Key words: copyright protection, copyright, copyright protection mechanisms, intellectual property, rule
of law, artificial intelligence.

IMocTranoBka npo6aemu. He3Bakatoun Ha rapMoHizauito 1mo BckoMy €C, paMKH aBTOPCHKOTO IMpaBa
MOXYTh BIApI3HATHCS BiJ KpaiHu-uieHa. Y LbOMY KOHTEKCTI IHTEpakTHBHA KapTa aBTOPCHKOTO IpaBa
B €BpoIIi JONIoMarae KOpUCTyBavyaM JOCHIPKYyBaTH Ta MOPiBHIOBATH HalliOHAJIbHI CHCTEMH aBTOPCHKOTO MTPaBa,
Ha/Ial041 KJIIOYOBY 1H(QOpPMAIIiIO PO 3aKOHOAABCTBO, YCTAHOBH, PEECTPH aBTOPCHKUX TPaB, YNPaBIiHHA Mpa-
BaMHU, HaJIJaHHS IOPUIMYHOTO KOHTEHTY TOIIO.

Hudposi iHHOBaLii CTaBIsATh aBTOPCHKE MPaBO Ha BUMPOOyBaHHA. Lle poOMTH CTBOpEHHS, TOBTOpHE
BUKOPHCTaHHS a00 aBTOMaTH4HY TeHepallifo KOHTEHTY Ta MOIUPEHHS KOHTEHTY 10 BCbOMY CBITY IIPOCTIIINM,
HiK Oynb-komu. U BU TBOpELb, Y KOPUCTYBa4 TBOPYUX TBOPIB, BXKIUBO PO3YMITH, SIK 3aXHILATH Ta MOBa-
JKaTh aBTOpChKe mpaso. Lle Takox o3Havae, Mo HaM NOTPiOHO BIPOBAIKyBaTH iHHOBAIIIT Ta IIYKaTH CIOCOOU
MaKCHMaJbHO €()eKTHBHO BUKOPHCTOBYBAaTH aBTOPCHKE MPABO y HU(PPOBOMY CBITi.

€Bporneiicbka KOMICisl BUpILIMIIa pO3MOYaTy MpoLeaypy NOPYLICHH, HaiCIaBIIH JHCTa 3 OQiiHHIM
noBinomieHHsM 10 Crosenii (INFR(2025)4023) nys npaBHIBHOTO 3aCTOCYBaHHS JJupekTHBY po rapMoHiza-
L0 TICBHUX aCIIEKTiB aBTOPCHKOTO MpaBa Ta MOB’s3aHUX MpaB B iHPOpPMaLiiHOMY CycHiibCTBi Ta AUpeKTHBU
PO YIPaBIiHHS KOJIEKTUBHUMH mpaBaMu [8]. ABTopchke mpaBo €C mependadae BUKIIOUHE MMPAaBO aBTOPIB
JI03BOJISITH 200 3a00pOHATH MOLIMPEHHS CBOIX TBOPIB 13 TpoMachKicTIO. Lle BKitouae Bubip aBTOpiB peamisy-
BaTH CBOI IpaBa iHAMBiAyanbHO abo AOBipUTH abo mepenary ynpasiliHHS BciMa abo 4acTHHAMH OpraHizanii
KOJICKTUBHOTO YIPaBIiHHS a00 HEe3aJIe)KHUX YNPaBIiHCHKUX CTPYKTYyp. OJHAK 3a CIOBEHCHKUM 3aKOHO/AB-
CTBOM aBTOPH HE MarOTh 1HIIOTO BUOOPY, OKPIM SIK 3aJIMIINTH yIPaBIiHHI CBOIM MTPaBOM Ha KOJEKTHBHY Opra-
Hizamito. Lle mpu3BoauTH 10 M030aBICHHS aBTOpa BUKIIOYHUX MTPAB 1 KOHQIIKTIB 31 CBOOOI0I0 MPaBOBIACHHUKIB
BiIMOBJIATHUCS BiJl KOJIEKTUBHOTO YIpaBIiHHs, rapaHToBaHoi 3akoHoAaBcTBOM €C. Cuctema 000B’SI3KOBOTO
KOJICKTUBHOTO yNpaBIliHHsI, Tepe0aueHa CIOBEHCHKUM 3aKOHOJABCTBOM, € OOMEKEHHIM MpaB, BU3HAUCHUX
y HupexruBax. Tomy Komicist Hagcunae nucta 3 opiniiHuM moBigomieHHs M 10 CloBeHii, sika Tenep Mae 1Ba
MIiCsIli Ha BIIMOBib HA apryMeHTH, BUCYHYTI Komiciero. Y pasi BiICyTHOCTI 3310BiIbHOI BifmoBiai Komicis
MOYKE BUPILIMTHU HaficaaTH oO0rpyHTOBaHYy AyMKY 10 CroBeHii.

ABTOpPCBKE MPABO € BAXKJIMBUM €JIEMEHTOM KYJIBTYPHOTO PO3BHUTKY, OCKIIBKA BOHO JO3BOJISIE TBOP-
LSIM OTPUMYBATH BU3HAHHS Ta BUHATOPOAY 3a CBOIO poboTy. Lle Takok BakinBa eKkOHOMiuHa mpobnema ais
KyJABTYPHUX 1HIYCTpid (KiHO, My3WKa, BUJIABHHUIITBO TOIIO). ABTOPCHKE MPABO 3aXHILAE IHTEPECH aBTOPIB,
a TaKoX MPaBOBJIACHUKIB (BUIABIIB, MPOIIOCEPIB TOIMIO), IO CIIPHIE SKOHOMIUHIHM TuHaMiki cektopy. [onos-
HUH BUKJIMK 3aXUCTY aBTOPCHKOTO MIPaBa MoJIsirae B TOMY, 1100 aBTOPH MOIVIHM i HaJalli BOPOBaKyBaTH iHHO-
Balii Ta 30aradyyBaTy Hally KyJIbTypHY CHaAlIMHY, OTPUMYIOUH CIIPaBeIMBY OILIATy 3a CBOIO poboTy. OqHak
13 MOSIBOIO IU(PPOBUX TEXHOJIOTIH Ta [HTEepHETY BUKIIMKH, TIOB'SI3aHi1 i3 3aXUCTOM TBOPIB, 3pOCIHIH: MipaTCTBO,
migpoOKa, HeCaHKIIOHOBaHEe BUKOPUCTaHHS Tolo. HamioHanpHe Ta MiXXKHApOIHE 3aKOHOIABCTBO MA€ aanTy-
BaTHCs, 100 pearyBaTy Ha i HOBi MPoOIeMHu.

3axHuCT aBTOPCHKOTO TMpaBa 0a3yeThCsl Ha KiTBKOX PIBHIX 3aKOHONABCTBA: HAalliOHAJIBHOMY, perio-
HanbHOMY (Hampukian, €sporeiicbkomy Coro3y) Ta MikHapoaHomy. Y ®pannii Kogekc iHTenekryanbHOI
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BJIACHOCTI PETYNIOE aBTOPChKE MPaBO Ta MHOB’si3aHi mpasa [7]. 3okpema, BiH mependayae MopajbHE NPaBO
(HeBimuyXyBaHE 1 HEpO3MHCYBaHE) Ta MaTPUMOHIAIbHE TPaBo (TiepeaaBanHe) sl aBTOPiB.

BepHChKa KOHBEHIIisI IPO OXOPOHY JIITepaTypHHUX 1 XyJOXKHIX TBOpPiB, mpuiiHATa B 1886 porii, € Kirtodo-
BOIO MIDKHAPOJIHOIO YTOJIOT0, sIKa 3a0e31euy€e OCHOBY JIJIsl OXOPOHU JIITEPaTyPHHX 1 XyJOXKHIX TBOPIB [2]. Bona
0a3yeThCsl HA TPHOX OCHOBHHMX NPUHLMIAX 1 MICTHTh HOJIOKEHHS, 110 3a0e3MeuyloTh MiHIMaJIbHUN 3aXUCT
JUTS. TBOPIIIB, BKJIFOUAIOYM aBTOPiB, My3UKaHTIB, TIOCTIB 1 XyIOKHUKIB. KOHBEHIIIS T03BOJISIE€ TBOPISIM KOH-
TPOJIIOBATH, SIK, KUM 1 Ha SIKHX yMOBaX BHKOPUCTOBYIOTbCS iXHI TBOpH. BoHa Ga3yeTbcsi Ha MPUHLMII, 10
3aXHUCT iICHY€ 3 MOMEHTY «(ikcarii» TBOpy, TOOTO Horo HamucaHHs abo 3amuc Ha (i3WIHOMY HOCI, i aBTOp
ABTOMAaTHYHO OTPUMYE TIPABO Ha BCi aBTOPCHKI MTpaBa Ha TBip i Oy/Ib-sAKi TOXiTHI TBOPH, SKIIIO aBTOP MPSMO HE
BiIMOBHUTHCS BiJl HUX 200 TEpPMiH JIii aBTOPCHKOTO TIpaBa He 3aKiHYUThCS. bepHChKY KOHBEHIIIIO paTu(iKyBaIn
182 nepxawu 31 195 kpain, i BoHa BUMarae, o0 KpaiHu BH3HABAJIM MpaBa, 110 HAJEKaTh TPOMASTHAM YCiX
IHIIAX CTOPiH KOHBEHIII.

KoHnBeHIis criupaeTbess HA MOHATTA «KpaiHM MOXOPKEHHs». YacTo BU3HAUCHHS KpPAiHM IMOXOMKEHHS
€ TIPOCTUM: KOJIM TBip OITyONiKOBaHO B KpaiHi-ydacHHII 1 Hifge Oinmblne, e € KpaiHa moxomkeHHs. OnHak,
3rifHO 31 cTarrero 5(4), Kou TBip omyOmiKoBaHO «ogHOdacHO» («rpoTsiroM 30 AHIBY) y KITBKOX KpaiHax-ydac-
HUISIX, KpaiHa 3 HAMKOPOTILUM TEPMiHOM 3aXMCTy BU3HAYA€ETHCS K KpaiHa IOXOMKCHHS.

B enoxy IaTepHeTy HeoOMexeHa MyOiKallisi OHIIaliH MO)Ke BBa)KaTHCS IMyOITiKaIli€lo0 B KOXKHIN Fopuc-
JUKLI{ CBiTY 3 AocTaTHIM miakiarodeHHsM A0 Iureprery. Hesposymino, mo me Moxe 03Ha4aTH Uil BH3HA-
YeHHs «KpaiHu moxomkeHHs». Y cmpaBi Kernel mporn Mosley (2011) cyn CIIA «aidmoB BUCHOBKY, IO
TBip, cTBOpeHuil 3a Mexamu Crionyuenux LlTariB, 3aBaHTaxeHUil B ABCTpaliil Ta HaJeXHUTh KOMIIaHii, 3ape-
ectpoBaniil y ®iansuaii, Tum He MeHI, € TBopom CIHIA B cuy #ioro nmyomikarii ornaita». OnHak iHII cyau
CIIIA B momiOHHUX CUTYyaIisIX MU iHIIMX BUCHOBKIB, Hanpukiayn, Hakan Moberg mporu 33T LLC (2009).
[IuTanHs BU3HAYeHHS KpaiHM MOXODKEHHS JUIA LU(POBOi myOikamii 3alrmaeTbes MpeaMeToM CyHepedoK
TaKOX cepeJl HayKOBITiB-IOPHCTIB.

IpnanachKke 3aKOHOIABCTBO BiAPI3HAETHCS Bil KOHTMHEHTAJIBHUX IPABOBUX CHCTEM THM, 1110 BOHO BKJIIO-
Yae crieliajJbHe aBTOPChKe TIPpaBo Ha o(imiifHi TeKCTH, MOAI0OHE 0 aHTITIHCHKOTO TpaBa. [praHickka mpaBoBa
0asza, 110 PEryIoe aBTOPChKE NpaBo Ha OiIiifHI TEKCTH, a caMe TeKCTH, MIPUHHATI ypsaoM [prmanmii Ta foro
areHTaMH, a TaKoK TEKCTH, TPUHHATI ABOMA TaJlaTaMH ipiaHJChKOTO 3akoHOmaB4yoro oprany (Oireachtas),
Mmictuthest B Pozmini 19 3axony 2000 poxy [4]. IlonoxxeHHS IOTO pO3ALTY Mepe0adaroTh, M0 aKTH YPIIy Ta
3aKOHOJABYOI0 OPraHy 3axXHIIEHI CIeLiaTbHUMH aBTOPCHKUMHU IIPABaMH: BiAIOBIIHO, YPSAAOBUM aBTOPCHKUM
IIPaBOM Ta MapIaMEHTChKUM aBTOPCHKUM IpaBoM. Lli mpasa ailicHi mpoTsirom 50 pokiB 3 KiHIISI POKY, B SIKOMY
3aK0H a00 TekcT Oyio npuitHaTo. CyaoBi pilIeHHS TAKOX 3aXUIIEHI aBTOPCHKUM IIPABOM, SIKE HAJICKHUTH CylaM
B ILJIOMY.

OCKUIBKM TEXHIYHI CTaHAAPTU HE MOXOIATH BiJ ypsAAY UM NapJiaMeHTy, BOHM HE 3aXHIIEHI ypSIOBUM
YW MMapJIaMeHTCHKUM aBTOPCHKUM mpaBoM. CTaHIapTH3allis OUTBIIOCTI POAYKTIB Ta TIOCIYT € JOOPOBLITBHUM
IIPOLIECOM, @ TEXHIUHI CTaHJAPTH BCTAHOBIIOIOTHCS BiAOBIAHUM opraHoM. OHaK 11l CTaHAAPTH MOXYTb OyTH
3rofIOM MIPUHHSATI Yepe3 o(iMiifHi TeKCTH, TOOTO Yepe3 HOPMATHBHHIA aKT, | TAKUM YMHOM HaOyTH 000B’ I3KOBOT
cwtd. SIKOM 1M1 TeXHIYHI CTaHIapTH OyJIH MOBHICTIO BKIIOYEHI JO HOPMATUBHOTO aKTy, OTIPIITIOHEHHS 3a3Ha-
YEeHOT0 aKTy nepeadayano O myOsiKamiro HUX CTaHAAPTIB, ajie 3 ypaXyBaHHIM yPsIOBOIO aBTOPCHKOI'O MIPaBa.
OnHak Ha IPaKTHUI, KOJM TEXHIUHI CTAHIApTH BBAKAIOTbCS OOOB'SI3KOBHMH 10 BUKOHAHHSI HOPMaTHBHUM
aKTOM, J10 3aKOHY BKJIIOYAIOTHCSI JIMIIE IIOCHIIAaHHS Ta Ha3BH cTaHAapTis [9]. Lli HopMaTuBHi akTH, sIKi poOIsITH
TEXHIUHI CTaHAAapTH 000B’SI3KOBUMH, JiFOTh 3a JOIMOMOIOI0 METOAY IIEPEXPECHUX MOCHUIIAHb.

3axucT aBTOpPCHKOTO TpaBa B €Bpori (€Bponeiichkuii Coro3) y 2026 porri 6a3yeThcsi Ha TapMOHI30Ba-
HOMY IIPaBOBOMY II0JIi, SIKE TIOEHY€ KJIACHYHI MPHHLUIIM aBTOPCHKOTO MpaBa 3 ajarTaliero 10 uudppoBoro
cBiTy Ta mrygnoro inrenexTy (LLI). OcHoBHUIT 3aXUCT 3aUIIAETHCS BUCOKHM, aJle aKTUBHO €BOITIOIIIOHYE ITiJ]
BIIIMBOM reHeparusHoro I11I.

VY 2024 poni Buma panma 3 miteparyproi Ta xynoxkHboi BiacHOCTI (CSPLA) omy6ikyBana Kito4oBUit
3BIT IIOJO BIPOBAKCHHS 3aKOHY MPO IITYYHUH 1HTEJIEKT — €BPONEHCHKOIO PEIVIaMEHTY, CIPSIMOBAHOTO Ha
PEryIIoBaHHs WITyYHOTO iHTeNneKTy. Lle# 3BiT migkpecitoe KIo4oBy MpoOieMy Y3TOIKEHHS TeXHOJIOTTYHUX
IHHOBAIIIK 13 3aXMCTOM aBTOPCHKOTO TpaBa B Yac, KOJIU MOJIENli TeHepaTuBHOTO ImTy4dHOro iHTenekry (L)
3a3BUYall BUKOPUCTOBYIOTh 3aXHIIEHI TBOPHU 11032 €BPOIEHCHKOIO TepuTopiero [3].
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3 METOI 3axHCTy IOXOMKCHHS HAIIMX MJaHUX Ta IXHIX TBOPLIB Yy €BPOICHCHKOMY Macul-
Tabi, France Digitale [5], ¢ppaniry3pka opranizaitis, o o0'eIHy€e iHBECTOPIB 1 cTapTany Ta 3aXHIae iHHOBAIIii
y @panriii Ta €Bporri, omyOITiKyBaxa q0CIiPKEHHS 3 TTPOTIO3HIIIEI0 PillleHb, CIIPSIMOBAHUX Ha CTBOPEHHS 30a-
JIAHCOBAHO{, BUTPAIIHOI AJISl BCi€T CHCTEMH, sIKa 3aXMIIAE MPaBa TBOPLIB 1 €BPONEHCHKUX JAaHUX, HIATPUMY-
roun iggoBamii B 111.

[To-nepiue, Ha TIi 3pOCTaI0OYOr0 BUKOPUCTaHHS reHepatuBHUX Mozeneil LI, sxi yacto 6a3yroTecst Ha
TaHWX, 310paHuX OHJIAMH, 0COONMBO Yepe3 ckparinr, France Digitale mpomonye cucteMy ¢ikcoBaHOT oriatu
JUTS. TIPABOBIJIACHUKIB, sIKa 30CEPEPKYEThCA Ha OanmaHCci MiXK iHHOBAaIliIMH B MITyYHOMY IHTEJIEKTI Ta 3aXH-
CTOM aBTOPCHKHUX IpaB. laes nmomnsrae B CTBOpeHHI cucTeMu, Ae nocradyanbHuky Mofeneit LI minarunum 6 npa-
BOBJIACHHUKAM IIEBHY CyMy KOXHOTO Pasy, KOJIH iXHi 3aXHILEeHI pOOOTH BUKOPUCTOBYIOTHCS [l HABYaHHS LIUX
MoJiesiei, 0coOIMBO SIKIIO CTBOPEHI NMPOAYKTH HaraayroTh i podoTu. HarxHeHHa MeXaHi3MOM HpPUBaTHOTO
KOITIFOBAaHHS, 1151 MOJENIb MOIJIa O IPUHOCUTH 3HAUYHUH JOXiJ TBOPLISIM, PO3BUBAIOYHM IIAX1A, SIKUH y’Ke BU3HA-
HUH Ha MiKHapomHoMy piBHi. Hapermri, nocmimkenns France Digitale pekoMeHaye KOHCTPYKTUBHUI Jiasior
Mixk iHaycTpisimu LI Ta KpeaTHBHUMHU CEKTOpaMu JUIsl BCTAHOBJICHHS CIIPaBEJIMBOIO PO3IIOAUTY BUTOJ BiJ
LUX JaHUX.

[To-mpyre, France Digitale 3a3Hadae, 1m0 AOCTYI 10 SKICHUX IaHUX, SKi 9aCTO HE € IMyOIiYHO JOCTYII-
HUMH, € CepHO3HNM BUKIMKOM AJ1s1 po3poonukis LUI. ITpono3unis nependavae piBHUNA AOCTY A0 3aXUILEHUX
poOIT Ha PO3YMHHX, YECHUX 1 HEMUCKpUMiHANIHHUX ymMoBax. 11]o0 3abe3neunTn cripaBeyiiBe Ta TOCTYITHE
BHKOPHUCTaHHS, METOIO € 3aIpOBaKeHHs qudepeHiiiopannx Tapudis. L{i Tapudu BpaxoByBaTUMYTh €KOHO-
MIYHY I[iHHICTh JTAHUX BiJIOBIMHO /10 1X BUKOPHCTaHHS, HAJIAlOYM THYYKICTh aBTopaMm. KpiMm Toro, makeTHi
MIPOMNO3ULIT MOXXYTh CIIPOCTUTH HMPOLEAYPU Ta 3HU3UTH BUTPATH, BOLHOYAC 3a0€3ME€UyIOUH a/leKBaTHy BHHA-
rOpOLY sl TPABOBIACHHUKIB.

st 3a0e3nedeHHs] HAJIGKHOTO BIPOBAIKEHHS TAaKUX MPAKTHK Ba)KIMBO BPAXOBYBATH PI3HOMAHITHY
3aKOHO/aBYy 0a3y Ta MOCTIHHO 3MiHIOBaHI TEXHOJIOTIYHI iHHOBAIII. 3 FOPUAMYHOI TOUKH 30pY 3aCTOCYBaHHS
TaKuX pillleHb Ma€ TapMOHI3yBaTUCs 3 YMHHUM 3aKOHOAABCTBOM (€BporneichKka IUPEKTHBA MPO aBTOPCHKE
MpaBo) 1 BiAMOBIZaTH BUMOTaM MiXKHapoAHUX pamok (Takux sk BOIB) 6e3 xondmikty 3 Humu. llle oganm
BUKJIMKOM € TOUYHE BU3HAYCHHS NMPABOBIACHUKIB ISl 320€3II€UEHHS CIPaBeUINBOI BUHATOPOAH, 1110 CTBOPIOE
TeXHI4HI 1po06IeMu, 0COOIMBO BPAaXOBYIOUH, 110 aBTOPCHKE MPABO Ta PETYIIOBAHHS BUKOPUCTaHHS JaHHX
CYTTEBO BIJPI3HSIOTBHCS Bifl KpaiHW 10 KpaiHM, IO YCKJIaJHIOE OJHOMAaHITHE 3aCTOCYBaHHS LIMX MeEXaHi3-
MiB. Hapemri, 11i mpomno3wuirii MaroTh BPaxoBYBaTH CTPIMKY €BOIOLIIO0 MTYYHOTO iHTenekrty. [locTiitai Tex-
HOJIOTIYHI JOCATHEHHS BUMAraroTh IIBUIKUX 1 PETYISIPHUX KOPUTYBaHb PETYISTOPHOI 0a3w, mo0 3anodirtu
3acTapiieHHIO ITUX PIillIeHb. 3MaTHICTh aIanTyBaTHCA 10 WX JUHAMIK OyJie BUPIMIAIBHOIO JUTS 3a0€31eYeHHs
OanmaHCy MK IHHOBAIIISIMH Ta 3aXHCTOM TIPaB €BPOMEHCHKUX MPABOBIACHUKIB.

VY numai 2025 poxy €BpomnapiaMeHT ONPWITIOIHHUB aHalli3, MO CTOCYEThCS BIAOWUTKY TeHEpaTHBHOTO
mry4Horo iHTenekTy (GenAl) Ha 3akoHOmaBcTBI €C y cdepi aBTOpchKoro npasa. Lleit 3Bit, po3pobiennii Ha
3amoBieHHs1 KomiteTy y cripaBax ropuctiB (JURI), akiieHTye yBary Ha cyTTeBUX mpoOiieMax JUTst BKe iCHYI0-
40i HopMaTUBHOI 0a3H, 30kpema J{npextrnBr CDSM (2019/790), siki BUHUKAIOTH Yepe3 3aCTOCYBaHHS 00'€KTiB
aBTOPCHKOTO TIpaBa y mpotieci TpenyBanas moaeneit LI [6].

VY cBiTI Bke ckmamucs BapiaTWBHI mmimxomw mgo peryiaroBaHHsS TDM (Translation and Digitization
Management — NpUITyIIEHUH KOHTEKCT a00 30epeEeHUil akpoHiM), KOKHa 3 SIKMX Ma€ CBOI IepeBaru Ta
HEIONIKH. 3MiHCHUBIIH 3iCTaBHUHA po30ip IUX CHCTEM, MO)KHa BHOKPEMHUTH HU3KY BaXKIIMBUX BUCHOBKIB, SIKi
MOXYTb CJIyTyBaTH (yHIAMEHTOM Il MoAepHizauii monituku €Bponeiicbkoro Coro3y, 110 Hapasi Mae MeTy
CTBOPHUTH aKTyaJIbHY, TEXHOJIOT1YHO THYUKY Ta IOPHIUYHO BUBIPEHY CTPYKTYPY.

€C onMHUBCSA Ha PO3IOPIXKIKI: a00 K MyCTUTH PO3BUTOK HA CAMOYHHHUH 1iepe0ir, a0o, HaBMaKu, 3arpo-
BaJINTH y3TO/DKEHY, TIOCTIIOBHY peOpMaTOpChKy MisIIBHICTh, CIIPSIMOBAaHY Ha Te, M00: MiJICHINTH JiTKICTh
MpaBoOBO1 0a3M Ta TApPMOHI3yBaTH KOMIIPOMIC MiXK CTUMYJTFOBAaHHSIM iHHOBAIIIM Ta OXOPOHO aBTOPCHKUX 3/10-
OyTKiB; 3a0e3neunTH e(heKTUBHUH IHCTUTYIIHHII MOHITOPHHT Pa30M i3 Ii€BUMHU BaKEJISIMU YIIPABIiHHS; 30€-
pertu 0araTorpaHHiCTb MOBHOTIO Ta KyJIBTypHOTo JlaHAAa(Ty 00'€elHAHHS; COPUSTH IIPOTPECy IHHOBALIHHUX
pillieHb, ZJOTPUMYIOUHCH IIPU [IbOMY IPABOBUX 3acCajl aBTOPIiB Ta 3arajibHOCYCHUIBHUX IOTPEO.

3 cepras 2025 poky B €C mitoTh HOBI IPO30pi MpaBmIIa MO0 MisIbHOCTI po3podHukiB LUI: 060B’ 13-
KOBE PO3KPHUTTS JKEpes HaBYaHHS MOJEJIEH, CTBOPEHHS PEECTPiB MojEieH 3 BUCOKUM BIUIMBOM, CyBOPiLIi
ymoBu 111 GPAI (General Purpose Al). 3akoronaBctBo €C BnpoBaKye Tepii B cBiTi cnemiansHi Kogexcn
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Ta MeXaHi3MHU 3MEHIIIEHHS PETYIATOPHOTO HAaBAaHTAKEHHS IS TOOPOCOBICHUX PO3POOHMUKIB, AKi MiAMUCYIOTH
eTUYHMHI KozieKC. YKpaiHa Bke MPOHIIIIa HU3KY payH/iB Y3TOMKEHHS CBOIX HOPM Y c(epi aBTOPCHKOTO IpaBa
3 €C, nmoHictio iHTerpye nupektuBy DSM (Digital Single Market) Ta ananizye eBporeiicyknii JOCBi MOA0
text and data mining. OgHaK, TpOTaJMHA 3aJMIIAIOTECA: UTaHHSA Al-generated content, 6amaHc iHTEpeciB
aBTOpiB Ta Oi3HECY I1Ie He BperyahoBaHi ocTarodHo [1]. [IoTOYHI BUKIIMKH Ta MOXKJIMBOCTI, SIKi CTBOPIOE PO3-
Butok 1111, Bumarators pedopm: BuzHaHHS abo HeBu3HaHHA aBropctBa LI Ta dhopmyBanHs sui generis-mipa-
BOBOTO PEKUMY Ut LU(POBUX TBOPIB, 3reHepoBanux LI; po3mmpenHs: ciucKy BUHSATKIB Ul MALIMHHOTO
HaBYaHHS — Ha 3pa30K €BPONEUCHKHUX TeKCTOBO-aroBuX (TDM) Mozeneit; 4iTKuit po3Imoia BiIMOBi 1adIbHOCTI
MiXK po3poOHHKam#u [13, KiHIIEBUMH KOPHCTYBa4aMH Ta MiAPUEMCTBAMH, sIKi KoMepiiaizyroTs LIII-koHTeHT.
Oco0nmMBO aKkTyalbHUM € BIIPOBADKEHHS IHCTpyMeHTiB MapKyBaHHs [II[-KkOHTEHTY, MEXaHi3MiB 3aXUCTY BiJ
ABTOMATHU30BAHOTO IJIaTiaTy Ta CTBOPEHHS CTPaXOBHUX (OHIB /ISl IOKPUTTS MOTEHITIHHUX 30UTKIB BT JisTb-
HOCTI CAaMOHABYAJIBbHUX MOJelei. 3MIHM HEMHHYU1 — B)K€ HAHOIMKIMMH POKAMH OUIKYETHCSl YXBaJICHHS CIIe-
iaJhbHAUX 3aKOHIB «IIPO MTYYHUN THTEIEKT 13 pO3TaTyKeHHMH HOPMaMH JIJIsl pUHKY IA(POBOT TBOPUOCTI.

Takum 9UHOM, CTAaHOBIIEHHS aBTOPCHKHX TIpaB y €BporneiicbkoMy Coro3i BigOyBasiocsi HEBIIIUIBHO BijT
€BPOICHCHKUX IIPAB IHTEJIEKTYaIbHOI BIACHOCTI, sIKi, 31 CBOTO OOKY, 3a3HaJIM BIUIMBY SIK MIXKHAPOIHOTO IIpaBa,
TakK i CrenuQiKy MPaBOBOTO PETYIIIOBAHHS IHTEJIEKTYaIbHOI BJIaCHOCTI y KpaiHax-uieHax €C. OcHOBHI 3acaan
IIPaBOBOT'0 PETYIIOBaHHs aBTOpChKOro mpasa €C Oynu 3akiazieHi y 3aCHOBHHLBKUX JoroBopax. Ha paHHix
eTanax BOHM HE MICTHJIM YITKMX YCTaHOBOK LIOZIO NPAaBOBOI'O PETyJIIOBAHHS, OIHAK Iependadann HeoOXin-
HICTh 3aXHCTY IHTEJIEKTYalbHOI BIACHOCTI, 0cOONMMBO y cepi TOPriBli KyIbTypHUMH Ta aydioBi3yalbHUMU
MoCIyraMu. SIKIIO 3aCHOBHUIIBKI JOTOBOPH MOIVIM 3alIKOIUTH KyJBTYPHOMY Ta MOBHOMY Pi3HOMAaHITTIO
Coro3y, Pana orpumyBana NMOBHOBa)KCHHSI BPETYJIbOBYBATH LI NMUTAHHS LUISIXOM YXBAJCHHS BiJNOBIIHHX
nupekTus. Lle Brurtouano BusHaueHHs ropucaukuii Cyny €C y ciopax 1010 3aCTOCYBaHHS aKTiB, yXBaJICHUX
Ha IIiJICTaBi 3aCHOBHITPKUX JIOTOBOPIB, SIKi CTBOPIOIOTH €BPOMNEHCHKI MTpaBa iHTENEKTYaIbHOI BIACHOCTI. 3r0-
JIOM PETYJIIOBAHHS PI3HOMAaHITHUX CTOPIH IpaB iHTEIEKTYalbHOI BIACHOCTI, BKIIFOYHO 3 aBTOPCHKUM IPABOM,
Oy0 BiOOpaskeHO y YUCICHHUX IUPEKTHBaX €BpomnelchKoro napaamMenTy ta Panu. barato 3 uux qupexTus
Oyn¥ IMIUTEMEHTOBaHI /10 TIPAaBOBOi CHCTEMH YKpaiHW y (OopMi 3aKOHIB Ta IiHIIMX MpaBOBHX akTiB. [Ipore
TUHAMIYHUHN pO3BUTOK 1HPOPMAIIIHHOTO CYCITIIBCTBA Ta IPArHEHHS 710 MTOBHOI iHTerpariii 3 €C 3yMOBIIOIOTH
HEOOXIHICTh MOJAJIBIIOT MOCTYIIOBOT IrapMOHi3alii yKpaiHChKOrO 3aKOHOAABCTBA 3 €BPONEHCHKUM IPaBOM
IHTENIeKTyaJ IhbHOI BITACHOCTI.

Cdepa 3axucty iHTeNeKTyaJbHOI BIACHOCTI 3a3HA€ HEMHHYYHX 3MiH depe3 mporpec y cdepi mryd-
HOTO iHTEJIEKTY. 3Ha4Ha YaCTHHA TBOPLIiB, MUTLIB Ta BUKOHABIIIB BUCJIOBIIIOE 3aHEIIOKOEHHSI THM, 1110 ['eHEepa-
THUBHI MOJIEJIi TPEHYIOThCS Ha MaTepiaiax, ki MOXKyTh OyTH 00'€eKTaM1 aBTOPCHKOTO MpaBa. Xo4ya po3poOHUKH
I gacTo amemror0Th 10 KOHIEMIIi "A00pOCOBICHOrO BUKOPUCTAHHSA", 9ITKUX MEX JIJIsl Hel He BCTAHOBIIECHO,
1 IOpUAMYHA CHUIBHOTA 10CI HE BU3HAYMJIIACH, SIK CaM€ Lei MPUHLMUII 3aCTOCOBYETHCS 10 IHAYCTPIi IITYYHOTO
iHTenexTy. [lomaTKoBOKO MpOOIEMOI0 € CKIAAHICTh AOBEICHHS (PAaKTiB MOPYIIEHb, IO CYTTEBO YCKIAIHIOE
MIPUTATHEHHS 0i3HECY JI0 BiNOBIIATHHOCTI.

3BakarouM Ha yci mepeBary, siKi Hece 3acTOCyBaHHs iepe1oBux reneparuBHux LlI-moneneit, manoiimo-
BipHO, III0 HaBiTh MiATBEP/KECHI BUTIAJIKH MTOPYIIEHHS aBTOPCHKUX TIpaB 3 00Ky TBopuiB 13 mpu3BemyTs 10
CKacyBaHHS 41 3a00pOHH IIeBHOI Mozesi. HaromicTb, 3aKkOHOaBY1 OpraHy CXUIISIFOTHCS 10 PETYJIIOBaHHS CUTY-
arii IUIIXOM MTOCHIJICHHS! BUMOT IIOJIO0 BiIKPUTOCTI Ta TiA3BITHOCTI, a0W KpaIle po3yMiTH, Ki camMe HaOopHu
JaHux OyJin BUKOpHCTaHI A7l HaBdaHHsS cucteM. llpore, 3anpoBamkeHHs OLIbLI CyBOPHX 3000B's13aHb MOXKE
3yCTPITH CEPHO3HUI CIIPOTHUB BiJl pO3POOHUKIB, SIKi PArHYTh 30€perTi KOMEPIiHY TAEMHUITIO KOMITaHii Ta
MiATPUMYBATH IHHOBAIliHUI TeMN y po3BUTKY cBoix LLII-TexHOmOTIi.
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10 YBAI'1 ABTOPIB
FOR AUTHORS
BHMOTIH J10 ITYBJIIKAIITH

Penaxmis sxypHamy mpuiiMae 10 mMyOmikarii HayKOBi CTarTi, €ce, JIeKIii, peren3ii Ha KHUTH, a TaKoXK
nepexany npamb €srena Eprixa.

CrarTs OBHMHHA OyTH CTBOpPEHA 0COOMCTO Ti€r0 0c000r0 (0cobamMu), MO BKa3aHa (BKa3aHi) sIK aBTOP
(aBTOpM); He MOBUHHA OyTH OITyOJIIKOBaHOI (ITOBHICTIO a00 YacCTKOBO) 4u repeOyBaTH Ha PO3MISAl IIOI0
OIyOJTiKyBaHHS Y Oy[b-IKOMY 1HIIIOMY BHJIaHHI.

Crarti moBHHEH OyTH BJIACTHBUI HAyKOBUH CTHJIL BHUKJIQAYy Marepiany (TOYHICTH, JAKOHIUHICTB,
JIOT1YHICTb, 3PO3YMIIICTh) Ta BUCOKHI HAYKOBUH PiBEHb.

HayxoBa cTarTst Ma€ MiCTUTH TaKi CTPYKTYPHI eJleMeHTH:

1) mocranoBKy mnpoOieMH Ta BH3HAYEHHs ii 3B'A3KY 3 BAXUIMBUMH HAyKOBHUMH YW NPAKTHYHUMHU
poOIeMamu;

2) OWIHKY CTyINeHs HayKoBOI PO3poOKH MpoONeMH 13 3a3HAUCHHSM HEBUPINICHUX IONEpEeTHHKAMU
ACTICKTIB 3arajbHOI MPoOIeMH, PO3B’I3aHHIO KOTPUX MIPHUCBIUYETHCS CTATTS;

3) MeTy JOCIIiIKeHHS;

4) KOHKPETHI 3a7adi JOCITiKCHHS;

5) oOrpyHTyBaHHS METONOJIOTIi AOCTIHKEHHS (B TOMY BHUMAJKY, SKIIO BOHA MICTUTh HOBU3HY 1 MOXeE
3alliKaBUTH YHATa4ya, 3BaKal04M Ha PEJIMET CTaTTi);

6) BUKJIaJ] OCHOBHOT'O Marepiaiy AOCHIiPKEHHS Ta 3100y THX aBTOPOM (aBTOpaMi ) HayKOBUX PE3YJIbTaTIB;

7) BUCHOBKH, y SIKHX CTHCJIO 3a3HA4a€ThCs, B YOMY CaMe IOJISIrae JOCATHEHHs [TOCTABICHOI METH Ta
BUPIMIECHHS KOHKPETHHUX 3aJ71a4 JOCIIKCHHS.

JlaHi enneMeHTH y TeKCT1 BUAUISTH HE TOTPiOHO.

[Topsinok po3MILIEHHS CTPYKTYPHHUX €JIEMEHTIB!

e PyOpuka xKypHaiy.

* Ha3pa (He Oinbuie 15 NMOBHO3HAUYHUX CHiB), KOTpa MOBHHHA TOYHO BifoOpakaTW 3MiCT IpaLi,
MICTUTH KJIFOYOBI CIIOBA.

* VIK.

e IM's, mpi3zBumie aBropa(iB), HAYKOBUH CTYIiHb i BUEHE 3BaHHs, MOCAJAa, Micle poOOTH/HABYaHHS,
enekrponHa moimra, Homep ORCID (http://orcid.org/), Scopus-Author ID (3a3HayaeTbcs 3a
HAasBHOCTI 1HJIEKCOBaHUX ITyOumiKamiid y Scopus).

e Amroraris (o6csrom He MeH K 1800 3HAKIB) — MICTUTh KOPOTKY CTHCITY XapaKTEPUCTUKY 3MICTY
mpaili 1 pe3yybTariB JOCIKeHb, 10 J03BOJISIE YATAYCBI 3PO3YyMITH, Y MOXE 3alliKaBUTH HOTO
MTOBHUH TEKCT PYKOIIHCY.

e KimtouoBi cnoBa. CyKyIHICTh KJIFOUYOBHX CITiB TIOBHHHA BiJIIOBIIaTH OCHOBHOMY 3MICTy CTarTTi,
BiOOpaXkaTy pe3ynbTaTd JOCIiKEeHHs 1 3a0e3meuyBaT X TeMarnyHui rmomryK. KirodoBi ciioBa
NOTPiOHO MMOJIaBaTH Y HA3UBHOMY BiJIMIHKY Uepe3 KOMY.

[lepeniyeHi CTPYKTYpHI €IEMEHTH TIOAAOTHCS YKPATHCHKOIO 1 aHIIIIHCHKOK MOBaMH.

VYci abpeBiaTypu Ta CKOPOYEHHS, 32 BHHATKOM 3arajbHONPUUHSATHX, MOBHHHI OyTH po3mudpoBaHi
[IPU MIEPIIOMY BUKOPHCTaHHI y TeKcTi. HeoOXiqHO TOUYHO BKa3yBaTH JKEpesio 3rajyBaHHMX y CTaTTi LUTAT,
uudpoBHX i pakTIHKX AaHuX. biGmiorpadiuni HoCcHIIaHHS B TEKCT1 0OPMIISIOTHCS 32 TOTTOMOTOIO KBaIPaTHUX
nyxok. [lepma ungpa — mopsaKoBuii HOMEp MpaLli B CIMCKY JIiTepaTypH, Apyra — CTOpiHKa [IUTOBAHOI Ipari
(mampuxian [2, c. 148], abo [4, cT. 26] — SIKIII0 TOCHIAHHS Ha CTATTIO 3aKOHY ).

Criucok JitepaTypy MONAETHCS B KiHILI CTaTTi (B andaBiTHOMY MOPSAAKY ab0 B MOPSAKY 3TadyBaHH:)
i Ha3Bow «Bukopucrani Matepianm». [Ipu odopmienHi 6i6miorpadiyHIX OCHIAHb Ta CITUCKY JIiTeparypu
ciig morpumyBatuchk JJCTY 8302:2015. Takok MOAAEThCS CIHCOK JIITEpaTypu, OPOPMIICHIH JTATHHHUIICIO —
References. Jlaunii ciucok oopMITIOETBCS 3T1IHO 3 MIXKHAPOIHUM cTaHaapToM APA.

BinmoBiganeHICTh 32 3MICT 1 IOCTOBIPHICTH PYKOIIUCY HECE aBTOP.

Penakuiiina konerist 30epirae 3a co00I0 MPaBo peAaryBaTy pyKOIUCH, a Ticysl myOITikalii po3MilryBaTu
X Ha BeO-caiiTi )KypHay.
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For Authors

REQUIREMENTS FOR MANUSCRIPTS

Ehrlich’s Journal admits for publication Articles, Essays, Book Reviews and translations of Eugen
Ehrlich's papers in English and Ukrainian.

The paper must be created individually by the person(s) indicated as the author (authors). The paper
should not have been published, and should not be reviewed for publication elsewhere.

The manuscript must be written in a scientific style of presentation of the material (accuracy, conciseness,
logic, clarity) and have a high scientific level.

The article sent to the Journal should include the following elements:

1) description of the problem and research area and its connection with important scientific or
practical tasks;

2) review of scientific publications on the topic of research with the indication of the unsolved aspects
of the general problem to which this article is devoted;

3) purpose of the research;

4) specific objectives of the research, solution of which is required to achieve the purpose of the research;

5) justification of the research methodology (in the case if it contains novelty and may interest the reader,
taking into account the subject of the article);

6) presentation of the main research material with full scientific substantiation of the received scientific
results;

7) conclusions which summarize briefly, what exactly is the achievement of the purpose and the solution
of specific research tasks.

These elements are not required to be highlighted in the text.

Manuscript should include:

»  The section of the journal.

e The title should include reflect the content of the paper; contain keywords, but no more than 15
full-wording words.

« UDC.

e The first name, surname of each author, academic degree, position, name of scientific institution
(including department), E-mail address, ORCID and ResearcherID identifiers (if any).

e Abstract of no less than 1800 symbols (summarizes the paper and research results and allows the
reader to understand, whether it’s full text is interesting).

e The set of keywords should correspond to the main content of the article, reflect the results of the
research and provide the thematic search. Keywords must be submitted in the nominal case.

The listed structural elements are presented in Ukrainian and English.

All abbreviations, except for common, may be introduced when first occurred in the text. It is necessary
to indicate precisely the source of citations quoted in the manuscript, numerical and factual data. Bibliographic
references in the text are made using square brackets with two numbers. The first is the number of the sources
in the list of literature (references), the second is the number of the page of the quoted source (for example
[2, 148], or [4, art. 26] — if reference to the article of the legal material).

If the paper is in Ukrainian, the references should be given in the end of the paper in two formats:
1) USED MATERIALS (in Cyrillic), presented according to the national standards 8302:2015

2) References (in Latin), presented according to the international standard APA.

The author is responsible for the content and authenticity of the manuscript.
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[o ysarun aBTopiB

IOJIITUKA PEIIEH3YBAHHA

IIpouec peueHzyBaHHsI

«EpmixiBchKuil KypHad» MyOmiKye JHIIe Ti Marepiany, MO YCIIIIHO MPOHIUIN NpOLeaAypy peLeH3y-
BaHHs. YCi MaTepianu, sIKi HaIXOJsATh 10 penakuii « EpiiXiBChbKoOTo KypHay», IPOXOISTh «IIOABiHHE ‘ciine’
penensyBaHHs». BoHO 31iHiCHIOEThCS IBOMa HE3aJCKHUMHU PEIIeH3EHTaMH, KOTPI Ail0Th OKPEMO, HE 3HAIOTh
PO OLIHKH OJIMH OAHOTO. IMEHa peLieH3eHTIB Ta aBTOPiB MPUXOBaH1 OMH BiJl OIHOTO.

Marepiai, 10 HaJCUIa€Thes Ha po3Tsi « EpIiXiBCHKOTO Ky pHAILY», IEPII 3a BCE MA€E BiMOBIAaTH TeMa-
TUYHUM Ta TEXHIYHUM BHUMOTaM. SIKII0 MaTepiall He BiAMOBiIa€ BUMOTaM JKypHaIly, BiH 0Jjpa3y MOBEPTAETHCS
aBTOpY ISl BUMpaBieHHA. PerieH3yBaHHsI Ta MyOiIiKallis PyKOIHCIB € HACTUIBKU ONEPaTUBHOIO, HACKIIBKY 1Ie
MOXITUBO. SIK MpaBuIIo, pelieH3eHTaM MPOMOHYEThCSI HaJaTH BiMOBIb 10 2 THKHIB.

PenensyBanns nepeadavae CriBOpalo 3 eKCrepTaMy B KOHKPETHIH (BY3bKiif) ramysi, siki € KBaidikoBa-
HUMU 1 3/1aTHI 3a0e31edyBaTy 00'€EKTUBHUIA PO3TIIS/.

OcrarouHe pilieHHs 010 MyOiIiKalii npuiiMae perakiiiiHa KoJeris Ta TOJIOBHUH pellakTop, 30KpeMa.

Ha migcraBi pimeHHs, KOTpe NpUIMAaEThbCs 13 BpaxyBaHHIM OTPHUMAaHHUX PEIeH3il, aBTOpaM HaJcHia-
€THCS JIUCT EIEKTPOHHOIO MOLITO0, SIKUH MICTUTD 3arajlbHy OL[HKY CTaTTi i OCTaTOYHE PillIeHHs 100 NpH-
WHATTS 10 My OJTiKaIlii 9Yi BiAXUICHHS PYKOTIHCY.

IHcTpyKuIist 119 peneH3eHTiB

OniHIOBaHHS BKIIIOYAE J[BA €TAIM: MOTIEPEIHIN OIS Ta JeTadbHUN OIS,

OOrpyHTOBaHICTh 1 JOCTOBIPHICTh OTPUMAHUX PE3YNBTATIB — € KIIOYOBHUMHU ACTIEKTAMH, SIKi MOBHHHI
OyTu Bif3HaueHi B peuensii (Gopma peueHsii 1oaaeThes).

Tonepeouiii 0ena0 Na€ MOXKIMBICTh PELIEH3CHTY MOCTIINTH 3arajibHy LiHHICTH MaTepiany i MOBUHEH
MICTHTH BIAIOBIAI HA MUTAHHS:

* Yu € akTyaJpHOIO HayKoBa IpodiiemMa, oOpaHa aBTOpom?

* Uu 4iTKO CPOPMYITBOBAHO METY Ta 3aBAAaHHS JOCIIIKESHHS?

 Uu BiIOBITa€ CTHIIH 1 JIOTIKA BUKJIAly TEKCTY HAyKOBiM TPUPOJIi MaTepiany?

* Yu micTAThCS MOCKUIIaHHS Ha aKTyaJbHY JIiTeparypy 3 oopaHoi mpodieMu?

Jlemanvruii 0271510 TPYHTYETHCS HA PO3TOPHYTOMY JIOCITIPKEHHI PYKOITUCY 1 BKJIFOUAE HACTYITHI ITUTAHHS:

* Yu mae miciie 0cOOMCTHI BHECOK aBTOPa Y BUPILIEHHS MOCTABICHOI MpobieMu?

* Uu BUKOPUCTOBYIOTHCS B TOCIIIPKCHHI HOBATOPCHKHUI Ta TBOPYHMH MiAX0q1?

* Uu 4iTKO MpeNCTaBIeHO OTPUMaH1 pe3ynbTaTi?

e Uu MicTsAThCS B p0OOTI 3HAUMMI pe3yJIbTaTu?

* Uu MaroTh OTpUMaHi pe3ysbTaTd TEOPETUIHE 3HAYCHHS?

* Yu MaroTh OTpUMaHi pe3yJIbTaTi MPHUKIAIHE 3HAYCHHS?

* Uu MO)KHA BBayKaTu PyKOITUC LIHHUM BHECKOM JJIS Tary3i?

PenieH3eHTy TakoX MPOMOHYETHCS HAATH KOMEHTapi MI00 PYKOMHUCY 13 3a3Ha4eHHSIM 000B’I3KOBHX Ta
PEKOMEHAOBaHUX 3MiH.

I, HacamKiHeIb, PEIICH3CHT MiABOAUTE NIOCYMOK TIOJI0 PEIICH30BaHOI poOOTH:

1) pexoMeHayBaTH PyKOIHUC 10 APYKY;

2) peKOMEeHAyBaTH PYKOIIMC 0 APYKY IiCJIs BiAMOBIIHUX BUIPABICHb Ta BJOCKOHAICHB;

3) BIIXWJIHMTH PYKOITHC.

[onituka peneH3yBaHHs «EpmixiBcbKOro ypHaly» TMOKIMKaHa 3a0e3ledyBaTH HalBUIII CTaHAApPTH
oryOniKyBaHHs pyKonuciB. J{o0ip pereH3eHTIB MPOBOANTHCA 13 BpaxyBaHHSM iX CIEliallbHUX 3HaHb Ta Hay-
KOBOT'O JIOCBITY.
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For Authors

THE REVIEW POLICY

Review Process

«Ehrlich's Journal» publishes only those materials that have successfully passed the review process.
All materials submitted to the «Ehrlich's Journal» are double-blind reviewed. It is carried out by two independent
reviewers who operate separately and don’t know about each other assessments. The names of the reviewers
and authors are hidden from each other.

The material sent to the «Ehrlich's Journal» primarily should correspond to the thematic and technical
requirements. If the material does not correspond to requirements of the Journal, it is being immediately
returned to the author to make corrections. Reviewing and publishing of manuscripts are as prompt as possible.
Reviewers are proposed to give an answer within 2 weeks.

Reviewing involves collaboration with experts in specific (narrow) field, who are qualified and able to
provide an objective review.

The final decision on paper is made by the Editorial Board and Editor-in-Chief.

On the basis of the decision, which was adopted with taking into account the received reviews, the
authors are sent an email, containing an overall assessment of the manuscript and the final decision in relation
to an acceptance to the publication or rejection of the manuscript.

Instructions for Reviewers

Evaluation involves two stages: a preliminary overview and a detailed review.

Validity and authenticity of the results — are key aspects that should be noted in the review (The Review
Form added).

Preliminary review of the manuscript gives an opportunity to the reviewer to investigate the overall
value of the material and should contain the answer to the questions:

* Is the scientific issue, chosen by the author, relevant?

* Are the purpose and objective of the research properly formulated?

* Do the style and the logics of rendering correlate with the scientific nature of the material?

* Are the references to the relevant literature on the issue, present?

Detailed review of the manuscript based on an expanded study of the manuscript and includes the
following items:

* Does the author personally contribute to solving the designated issue?

* Are the innovative and creative approaches being used in the research?

* Are the achieved results clearly presented?

* Does the work include significant results?

* Do the achieved results have a theoretical value?

* Do the achieved results have a practical value?

 Can the manuscript be considered as a valuable contribution to the sphere?

The reviewer is also suggested to present comments to the paper and to suggest mandatory
andrecommended amendments.

Finally, the reviewer is asked to present the conclusion:

1. Recommend the manuscript to be published.

2. Recommend the manuscript to be published after appropriate amendments and improvements.

3. Reject manuscript.
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