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Abstract. The article is devoted to the study of the general principles of the execution of the decisions
of the European Court of Justice in the field of taxation. The problems that arise when applying the case law
of the European Court of Justice by tax authorities and courts of EU member states are analyzed. It has been
established that, regardless of any legislative intervention aimed at ensuring the compliance of national legisla-
tion with European legislation, courts and tax authorities are obliged to implement the decisions of the European
Court of Justice at the level of application of the law. That is, to refuse to apply provisions recognized by the Euro-
pean Court of Justice as incompatible with EU law. The features of the implementation of decisions of the Euro-
pean Court of Justice, the procedure for adopting which is determined by Articles 258 and 267 of the Treaty on
the Functioning of the EU, are revealed, and a classification of previous decisions is also carried out.

Akey aspect of the analysis is the issue of eliminating the consequences caused by the previous application
of defective provisions of the law. In this context, the implementation of the judgment of the Court of Justice
of the EU means the possibility of initiating special procedures aimed at excluding from regulation decisions
adopted on the basis of provisions recognized by the Court of Justice of the EU as incompatible with EU law.
The decision of the Court of Justice of the EU not only does not affect the validity of the provisions of national
legislation, but does not even create an erga omnes effect.

The article also examines the impact of the case law of the European Court of Justice on national tax sys-
tems. It is indicated that such influence can be direct or indirect. Direct effect is the result of case law relating to
a specific provision of national law. Indirect influence is the result of court decisions, regardless of the method
of their adoption, made in similar cases under the laws of this country (strong indirect influence) or other coun-
tries (weak indirect influence).

Key words: sources of law, judicial precedent, application of law, EU tax law, enforcement of judgments
of the European Court of Justice, preliminary rulings, tax harmonization.
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AHomauis. CTtaTTa npucesiieHa OOCNIMXKEHHIO 3aranbHNX 3acaj BUKOHaHHSA pilleHb EBPONencLKoro cyay
cnpaBeanvBoCTi y cdepi onogaTKkyBaHHA. AHani3yroTbca Npobnemu, siki BUHUKAKOTb Mig Yac 3acTOCYBaHHS
CyOOBOI MpaKkTUKM €BPONENCHKOro cyay CnpaBeasIMBOCTi MOAATKOBUMM OpraHamMu Ta CydaMu OepXKaB-ySleHiB
€C. YcTaHOBMNEHO, WO He3anexHo Big Oyab-sKOro 3akoOHO4ABYOro BTPyYaHHS!, CMpPsIMOBAHOro Ha 3abesne-
YeHHS BiANOBIAHOCTI HaLiOHaNbHOro 3aKOHO4ABCTBA €BPOMENCLKOMY, CyAM N MOOATKOBI OpraHn 3000B’A3aHi
BMKOHYBaTW pilleHHs1 €BPONENChKOro cyay cnpaBeanmMBOCTi Ha PiBHI 3aCTOCyBaHHs nNpasa, TO6To BigMOBUTUCA
Bifj 3aCTOCYBaHHS NOMOXEHb, BU3HAHUX EBPONENCLKUM Cy40M CNpaBeanvBoOCTi TakMMu, WO He BiMNoBIigaTb
npaBy €C. Po3kpuBatoTbCa 0COBNMMBOCTI BUKOHAHHS pilleHb EBPOMNENCHKOro cyay CnpaBeaiMBOCTi, NOPSA0OK
yXBaneHHs1 AKX BU3Ha4YeHo ctattamm 258 i 267 [JoroBopy Npo dyHKUioOHyBaHHA €C, a TakoX 34iNCHeHO Kna-
cudikaLito nonepegHix pileHsb.

KnioyoBMM acnekToM aHanidy € NUTaHHSA YCYHEeHHs! Hacnigkie, CNpUYMHEHUX nonepenHiM 3acToCyBaHHAM
AedeKTHUX NONOoXeHb 3aKOHOAABCTBA. Y LIbOMY KOHTEKCTI iMnnemeHTauis piwweHHa Cyay €C o3Havae MOXIu-
BiCTb iHiLitOBaHHA cnevianbHUX npoueayp, CNPSMOBaHUX Ha BUKMIOYEHHS 3 peryroBaHHs pilleHb, NPUAHATUX
Ha OCHOBI MONOXeHb, BU3HaHUx Cygom €C Takumu, WO He BianosigaTb 3akoHogaBcTBy €C. Came X pilleHHs
Cyny €C He Tinbk1 He BMNMBae Ha OIACHICTb NMOMOXeHb HaLiOHANbHOrO 3aKOHOA4ABCTBA, a M HaBiTb HE CTBO-
ptoe edpekTy erga omnes.

Y cTaTTi TakoX OOChigXyeTbCs BMMUB npeuedeHTHOro npasa €BPONencukoro cygy CrnpaBeanuvBOCTi Ha
HaujioHarnbHi NoaaTKoBI cucTeMU. YKa3yeTbCs, O TakMi BNAMB MoXe OyTu npsamum abo Henpsmum. [Npamuin
BMMB € pe3ynsTaToM MpeuefeHTHOro Npaea, Wo CTOCYETLCA KOHKPETHOIO MONMOXEHHST HaLioOHanNbHOro 3ako-
HofaBcTBa. Henpsamuia BNNWB € pesynbTaTtoM CYyLOBKMX pilleHb HE3amneXHo Bi Cnocoby ix yxBaneHHs, BUHece-
HUX y noaibHMX cnpaBax 3a 3aKOHOAABCTBOM Lii€i KpaiHu (CypoBuiA HenpsiMuin BnnmB) abo iHLWKX KpaiH (cnab-
KN HENPSAMWUIA BMMB).

Knto4osei criosa: pxepena npaea; CygoBui NpeLeneHT; 3acToCyBaHHs npasa; nogaTtkose npaso €C; BUKO-
HaHHS pilleHb €BPONENCbLKOro cyay cnpaBefnvBOCTI; NONepeaHi pilleHHs; NoaaTkoBa rapMoHi3alis.

Introduction. Under the Founding Treaties, Member States are obliged to respect the judgments of the
Court of Justice of the European Union, whether preliminary or infringement judgments. The judgments of
the Court of Justice are part of the ‘acquis’ that candidate countries must implement before joining [1, p. 9].
With the acquisition of the status of an EU candidate state, this rule also applies to Ukraine, which already has
significant experience in applying the tax law practice of another authoritative international judicial body — the
European Court of Human Rights [2], however, the application and enforcement of the judgments of the EU
Court has its own peculiarities.

National jurisdictions must apply EU law as interpreted by the Court of Justice, and Member States
must adapt their domestic law accordingly [3, p. 22]. While states are free to choose the means, they must
respect effective implementation. There is a wide variation between Member States in terms of the number
of cases in which their legislation has been examined by the EU Court of Justice. For example, while very
few tax cases have been accepted in relation to Ireland or Italy, the tax laws of the Netherlands, Germany, the
UK and even Finland are regularly challenged before the EU Court of Justice. In addition, there are different
attitudes towards the efforts of Member States to adapt their tax laws to EU requirements. However, there is
no direct correlation between the number of cases filed with the CJEU and the legislative changes made by
Member States to adapt their tax systems to EU requirements. For example, Austria and Finland have imple-
mented numerous tax reforms in order to comply with the freedoms provided for in the Founding Treaties, as
interpreted by the CJEU in its judgments. However, despite this, the tax legislation of these countries is often
the subject of review by the EU Court of Justice. On the other hand, despite the small number of judgments of
the EU Court of Justice on taxation in Italy, the Italian tax system, according to scholars, has features that may
impede the effective implementation of EU freedoms [4, p. 209, 230-231].

6 Epnixiecbkuti XypHan. 2025. Bunyck 13.



General principles of execution of judgments of the european court of justice in tax cases

The issue of enforcement of judgments of the European Court of Justice in tax disputes remains poorly
researched in the national financial law science. There are practically no special scientific studies by Ukrainian
scholars. The existing developments are either too general or fragmentary. Therefore, the study is based on the
works of European scholars D. Maczynski, P. Pistone, N. Poltorak, U. Sadl, D-M. Sandru, B. de. Witte and
others.

The purpose of the study is to analyse the general principles of enforcement of judgments of the Euro-
pean Court of Justice with a view to accelerating the harmonisation of national tax legislation with EU law.

The provisions of the Founding Treaties do not specify how a state should execute the judgments of the
Court of Justice. In this context, it is not surprising that the implementation of the Court's judgments varies
between Member States, even at the level of national jurisdictions. For example, in Romania, the binding nature
of the judgments of the Court of Justice of the European Union is enshrined in the Constitution and established
directly by the Constitutional Court [5, p. 47], while in Poland this issue is regulated by sectoral legislation
[6, p. 5-10]. However, as a rule, the judgments of the EU Court of Justice do not interfere with the scope of the
law, as the EU Court of Justice cannot declare an act issued by a state in violation of EU law invalid [7, p. 278].
Thus, the obligation to comply with the judgement rests primarily with the tax authorities and courts, which,
when deciding tax cases based on the case law of the CJEU, cannot apply national provisions deemed incom-
patible with EU law. As stated by the CJEU in its judgment in “Commission of the European Communities v
Italian Republic”, failure to comply with obligations arising from European law should result in an automatic
prohibition of the application of the challenged provisions by both judicial and administrative authorities of
the Member State and imposes an obligation on these authorities to take all measures to ensure full application
of the law [8]. As a result, irrespective of any legislative intervention aimed at ensuring the compliance of
national legislation with the European one, the tax authorities and administrative courts are obliged to comply
with the judgments of the Court of Justice of the European Union at the level of application of law. In practice,
this means, in particular, refusing to apply provisions recognised by the CJEU as inconsistent with EU law.

Due to the fact that the judgments of the CJEU have ex tunc effect, according to D. Maczynski, the issue
of eliminating the consequences caused by the previous application of defective provisions should also be con-
sidered in the field of application of law [9, p. 26]. In this context, the implementation of the CJEU judgment
means the possibility of initiating special procedures aimed at excluding from regulation decisions made on
the basis of provisions recognised by the CJEU as inconsistent with EU law. It is even more obvious that the
effects of the case law of the Court of Justice of the European Union are applicable in the case of decisions on
the interpretation of treaties and acts adopted by EU institutions, bodies or organisational units issued pursuant
to a preliminary ruling, the procedure for which is set out in Article 267 of the Treaty on the Functioning of the
European Union. Proceedings before the Court of Justice of the European Union are concluded with an order
or judgment that is specifically binding. The case law of the Court of Justice of the European Union clearly
shows that judgments and orders issued in this regime are binding on the court that requested the preliminary
ruling, even if such binding does not directly follow from the wording of Article 267 of the Treaty on the Func-
tioning of the European Union [10]. The obligation applies not only to the court that submitted the request,
but also to all domestic courts that make a decision in the case. Thus, the judgment of the EU Court of Justice
not only does not affect the validity of the provisions of national legislation, but does not even create an erga
omnes effect. The importance of the CJEU judgment for other proceedings stems from the doctrine of acte
éclairé, which states that a national court may refrain from submitting a request if the CJEU has already ruled
on a similar case [11, p. 164]. As in the case of decisions issued at the request of the Commission pursuant to
Article 258 of the Treaty on the Functioning of the European Union, the preliminary decision is binding from
the moment of publication with ex tunc effect. As a result, in this situation, the application of the law should
also assess the possibility of excluding from the legal order previously adopted decisions that do not comply
with EU law. The above considerations show that the implementation of the judgments of the EU Court of
Justice in tax cases, regardless of the way they are adopted, generally takes place in the field of application of
law [12, p. 68—103].

In the case of judgments rendered in accordance with Article 258 of the Treaty on the Functioning of the
European Union at the request of the Commission, their implementation at the level of application will be lim-
ited to refusing to apply provisions found by the Court of Justice to be inconsistent with EU law. However, with
regard to judgments (rulings and decisions) rendered pursuant to Article 267 of the Treaty on the Functioning
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of the European Union as a result of a request submitted by a national court for the interpretation of Treaties
and acts adopted by EU institutions, bodies, services or agencies, the enforcement of the judgment will consist
in the court and all other courts considering the case taking into account the interpretation of the provisions
of EU law given by the Court of Justice of the European Union. Moreover, in accordance with the doctrine of
acte éclairé, the effect of the CJEU's judgment will be to take into account the interpretation of other courts
considering similar cases. The implementation of the judgments of the Court of Justice of the European Union
in the field of application of law does not exclude legislative intervention. A change in legislation, although
not necessary, if the effect of the CJEU judgment is achieved in the field of application of the law by refusing
to apply the provision questioned by the CJEU, is a natural consequence of a judgment rendered under Article
258 of the Treaty on the Functioning of the European Union. Recognition of the provisions of national legisla-
tion as inconsistent with EU law justifies the need to repeal such regulation or amend it in accordance with EU
law in order to avoid inconsistencies in the application of national law and European law. However, the need
to change the legislation in the case of a preliminary ruling under Article 267 of the Treaty on the Functioning
of the EU is less obvious. N. Pottorak notes that despite the different implications of the judgment of the Court
of Justice of the European Union delivered under Articles 258 and 267 of the Treaty on the Functioning of the
European Union, in practice the preliminary ruling procedure remains an effective tool for identifying viola-
tions of EU law and ensuring its enforcement [7, p. 251].

There are three groups of preliminary rulings: 1) judgments resulting from ‘ordinary’ questions of inter-
pretation of EU law; 2) judgments triggered by requests for direct influence of EU law on the application of
law by a national court; 3) judgments issued in connection with requests for compliance of national legislation
with EU law [13, p. 15-25]. As a result, it may happen that a judgment rendered by the EU Court of Justice
will require the abandonment of a national provision that is contrary to EU law. Thus, leaving such regulation
in the national legal system may also lead to inconsistencies between the national legal system and the EU
legal system, which justifies legislative intervention. Although the implementation of the CJEU judgments is
mainly in the area of law application, their consequences should also be considered in the area of law-making.
However, it is difficult to expect a national legislator to react to every judgment of the EU Court of Justice and
incorporate its content into domestic tax legislation.

The European tax law doctrine indicates that the impact of the case law of the EU Court of Justice on
national tax systems may be direct or indirect [ 14, p. 412-428]. Direct influence is the result of case law relat-
ing to a specific provision of national law. Indirect influence is the result of court decisions, regardless of the
method of their adoption, made in similar cases under the laws of this country (strong indirect influence) or
other countries (weak indirect influence). Direct impact can take different forms depending on how the CJEU
ruling was made. In the case of decisions issued by the Court of Justice of the EU after the Commission has ini-
tiated an infringement procedure, their consequences are easier to take into account in case law and, possibly,
at the legislative level. As D. Maczynski notes, this type of decision directly points to the provision of national
law and states that it contradicts European Union law, and thus, it is a clear indication to authorities and courts
considering tax cases that this provision cannot be the basis for decisions and should be omitted in the process
of applying the law in tax and judicial proceedings [9, p. 28-29].

At the same time, a decision of the Court of Justice of the EU, issued in accordance with Article 258 of
the Treaty on the Functioning of the EU, allows the legislator to amend the contested provision, repealing or
amending it taking into account EU legal norms. However, it should be noted that in the case of court decisions
issued following a complaint lodged by the Commission regarding a breach of EU law, controversial situations
may arise. First, due to the retroactive effect (ex tunc) of the decisions of the Court of Justice of the EU, there is
doubt as to whether the repeal of a provision that is incompatible with EU law is a sufficient measure to restore
the state of conformity of national legislation with EU law. In particular, the question arises as to whether the
legislator should not also provide for legal instruments allowing to attribute the state of conformity of national
law to European law also in the period preceding the decision of the Court of Justice of the EU. The repeal
of the provision of the tax law challenged before the Court of Justice of the EU resolves the problem of the
compliance of the national legal system with EU law only from the moment it enters into force. Such a change
does not automatically apply to proceedings concluded before its introduction. The dilemma is whether to
reopen the proceedings to the authorities applying the law, using for this purpose the institution of resumption
of proceedings that ended with the issuance of a final decision, or to leave the issue closed in this situation, or
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whether the legislator should clearly define the consequences of the EU Court's decision on the inconsistency
of the provision of national tax legislation with EU legislation separately for each decision, taking into account
its specifics and, in particular, the time range of its validity. Secondly, it is necessary to consider whether the
effects of a decision of the Court of Justice of the European Union that national legislation is incompatible with
EU law should be limited only to periods for which the limitation period has not expired in the light of domestic
tax provisions, or whether those effects should be inferred in relation to the entire period of validity of the pro-
vision which is contrary to EU law, regardless of the time limits resulting from national law [15]. Thirdly, the
dispute concerns the issue of the assessment — both at the level of application and at the level of law-making — of
existing provisions in a legal system similar to that covered by the CJEU ruling. It seems that the process of
assessing the direct effect of decisions issued by the Court of Justice of the EU following preliminary proceed-
ings under Article 267 of the Treaty on the Functioning of the EU is the most complex. The very fact that the
decision was issued following a procedure initiated by a national court with a request for interpretation of the
Constituent Treaties or acts adopted by institutions, bodies, services or agencies of the EU in order to apply this
interpretation to a specific provision of domestic legislation does not determine the consequences for this tax
system. Somewhat simplified, it can be noted that in the case of decisions made in accordance with the prelim-
inary ruling procedure, the EU Court interprets the provisions of EU law, while the task of the national court is
to interpret the provisions of national legislation taking into account the decision made by the EU Court. That
is, the direct consequences of the decision of the Court of Justice of the EU do not mean the refusal to apply the
provisions of national law. On the contrary, tax authorities and courts will be obliged to apply the provisions of
national law, but in such a way that the legal norm resulting from it complies with EU law. Thus, even in the
case of previous decisions of the Court of Justice of the EU, which have direct effect, the intervention of the
legislator does not seem obvious. If the legislator decides to implement such a decision of the Court of Justice
of the EU, such implementation will, in principle, not consist in repealing the provision of the national act, but
in changing its content in such a way that it reflects the interpretation adopted by the Court of Justice of the EU
in the decision. In the case of preliminary rulings, all dilemmas regarding the consequences of judicial deci-
sions rendered pursuant to Article 258 of the Treaty on the Functioning of the EU, with particular emphasis on
temporal issues and the legal and tax assessment of the impact of such decisions on events preceding the ruling.
Moreover, there is another dilemma that arises due to the specificity of previous decisions of the Court of Justice
of the EU regarding the validity of changing a provision under the influence of such a decision, when it is made
on the basis of a specific factual situation. In other words, the doubts relate to whether, in the case of a judgment
of the EU Court of Justice that relates to a specific factual situation, an abstract provision of national law that
also applies to factual situations other than those analysed by the EU Court of Justice should be changed. This
once again confirms our opinion that there are differences in the implementation of the decisions of the Court of
Justice of the EU at the level of national jurisdictions of the Member States.

Conclusions. Summarizing the above, it can be noted that the obligations to implement the decisions of
the Court of Justice of the EU in tax cases lie primarily with tax authorities and courts. Decisions and orders
given under the procedure laid down in Article 267 of the Treaty on the Functioning of the European Union
are binding on the court which has requested a preliminary ruling, even if such binding effect does not follow
directly from the wording of that article. The obligation extends not only to the requesting court, but also to
all national courts that rule on the case. In the case of court decisions issued under Article 258 of the Treaty on
the Functioning of the EU at the request of the Commission, their implementation at the level of application
will be limited to the refusal to apply the provisions found by the Court of Justice of the EU to be incompatible
with EU law.
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AHomauis. Y cTaTTi po3rnagaeTbCa COLOLEHTPU3M AK KOHLIeNTyanbHU i METO4ONOriYHUI Kapkac Ansg
OHOBMEHHS CyYacHOT JOKTPUHU afMiHicTpaTuBHOro npasa. CouioLeHTpU3M, SKuii TpaHchopMye TpaauLinHuin
MNIOOVMHOLEHTPUYHWIA NigXig, akUeHTye yBary Ha 3a[0BOJIEHHI KONMEKTMBHMX MNOTpeb cycninbcTBa Ta rpomag.
3anponoHOBaHO YOTUPW KITHOYOBI KOMMOHEHTM COLLIOLEHTPUYHOI METOAONOrII: MPMMaT CYCMiNIbHOro iHTepecy,
CEepBiCHY OpieHTaLilo, NPO30pPICTb i KONEKTUBHY BigMNoOBidanbHICTb. HaBogAaTbCA apryMeHTn Ha KOpUCTb iHTe-
rpauii unmx NPUHUMNIB Y CUCTEMY HOPMOTBOPEHHS, nNpoueayp agMiHICTPaTUBHOMO perynioBaHHS W MPaKTUKy
nyonivyHoro ynpaeniHHA. AHani3 BKMYaEe MNOPIBHAHHS 3 KNAaCUYHUMW AOKTPUHAMU, BUSIBIIEHHST NPOrasnnH YnH-
HOT NapagurMu Ta pekomeHaauii Ang nogansLioi kogudikauii couioueHTpUYHNX 3aca y NpodinbHUX 3aKkoHax
i Nig3aKOHHMX aKTax.

KoHuenuia couioueHTprM3aMy B afMiHiCTpaTMBHOMY MpaBi MNOCTae BigNoBigA0 Ha BUKITMKU CyvacHOi aep-
)KaBOTBOPYOCTI, y SKiW iHOUBIA | rpoMagda HabyBaloTb PIBHOLIHHOIMO 3Ha4YeHHsA B npouecax nybniyHoro Bpsagy-
BaHHs. HaykoBa LuKoOna agmiHiCTpaTMBHOIO npasa, 3anodaTkoBaHa Ha nodaTtky XX cToniTTs, Haronowysana
Ha «IOAVMHOLEHTPUYHIN» napagurMi, y sikii OCHOBHMM Cy6’EKTOM NPaBOBOro perynioBaHHs € ocoba sk HOCIN
npae i ceBobog. CouioLueHTPU3M po3LINPIOE Le BGayeHHs, NpOrofiowyyn, o edeKkTUBHICTb i NErTUMHICTb
Nyo6nivYHUX pilleHb BUMIPIOIOTLCS HE NuLle iHAMBIAYanbHOK KOPUCTIO, a MepeayciM cycnineHnm brnarom i 4oBi-
poto rpomagau.

Y cTatTi 06r'pyHTOBYETHCHA TEOPETUKO-METOAONONYHMI OYHAAMEHT COLIOLLEHTPU3MY, LLIO NOEHYE KITACUYHI
igei nybniyHoro 6nara (Big yTtonin MNnatoHa go sucHoskiB k. CT. Minns) i3 cy4acHumun goktpuHamu New
Public Service 1 New Public Governance. Noka3aHo, sik imnepaTuBHi Ta AUCNO3UTUBHI METOAM aaMiHICTpaTMB-
HOro NpaBa MOXYTb OyTW iHTErpoBaHi B €4MHY YNPaBMiHCbKO-CEPBICHY MOAENb, siKa rapaHTye rpoMagsaHam He
TiNbKW JOTPUMaHHSA dhopMarnbHUX Npoleayp, a 1 peanisadito 3aranbHOCYCNiNbHUX IHTEPECIB.

OcobnuBa yBara nNpuainsaeTbcs YOTMPbOM «siapam» COLOLIEHTPUYHOI METOAONOTrIT: NpuMaTy CyCcnifibHOro
iHTepecy, agMmiHicTpauii K BUPOOHUKOBI MybniyHMX uiHHOCTen (public value), Npo3opocTi K IHCTPYMEHTOBI
conigapHoCTi, a TaKoX KOMEKTUBHIN BiAMNOBIAANbHOCTI OpraHiB Briagu 3a Hacnigku cBOiX piweHb. Ha OCHOBI
aHanisy eBponencbkux npakTtuk (EctoHia, HimeyumHa, ®paHLis) BUOKPEMMEHO KIHOYOBI NpOranuMHu YMHHOI
OOKTPUHMU, SIKi NPOABNSATLCA B HAAMIPHIN AMCKpeLlil opraHiB BUKOHABYOI Briagu, nNpoLeaypHii HeBU3Ha4YeHo-
CTi, HOpMaTMBHIN dparmeHTaLii 1 TeXHIYHMX Bap’epax undposisalii.

[PONOHYIOTLCA MPaKTUYHI MexaHi3aMK BTiINIEHHA COLOLEHTPM3MY B MPaBOTBOPYICTb: Koauduikauisa agmi-
HiCTpaTMBHMX npoueayp i3 YiTkuMm pernameHTom SLA-cTaHgapTiB, CTBOPEHHSA MiKBIQOMYOI LMdpPOBOI nnat-
dopmu «SocioGov» Anst MOHITOPUHIY CycnifibHMX NOTPeb, a TakoX PO3BUTOK MDKAMCLMNNIHAPHUX OCBITHIX
iHiLiaTMB 324N hopMyBaHHSA HOBOI reHepaLlii nyonivyHnX MeHegKepiB.

3anpoBaKeHHs MeToAonoril CouioueHTpU3My cnpusTuMe KoHconigauii cycninbcTBa, NiABULLEHHIO SKO-
CTi M NeriTMMHOCTI NyGNiYHOro ynpaeniHHSA, a TaKoX 3MiLHEHHIO LOBIpY rPOMaasH 4O AEPKaBHUX iHCTUTYTIB.
Y nigcyMKy couUioLEeHTPM3M SIK METo4oSIorYHa OCHOBA OHOBMEHHSA OOKTPMHM agMIHICTpaTMBHOIO npasa Bia-
KpvBae NpocTip Ana noganblumx OOCHigXeHb Y cdepi nybniyHoro ynpaeniHHS Ta CTBOPIOE NepeayMoBu Ans
Cnpa’XHbOT AeMOKpaTil cepsicy.

Knroyosi cnosa: agMiHiCTpaTUBHE NMpaBo; COLIOLEHTPM3M; OOKTPUHA agMiHICTpaTUBHOMO npaea; MeToam
agMiHicTpaTMBHOro npaea; nyoniyHe ynpaeniHHA; CYCninbHUIA IHTEPEC; cepBiCHa MoAerb; NPO30pPiCTb; KOMNeK-
TUBHA BignoBiAanbHICTb.
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Abstract. The article considers sociocentrism as a conceptual and methodological framework for updating
the modern doctrine of administrative law. Sociocentrism, which transforms the traditional human-centric
approach, focuses on meeting the collective needs of society and communities. Four key components
ofthe sociocentric methodology are proposed: the primacy of the publicinterest, service orientation, transparency
and collective responsibility. Arguments are made in favor of integrating these principles into the system
of rulemaking, administrative regulation procedures and public administration practice. The analysis includes
a comparison with classical doctrines, identification of gaps in the existing paradigm and recommendations for
further codification of sociocentric principles in profile laws and by-laws.

The concept of sociocentrism in administrative law appears as a response to the challenges of modern
state-building, in which the individual and the community acquire equal importance in public governance
processes. The scientific school of administrative law, founded at the beginning of the 20th century, emphasized
the “human-centric” paradigm, in which the main subject of legal regulation is the individual as the bearer
of rights and freedoms. Sociocentrism expands this vision, proclaiming that the effectiveness and legitimacy
of public decisions are measured not only by individual benefit, but primarily by the public good and the trust
of the community.

The article substantiates the theoretical and methodological foundation of sociocentrism, which combines
classical ideas of the public good (from Plato’s utopias to the conclusions of J. W. Mill) with modern doctrines
of the New Public Service and New Public Governance. It is shown how imperative and dispositive methods
of administrative law can be integrated into a single management and service model that guarantees citizens
not only compliance with formal procedures, but also the realization of general public interests.

Special attention is paid to the four “cores” of the sociocentric methodology: the primacy of the public
interest, the administration as a producer of public value, transparency as an instrument of solidarity,
and the collective responsibility of authorities for the consequences of their decisions. Based on the analysis
of European practices (Estonia, Germany, France), key gaps in the existing doctrine are identified, which are
manifested in excessive discretion of executive authorities, procedural uncertainty, regulatory fragmentation,
and technical barriers to digitalization.

The article proposes practical mechanisms for implementing sociocentrism in lawmaking: codification
of administrative procedures with a clear regulation of SLA standards, creation of an interdepartmental digital
platform “SocioGov” for monitoring public needs, and development of interdisciplinary educational initiatives to
form a new generation of public managers.

The introduction of the sociocentrism methodology will contribute to the consolidation of society, improving
the quality and legitimacy of public administration, as well as strengthening citizens' trust in state institutions.
As a result, sociocentrism as a methodological basis for updating the doctrine of administrative law opens up
space for further research in the field of public administration and creates the prerequisites for a true service
democracy.

Key words: administrative law; sociocentrism; doctrine of administrative law; methods of administrative law;
public administration; public interest; service model; transparency; collective responsibility.

CydJacHuii eTamn Jep>KaBOTBOPEHHS B YKpaiHi XapaKTepH3y€eThCS HEBIIKIIATHOIO MOTPEOO0 IIepeoCcMuc-
JIUTH 3aBIaHHs # QyHKIIT myOIiaHOT agMiHICTpaIllii 3 Oy Ha HOBI BUKIIMKH — COIIAI3aIli0 YIIPaBIiHCHKUX
mpotieciB, mudpoBy TpaHcopmarito, pepopMu, CripsSIMOBaHI Ha €BPOIHTErpamii0. Y MUX yMOBaX JOKTPH-
HaJbHA MOJEINb aIMiHICTPAaTHBHOTO MpaBa, c(hOpMOBaHA B PAASHCHKIN 1 MOCTPaASHCHKIN TpaaMIlii, BUSIBIISIE
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CouioLeHTpM3M sk METOAOSOrISI OHOBIEHHS OOKTPUHWU agMiHICTpaTUBHOIO nNpasa

HU3KY CHCTEMHHUX 0OMexeHb. BoHa HanTo 30cepemkeHa Ha iMIIepaTUBHOMY, BIQIHOMY BIUIMBI, HEJOOLIHIO-
FOYH Bary KOJEKTHMBHHX IHTEPECiB i MyONidHOTO Ojara SK MEHTPajJbHOI MIHHOCTI MyOIiYHOTO YHpaBIiHHS.
Came BUSIBJICHHS M HOZOJIAHHS LIUX «TPICOK» CTApoi HOKTPHUHM CTAa€ KIOUEM 10 MOOYyIOBM aAMiHICTpalii,
3[IaTHOT 3a0€3MEeYNTH JIETITUMHICTD PillleHb, TOBIPY TPOMAISH 1 COIliallbHy 3TyPTOBaHICTb.

HaykoBa mixorna amMiHiCTpaTHBHOTO TIpaBa ITiJl KepiBHUAIITBOM akajieMika B. b. Apep’stHOBa HaIIpHUKiHII
1990-x pokiB Bifg3HauMIIa HEOOXIMHICTH BIXOMY BiJl CYTO YHPABIIHCHKUX MPIOPUTETIB HA KOPUCTH JIFOIUHO-
LEHTPUYHUX ITiAXO/IB, Ic HOCIEM LIEHTPY PEryIIOBaHHS BU3HAETHCS Cy0’ €KT mpaBoBinHOCHH. [IpoTe 06’ ekToM
3aJIMILIAETHCS EPEBAXKHO 1HAMBIA. 3alpOBaPKYIOUH 11€I0 COLIOIEHTPU3MY, MU MOPYLIYEMO IMUTAHHS: YU HE
HACTaB 4ac MEPEeHEeCTH LEHTP Bark 0 TUX CYCHUIBHUX IPYIH 1 CHIJIBHOT, YHi IHTEPECH BUABISIOTHCS KOHCOTi-
JIOBaHUMH Yepe3 MEXaHi3MH IMyOIigHOTO YIIPaBIIiHHS?

Y mpoMy pasi COIMIOIEHTPU3M TOCTAE K METOAOJOTIYHIA MasK: BiH BIMarae, o0 KoKHE YIIpaBIliH-
CbKE PIIICHHS CHOYATKy OLIHIOBAJOCS 3 OINIAY HAa HOro BHECOK HE JIMIIE B 3aXHCT 1HAMBIAyaJbHHUX IIpaB,
a i1 y JOCATHEHHS CHUJIbHUX Onar — Oe3MeKH, COLiaNbHOI CIIPaBEAIMBOCTI, CTAIOr0 PO3BUTKY. IIpu npomy
aaMiHicTparis pyHKI[IOHY€E HE SIK MallliHa BIIAJHAX HaKa3iB, a K MOCTaYaIbHUK CYCHIIBHAX CEPBICIB, Opi€H-
TOBAaHWX Ha MIHPOKE Koo OeHedimiapis.

AHai3 MoCipKeHb HOTO HanmpsMy cdepu 3a0e3NneueHHsT HallioHAIFHOT Oe3TeKH Jae 3MOoTy chopMy-
BaTH JIeKiJTbKa OCHOBHHX BEKTOPIB JOCIiKEHB: MpoOieMu cepH HallioHaIBbHOI O€3MeKH B aMiHICTpaTHB-
HOMY TIpaBi po3mIsatoThes yepes mpami B. b. Asep’sinosa [1], O. @. Arnpiiiko [2], 1. I1. TonmocHivenko [3],
B. B. LIgeTroBa [4], O. M. banaypku ¥ iHIIHX BiIOMUX y4eHUX; MpoOieMu (QyHKIIOHATBHOI chepH aaMiHi-
CTpaTHUBHOTO TipaBa BimoOpaxkeHo B mpamsax T. O. Komomoerns, B. O. 3apocumo, B. A. Jlinkana, O. B. Cxpwur-
nroka, O. B. Komana # 1HImmx.

Mertor0 IOCHiIKEHHS € pO3pOOJCHHS KOHLENTYaJdbHUX MiJBAJUH COLIOLEHTPU3MY SIK METOHOJIOTI]
OHOBJICHHSI JOKTPHUHH aIMiHICTpaTHBHOTO IIpaBa B YKpaiHi. 3aBIaHHS IMOJSTAlOTh Y TEOPETUYHOMY OKpec-
JIEHHI COITIONEHTPUYHIX 3aca, 3iCTABJICHHI iX 13 TPaAUIIHHUME JOKTPUHATEHAMHU MOJAETSIMH, ineHTudikamii
MIPOTAJIMH YMHHOTO 3aKOHOJABCTBA W PO3POONIEHH] MPAaKTUYHUX PEKOMEHJAIlIH M0J0 iMIUIEMEHTAIlil COIlio-
LEHTPUYHUX NPUHLUIIB Y HOPMH Ta MPOLETYPH.

3a OCHOBY METO/IIB IOCIiIPKEHHS B35TO aKCIOJIOTTYHUIA METO, KOMIIapaTHBHO-IIPABOB1 METONU 1 NPHUH-
nuni good governance, a TakOX JIaIEKTHYHAN aHaIi3, MO Aa€ 3MOTY TPOCTEXKUTH MEPEXia BiJ BIaJTHO-1M-
TIepaTUBHOI MOJIENTi 10 CepPBICHO-MAPTHEPCHKOI B3a€MOIii MK aJIMiHICTPAIli€l0 Ta TPOMAISTHCEKAM CYCIILTb-
CTBOM. 3ampoOIIOHOBAaHI MiJXOAN MAOTh HE JIMIIE TEOPETHYHY Bary, a i IpakTU4HY LIHHICTH AJIS 3aKOHOJABIIiB
1 BUKOHABYOT BII/IM, OCKLIBKH BiJIMTOBIalOTh CYYaCHUM BUKJIFIKAM: Bi[pOCTAHHIO POJIi peTiOHATBHHUX TPOMA/I,
HeoOXiTHOCTI MUGPOBUX PIIEHb 1 i ABUIEHHIO PO30POCTI.

Po3ristHyTi B cTATTi COLIONEHTPHU3M 1 CYIyTHI HOMY MTPUHIINTIN OallaHCYBaHHS 1HIMBIyaIbHAX 1 KOJIEK-
TUBHUX IHTEPECIB, CEPBICHOI Opi€HTAIi Ta KOJIEKTUBHOI BiAOBIAIEHOCTI ()OPMYIOTH METOOIOTIUHY IIIaT-
(dhopmy, Ha sKii Moke OazyBaThCs HOBa JOKTPHHAIIbHA apXiTEeKTypa aMiHICTpPAaTHBHOTO TIpaBa YKpaiHW —
e(heKTUBHOTO ¥ COIiaIbHO CTIPSIMOBAHOTO aJMIHICTPATHBHOTO PETYIIOBAHHS Cy CITITHHUX BiJHOCHH.

VY Mexax yKpalHCBbKOi HayKOBOI TpaAMLii aIMiHICTpaTHBHOIO IpaBa ifes «JIIOOUHOLIEHTPU3MY» IPO-
WIa yepe3 KuTbKa eTariB iHCTUTYHIHHOTO OCMHUCIICHHS ¥ MPaKTUYHOI iMmieMeHTarii. [lepmmmM xpokom Ha
LBOMY LIUISIXY CTaJIO 3BEpHEHHA akaneMika B. b. ABep’ssHOBa 10 KOHCTUTYLIHHOI (YOPMYIH — «YTBEPIKECHHS
1 3a0e3neueHHs MpaB i cBOOO/ JTFOMUHY € TOIOBHUM 000B’sI3KOM jepkaBm» [1, c. 78].

VY fioro mparpix Ii CloBa MEPETBOPIOIOTHCA HA MPUHIMII, 32 SKUM CHCTEMa IyONiYHOIO YHpaBIiHHS
Mae OyTH 30pi€HTOBaHA Ha 3aXWCT NpaB iHAuBina. BogHouac B. b. ABep’siHOB 3acTepirae: Ko el MpuH-
[UT 3QJIHITATH B CYyTO (hOpMaNBHOMY, NEKIapaTHBHOMY BUTIISA, aMiHICTpaIlis PU3UKY€E OOMEKHUTHCS KOH-
CepBalli€l0 CcTaTyc-KBO I 3aCTOCOBYBATH <JIIOAWHOLECHTPHU3MY» JIMLIE SIK NPUKPUTTS BIAaAHUX pimeHs. 11106
YHHUKHYTH TaKoi IIapaJoKCalIbHOI KOJi3ii, MU IPONOHY€EMO MEPEOCMHUCIUTH HOCIS IEHTPAIbHOI YBaru: 3aMicTh
«0Cco0M» K aTOMapHOi OAMHULIL IIpaBa B3ATH 1O (POKYCY «CYyCIiIbCTBOY», TOOTO MEPEUTH A0 MOJEI, e 3aXUCT
IHAWMBIyaIbHOTO TIpaBa HEBiAPUBHUI Bix (hOpMyBaHHS CIUTBHOTO Orara.

SAxmo B. b. ABep’siHOB 3/IiiICHUB «aHTPOTIOIOTIYHUIND MOBOPOT Y KIIACHYHIN aJMiHICTPAaTHBHO-TIPaBO-
Biif JOKTPHHI, TO BiAIMITOBXYBaHHS BiJl OTO MpPalb Ja€ 3MOTY 3BEPHYTHCS 1O TIIMOMHHIIIOTO 1HTETIEKTyalb-
HOTO KOpiHHS comioneHTpu3My. Yxe [xepemi bernram y «Kpututi npas moguam» Ha Mexi X VII-XIX cro-
TTh (QOPMYITIOBAB €10 «HAWOTBIIOTO Oara JJisi HAHOUTBIIIOTO YHCIIaY, 3aKIaJal0dd THM CAMUM HOPMAaTUBHY
OCHOBY ISl KOJIEKTHBHOT'O BUMIipy MOJITUYHOTO W YHpaBliHCHKOTO pimeHHs. k. beHTaMiB «yTumitapuzm»
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IIPOTIOHYBaB HE MPOCTO MOPAJIbHY, a U IOPUANYHY METY BJIaJl — KepyBaTUCs HE 11 HaAMIPHOIO >KOPCTKICTIO
B 3aXUCTI «IPUPOJTHUX) TIPaB, a BHBAKEHIM OaTaHCOM MiX iHTEepecamu rpoMajsH [2, c. 23].

Ixor Ctroapt Mimnb, po3BUBalOYM YTHIIITAPHY TPAIUIlIo, aKIEHTyBaB yBary Ha COIiaJIbHIN BiJ-
MOBIATFHOCTI JIepkaBH 3a (pOpMyBaHHS CEpelOBHINA, Y SIKOMY KOXKEH IHIWBIJ MOXE peaji3yBaTH CBid
roTeHtian [3].

Y KOHTEKCTi aJIMiHICTPaTUBHOTO TpaBa HOro ifei MpOJOBKEHO B TEOPIAX «COIMIAFHOTO IMpaBay, SKE
BXKE HE OOMEXKYEThCSI «HETAaTHBHUM» 3aXHCTOM BiJl BTpYYaHHS, a MEPEXOANTh A0 «IIO3UTUBHOTO» 3abe3re-
YeHHS yMOB 1151 camopeadizauii. ToOTo nepxasa crae He JHUILIE FAPaHTOM BHYTPIIIHBOTO HEJOTOPKAHHOCTI,
a ¥ akKTHBHUM areHTOM, SIKHiA CTBOPIOE ITyOiIiuHi O1ara — BiJ iIHPpacTPyKTypH J0 COIiadbHIX TMOCITYT.

Y XX cToNiTTi KOHIIeNis myOIigHOTo Oliara IMOCTYTIOBO BXOAMTH JI0 aKaJIeMIqHOTO AUCKYpCY i mepe-
pocrae B noktpuau New Public Service it New Public Governance. Y ixHiif OCHOBI JI€)KHTh caMe COIOIeH-
TPUYHUH ITiJXi/: TOJIOBHUH pecypc MyOIigHOTO YITPaBIIiHHS — IOBipa Ta 3ay4eHIiCTh TPOMAJISH, a «YCIIITHAN
YpsI» — TOH, SIKHIA Ji€ He 3 TIO3UIIii 3BEPXHOCTI, a K MapTHEP y CIIIFHOMY BUPOOHHIITBI CYCITITFHUX TTOCTYT.
i 3minu mo0Ope pe3oHyIoTh i3 morisinamu B. b. ABep’stHOBa Ha TOTpeOy MOEHAHHS IMIIEPATUBHOTO i IHUCIIO-
3UTUBHOTO METOJIB y Cy4acHOMY aJMiHicTpaTuBHOMY npasi. [Ipu npomy yrunitapHa cnagmuna Jx. bearama
it Jlk. Mimuns 3a3Ha€ TIHOMHHOT (iT0COPCHKOT peAyKIIii: Tenep He JUIIe KiTbKiCHA MaKCUMI3aIlis JepKaBHIX
TIOCIIYT, a 1 AKICHUH TOCTYTI JI0 CHUTBHUX OJIar CTa€ OPiEHTUPOM IS ITyOIIiYHOTO YITPaBIiHHS.

TakuM YWHOM, TEOPETHYHI BHUTOKU COIONEHTPU3MY TATHYTHCS BiJl KIACHYHUX YTHIIITAPHUCTIB, SKi
MIOKAa3aJIy, IO JIepXKaBa BIANOBIga€ Mepel CyCIIbCTBOM 3a AOCSTHEHHS «3arajbHOro Onaray, 1 JOXOIsITh A0
CY4YacHHX JIOKTPHH, y SIKUX IMyOIidHa Baja YCBiJOMIIIOE CBOIO JiSUThHICTB SIK CEpBiC, CIPSIMOBAHHUNA Ha 33]10-
BOJICHHS KOJIEKTUBHUX NOTped. Came 1 Tpancdopmanis — 3 «IIOANHOLEHTPU3MY» A0 COLIOLEHTPU3MY — Bil-
KpHUBA€ LUIAX A0 JOKTPHHAIBHOIO OHOBJIEHHS aIMiHICTPAaTHBHOTO MpaBa YKpaiHM, IO JA€ 3MOTY IOE€IHATH
MoBary J10 iHAMBiAyaIbHUX TIPaB 1 BiAMIOBIAaBHICTH 32 CyCIiJIbHE OJaro.

VY cydacHiil aAMiHICTPaTUBHO-TIPABOBIN MOKTPHHI COIONEHTPU3M Y)KHBA€ POJIb KOHIIETITY, 31aTHOTO
MMOE€THATH JBa Ha TEPIINHA TOTIISA] MPOTHIISKHI MiAXOIW — CEpBiCH, 30pi€eHTOBaHI Ha rpomaasHuHa (New
Public Service), i 3aranpHOmEpkaBHI cTparerii MepexxeBoro BpsiayBanHs (New Public Governance). [lepmmit
i3 HAX HaroJIoIIye Ha TOMY, IO €(QEeKTHBHE YIPaBIiHHSI HEMOXKIUBE 0e3 Oe3mocepenHboi yJacTi KOpPHUCTY-
Bada y BUPOOHUIITBI MyOMigHMX O1ar. AMIHICTpaTHBHE MPABO TYT PO3NIAAAETHCS K IHCTPYMEHT CTBOPEHHS
«YCHINIHUX KJITIEHTCHKUX TOCTYT JEp:KaBW» — BiJl OTPUMAHHS JOBIIKH TPO peecTparliro Oi3Hecy 10 ocKap-
JKCHHS pillIeHHs OpraHy BUKOHaBYOi Biaau. COLIOLEHTPU3M Y3rO[KYE 1€ 13 IIMPOKUM CYCIIJIbBHUM BUMIpOM:
SIKIIIO HOBA ITyOJTivHa CiTy’k0a Opi€eHTOBaHA Ha 1HAWBI/IA, COLIOIIEHTPU3M Harajye, o0 KOXKEeH 1HIUBI] BOTHOYAC
€ YaCTUHOIO CIIJIBHOTHU H 110 KiHIIE€Ba LIHHICTH AEP>KaBHOTO CEPBicy — L€ HE JIMILE 3a10BOJICHUH KOPHUCTYBaY,
a ¥ criiika IoBipa M0 IHCTUTYIIIH, SKa KUBUTHCS BiTIyTTSAM 3araibHOT BiAMOBIIAIEHOCTI.

Hpyruit migxin, New Public Governance, mpormoHye Moziesi MepeKeBOro BpsIyBaHHs, Jie iepKaBa, 0i3-
HEC i CyCIIUTRHI OpraHi3aiii CIijIHO BUPOOISIOTE My OTiuHi MOMITHKY i cepBicH. BiIMiHHICTH COIIOIIEHTPU3MY
MOJISITa€ B TOMY, L0 BiH CTaBUTh HE MPOCTO MAPTHEPCTBO, a COMIAAPHICTh y LEHTPl B3a€EMOIi: 3aKOHOAaBYA
1 BUKOHABYA BJIaZia MAlOTh HE CTUIBKU «3aIIPOIIyBaTH» MPEICTaBHUKIB TPOMaTHCHKOTO CYCIiJIbCTBA 10 KOH-
CynbTalill, CKUIBKY AIIUTH 3 HUMH BiNOBIJAJIBHICTB 32 Pe3ybTaT, BKJIIOYAIOUN JOBIOCTPOKOBE TUIAHYBAHHS
1 BUTPUMYBaHHS KOMIIPOMICiB MK iHTEpeCaMH Pi3HUX TPYIL.

Posrmsiatoun CriiBBiTHOMIEHHS IMIIEPAaTUBHOTO W JMCIIO3UTUBHOTO METOMIB Y CBITIII CYCIIJIHHOTO
Onara, COIIOIIEHTPH3M MPOIIOHYE HOBY IHTEPIIPETAIIIIO: IMIIEpaTHB HE SK yHIaTepalbHe BETiHHA BIa/H, a SIK
yMoBIIeHe 3000B’s13aHHsI 30eperTH CITIbHI I[IHHOCTI, a JUCIIO3UTUB — HE JINIIE «CBOOOIa BHOOpY» cy0’eKTa,
a i IHCTPYMEHT KOJIEKTMBHOTO caMoBpsinyBaHHs. Hanpuknan, y npoueaypi Buadi jineH3ii JUCIIO3UTHBHUH
X Ja€ MAIPAEMIIIM 3MOTy OOMpaTH opMaT 3aruTy, KaHal TTOJIaHHs JOKYMEHTIB 9 Tpadik mepeBipok,
MPOTe IMITEPAaTUBHI MEXi — BUMOTH JIO €KOJIOTIYHOT Oe3MeKH, TPOMaJICHKOI YIacTi 9 CTaHJapPTiB IMPO30POCTi —
IIPOIOBXKYIOTh 3aXUIIATH 3araibHuil iHnTepec. Taka «moaBiliHa paMKay rapaHTye, 10 1HAUBIlya IbHUN IPOCTip
Iilt He 3pyHHY€ IHCTUTYIIHHY MUTICHICTb.

€BponechKuil OCBIA J0#a€ KOHKPETHKHM COLIOLEHTPUYHUM IHTEPIpPETAalisiM HayKOBHX JOPOOOK
B anMiHicTpaTuBHOMY TipaBi. B EcTonii, e ypsan peanizyBaB OaueHHS «IIPECTIKHOI Hallii MU(PPOBUX rpoma-
ISTH», KOOKEH aAMIHICTPAaTHBHUM cepBic 00epHEHO IHTErPOBaHO 3 MEXaHi3MaMH 3BOPOTHOTO 3B’ 3Ky, JIeMOKpa-
TUYHAX OHJIAHH-(POPYMIB Ta alTOPUTMIB OIIHIOBaHHS CyCITUTFHOTO BIUTMBY. TYT iMITEpaTHB mo70 Mu(pOBOi
1HKITI0311 HAKJIaIa€ThCS Ha JUCTIO3UTHBHI CBOOOIM EIEKTPOHHOTO caMOBUpakeHHsL. HiMeuunHa X, TpaauLiiHo
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CXHMJIbHA JIO JICTAJBHOTO PETYITIOBaHHS, BUPOOMIIA MOJIEIN «PEryISITOPHUX CKPUHIHTIB», JIe IMiJ 9ac po3po-
OneHHst Oy[b-sIKOTO HOPMAaTHBHOTO aKTa Biaja 3000B’s3aHa IMyOIiYHO OOTOBOPUTH €KOHOMIUHI W ComiaibHi
HACJIJIKH, a TIOTIM pa3oM i3 MPeICTaBHUKAMHU TPOMA/ICEKOCTI OMyOITiKyBaTh «PETYASTOPHY MAaHOPAMY» — TijI-
CYMKOBHIA 3BiT. DpaHiis, 31 cBoro 00Ky, y Mexax «I pan-llammion» mudpooi Tparcdopmallii CTBOpHIIA MPo-
rpaMu «rPOMaJITHCHKUX XaKaTOHIBY, KOJIM YePTOBUH YPSJOBHUH IIOPTAT MAIOTh HE JIMIIE PO3POOHTH, a i «IIpo-
MOHITOPUTH» CaMi KOPHCTYBadi.

Yci i mpuUKITaay BKa3yoTh, M0 COMIONEHTPU3M Ha MPAKTHII BHABISAETHCS 3IaTHAM 00’ €THATH iMTIepa-
THUBHI HOPMH 3aXHUCTY CIIJIPHOTO iHTEpecy Ta JUCIIO3UTHUBHI CBOOONN 1HIWBIZA B €MHIN CHCTEMI B3aEMOIII.
TakuMm unHOM, BiH He nuine gonoBHIOe New Public Service it New Public Governance, a i migHiMae iXHIO
TOKTPUHY Ha HOBY SIKICTh: BiJ] allTUBHUX IHCTPYMEHTIB JI0 CIIPaBKHBOI CHCTEMH ITyOIiYHOTO COJIiAapHOTO
BPSIyBaHHS, JIe KOKHUH IepKaBHUI aKT MICTUTB JI03BUIbHY CHIIY Ta 3aKiajgae GyHIaMeHT IS KOJIEKTHBHOTO
Onara.

MeTononmoridai KOHTYPH COIIOIEHTPU3MY B aJMiHICTPAaTHBHOMY TpaBi ()OPMYIOTHCS JTOBKOJIA YOTH-
PBOX SAPOBUX MiJBAIMH, KOKHA 3 TKAX TIEPEOCMHUCIIOE TPAIUIIiifHI MPaBOBi KaTeropii, HaJar0uu iM CyCITih-
HOI NIMOWHM W KOJIEKTUBHOTO ceHcy. [lepmum 1 HalOUTbI PyHAaMEHTATBHAM SIPOM € TIPUMAT CyCITUTEHOTO
iHTepecy. Kimacnyna qokTpuHa aqMiHICTpaTHBHOTO IpaBa, HacaMIIepes pe/cTaBieHa B npamsix B. b. Asep’s-
HOBA, BUBOJIUTB JIFOIMHY B [ICHTP PETyTIOBAHHS SIK HOCIS HEBiqUYKyBaHUX MpaB. COIIOIEHTPU3M PO3IIHUPIOE
0 TIApaJUTMYy, BiIBOMSYH KIFOYOBE MICIle TPOMali, KOJIEKTHUBY, CYCIIIbCTBY. PillleHHS, SIKi yXBaJtO€ aMi-
HICTPAaTUBHUI OpraH, MalOTh OI[IHIOBATHCS HE JIUIIE 332 KPUTEPIEM 3aXUCTy 1HIUBIAyaThbHHX CBOOOJ, a i 3a
3[IATHICTIO BpaxyBaTH MIMPOKUAN CIEKTP CYCHIIFHIX MOTPeO — B €KOMOTIYHOT OE3MEeKH 10 KYIBTYPHO-OCBIT-
HiX mpiopuTeTiB. bamaHc Mi>k TpUBaTHUMH MTpaBaMHy Ta MyOJiYHIM 00O0B’SI3KOM Y IILOMY PO3yMiHHI TIEpETBO-
PIOETHCS HA TUHAMIYHY PiBHOBAry, 3a SKOi HIIIO HE MOXKE PO3TIIIATHCS B 1301 BiJ] 3araibHOEPKAaBHUX
1 MiCIIeBHIX iHTEpECIB.

Hpyre a1po — cepBicHa opieHTaIlisl aAMiHICTpaIllii K MexaHi3My BUpoOHHITBA «public value». MeTto-
TOJIOTIYHUHN TOBOPOT, kWi, mounHarouu 3 New Public Service Ta New Public Governance, 3aknnkae He
JIMIIe TIPUB’SI3yBATH JIEPKaBHI MOCIYTH A0 MOTped rpoMajisiH, a i CTBOPIOBATH CHPaBKHI CTAHIAPTH SKOCTI
1 piBHI OYiKyBaHHS, y COIIOIIEHTPHU3MI HaOyBa€ O0COOIMBOTO CEHCY. ANMIHICTPAaTUBHHUMA aKT y Iill cucTeMi
MOCTA€ HE SIK MPOCTHH JOKYMEHT OpraHy BUKOHABYOI BIIaJIH, a SIK €JIEMEHT €JMHOI JJAHKH BUPOOHNYOT CHCTEMH
myOmivyHuX Omar. HopmatuBHi akTH, CITy>KOH i MPOLIEAYPH MMPOEKTYIOTHCS 32 O13HEC-aNTOPUTMOM: HEOOX1THO
BH3HAYHTH KITi€HTa (TPOMaJsTHIMHA YH OpraHi3aIliio), O4iKyBaHUH pe3yibTaT i MeTpHKH ycrixy (Service Level
Agreements), a TOTiM 3a0€3M€YUTH BUMIPIOBaHICTb 1 TA3BITHICTh. Y IbOMY KJIFOUi COIIONEHTPHU3M IPOTIOHYE
3aMIHHTH apXaivyHi iHAUKATOPH «IOTPUMAHO TEPMiHIB» 1 «0(OPMIIEHO aKTH» Ha OLIBII TITHOOK] MOKa3HUKU:
(I IBUIIICHO PiBEHHb TPOMAJICHKOI TOBipH», «3MEHIIIEHO COIiajbHI BUTPATH Ha KOHQIIIKTY», «ITOKPAIIEHO JOB-
TOCTPOKOBI PE3yIBTATH PO3BUTKY.

TpeTe aapo — MPo30PicTh K IHCTPYMEHT CONITAPHOCTI i MyOITiTHOTO KOHTPOIO. Y 100y I poBoi aami-
HICTpaIii Ta IMBHUIKOTO PO3MOBCIOMKEHHS iHPOPMAIlii aMiHICTpaTHBHE IPABO HE MOXKE 3ATAIIATUCS «3a 3a9H-
HEHUMH JBeprMay. COIIOIEHTPHYHA METOOJIOTIS BIPOBAIKYE iHGOPMAIIIHHY BIAKPUTICTh HE K KOPUCHY
(hyHKIIifO, a SIK 000B’A3KOBY I[IHHICTH. BiKpHBarO4YM aqrOpUTMH yXBaJeHHS PillleHb, ONMPUITIOIHIOIOYN BHY-
TPIIIHI CTaHIApTH H IJTaHU NEPEBIPOK, JAepKaBa CTBOPIOE YMOBH JUIS CaMOKOHTpOJIO rpomand. [loxiOHwmit
MiIXiJ Y Cy9acHOMY TpaBi Ha3WBAIOTh «COIIATPHAM ayJIUTOM»: CyCIIJILCTBO Ha0yBa€e pealbHOTO MEXaHi3My
3BOPOTHOTO 3B’5I3KY, 3IaTHOTO KOPUTYBAaTH MPOIEC YCEPEUHI paHile, Hixk oimiifHi TpoIexypr 0CKapKeHHs
BCTYIUIATH y Aif0. 32 METOJOJIOTIEI0 COMIOIEHTPU3MY, IIPO30PICTh — 1€ He TIPOCTO OMIIisl, a 000B’SI30K, KUK
3a0e3Iedye JeTiTHMHICTD BIa/IH.

UetBepTe sipo — KOJIEKTHBHA BiMOBIAANBHICTH 3a COMiaMbHI HACTIAKH YNPaBIiHCHKHUX pimieHb. Corri-
OLICHTPU3M BUMAara€e po3mIsAIaTé KOKHUH aJMIHICTPaTHBHHI aKT 4epe3 NPH3MY HOTO 3arajbHOTO BILIUBY:
CKOPOYEHHS OIOKETY Ha COLiajbHI MOCIYTH, BIAKPUTTS HOBHUX IHIyCTpiadhbHHUX 30H, 3MiHH B CHCTEMi OIO-
JATKyBaHHS — yce Iie Hece sIK IMO3UTHBHI, TaK 1 MOTEHIIiITHO pyiHiBHI eexTn. MeToo10Ti9He HOBOBBEICHHS
TIOJISITA€E B TOMY, IO OIIiHKA Pe3yJIbTaTiB CTa€ KOJEKTHBHOIO: IOCITHUIIBKI MIaT(OpMH MIPH BIIali, TPOMAaJIChKi
HayKOBI paJiil Ta He3aJIeXKHI MOHITOPHHTOBI TPYITH OTPUMYIOTH CITIIFHY BiITOBiAABHICTH 32 OI[IHKY peaTbHIX
HaCTiIKiB. Takuii «corianbHAN IMYHITET» IepKaBHUX IHCTUTYTIB HE JINIIE 3HIKYE PU3HK IIOMIIIOK, a i (op-
My€ KyNBTypy IyOIIiYHOTO TPAaBIiHHSA, /i€ Bllaia Ta CYCIILCTBO — HE KOHKYPYIOUi CyO’€KTH, a CITiBTBOPIIi
crinpHOroO Onara.
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3arajoM YOTHPH SApa COILIOIEHTPUIHOT METOONIOTI] — MPUMAT CYCIUIBHOTO iHTEpecy, CEpBiCHA Opi-
€HTAIlis, TTPO30PICTh 1 KOJIEKTHBHA BiJIMOBINaIbHICTh — CTBOPIOIOTH IUTICHY CHCTEMY, 3/IaTHY 5K aJeKBaTHO
pearyBaTH Ha Cy4acHi BUKJIMKH, TaK 1 3aKJIaJaTy MIATPYHTS U CTIHKOTO PO3BUTKY AE€MOKPATHYHOI MyOlmivHOT
aaminicTparii. Takuit miaXifg BUXOOUTH 32 MEXKi CyTO TPOIEAYPHOTO PETYINIOBAHHS, TIEPEBOITYHN aIMiHICTpa-
THUBHE IIPABO B IUIOLIMHY CIIPAaBXXHBOI CYyCHUIBHOI B3a€MOIi, /1€ KOKEH HOPMAaTUBHHUH aKT € KPOKOM Ha LUIAXY
JIO CIUTBHOTO TOOPOOYTY.

[Iporanuuu cydacHOi aAMiHICTpaTHBHO-IIPABOBOI TOKTPHHHU BUSIBIISIOTHCS HAMSICKpaBille B HEBiAIO-
BIJTHOCTI MiX JIEKJIapOBaHUMH IPUHITUTIAME €(DEeKTUBHOCTI i pealbHUMHU MIPOIEAYPaMH, sIKi HAIMIPHO Opi€H-
TOBaHi Ha (hopMasIbHE TOTPUMaHHS HOpM. HammipHa nuckpertis, 3akiazeHa B HU3III 3aKOHOJABYMX 1 ITi[3aKOH-
HUX aKTiB, OPOKY€E CHUTYaIlii, KOIW OMHI 1 Ti caMmi IPaBOBI HOPMH 3aCTOCOBYIOTH IO-PiI3HOMY 3aJI€KHO BiJl
HACTPOIO UM MOJITUYHOI KOH IOHKTYpH. Sk 3ayBaxyBaB l. I1. I'onocHiueHKo, «IucKpewis 6e3 4iTKUX mpoue-
IypHUX OOMEKEHb ITEPETBOPIOETHCS HA IHCTPYMEHT CBaBUILIL» [4, ¢. 98]. CripaBni, 6€3 rapaHTOBaHUX CTPOKiB
O3y 3BEPHEHB 1 YiTKOI MOTHBAIi] pillleHh TPOMAJISTHU 3IIITOBXYIOTHCS 3 HEBU3HAYCHICTIO W TPHUBaJINMH
OIOPOKPATHYHUMH 3aTPUMKaMH, IO ITiPUBAE TOBIpY O MyOIidHOI BIAIH.

VY 1pOMy KOHTEKCTI MpoLelypHa HEBU3HAYEHICTD — I1e HE IPOCTO HEAOJIK MPaBOBOi TEXHIKH, a MPSIMUI
PH3HK AT JIETITUMHOCTI BChOTO aJMiHICTpaTUBHOIO npouecy. dparMeHTalis HOpM MPU3BOIUTH 10 TOTO, 10
JO3BUIBHI IPOLIEAYPH PETYIIOIOTHCS OHOYACHO B 3aKoHax «IIpo aaMiHicTparuBHi nocayrny», «IIpo no3BinbHy
cucTeMy y cdepi rocrnoJapchkoi MisIIbHOCTI», YUCIEHHUX YPSIOBUX MOCTAHOBAX 1 BIIOMYMX 1HCTPYKITiSIX.
HacminkoMm € myOnroBaHHS MepeBipoOK, KOIH OIWH 1 TOH caMUi TOKYMEHT MPOXOIUTH ACKITbKa iIHCTaHIIIH, 110
HaKJIa/lae BENW4Ye3Hi BUTPATH HA Oi3HEC i CTPUMY€ iIHBECTUIIITHY aKTUBHICTh. Y I[bOMY PO3PHBI Mi’K HOPMOIO
Ta npakTHKOO0 B. B. LIBETKOB CIyIIIHO MiIKPECIIOBAB: «... aAMiHICTPAaTHBHE IPABO BTPA4Ya€ 3MiCT, KOJIM HOPMHU
cyIiepedars OfHa OJHiH 1, 3aMiCTh PEryIItOBaHHs, TIOPOIKYIOTE Xaocy |35, c. 45].

Ille omHi€IO CYTTEBOIO MPOTAJMHOIO € TEXHIYHI Oap’epu mudpoBizamii. ¥ cydacHUX yMOBax MOOYIOBH
JIeprKaBH, KOJIM CBIT BIIXOAWTH BiJ IMarepoBOTO JOKYMEHTO00ITY, yKpaiHChKe aMiHICTpYBaHHS HAaTparuisie Ha
JIBa B3a€MOIIOB’sI3aHI BUKIHUKH: 3actapiny IT-iHdpacTpyKkTypy Ta KaapoBy HECIIPOMOXKHICTH aJanTyBaTHCs
10 HOBUX pimeHb. [IpoexT «/lis» neMoHCTpye MoTeHIian UPpPOBUX CEpPBICIB, ale OUIBIIICTh PEryIaTOPHIX
TMIPOIIECIB JIOCI ICHYIOTh Y TECTOBOMY peknMi. HecTaua eTMHUX eNeKTPOHHUX PEECTPIB, BiCYTHICTH IHTETPO-
BaHUX MIaT(GOPM MOHITOPUHTY ¥ HU3BKUN pPiBeHH KiOepOE3eKy CTBOPIOIOTh PU3HUK BUTOKY KOH(IIESHITIHHIX
nmanux i migpoodok. H. O. Anpapiliko monepemkae, mo «udposa TpaHchopmarlis 6e3 Hale)KHOTO perilaMeHTy
1 cTaHmapTU3allii mporeryp 3AaTHa JTUIIe TOTTHOUTH PO3PHUB MIXK aIMiHICTpAIli€l0 Ta TpoMaIssHHuHOMY [3].

CympoTuB CepBICHMM MiIXOAaM BHSBISIETBCS W Yy KyJBTYPl «aOMiHICTPaTHBHOIO NPHUMYCY», KOJIU
YMHOBHUK iZIeHTH(IKyE BIACHY poiib HE 3 OOKY HaJaHHS MOCIYT, a 3 O0Ky BCTaHOBIEHHsSI oOMexeHb. Cotri-
OLIEHTPUYHA JTOKTPHHA IPOINOHYE (HOPMYBaTH MEHTAIBHY MOZAETb «aIMiHICTpaTropa SK CEpBICHOIO MEHe-
JoKepay, OMHAK JUTsl I[bOTO MOTPiOHA I[iIecTIpsiMOBaHa 3MiHA IOPHIUYIHOT OCBITH i MpodeciifHNX CTaHIapTiB.
be3 cucteMHOI MiATOTOBKH KaApiB KO’KHA crpo0a ONTHMI3yBaTH NPOLEAYPH JIMIIATUMEThCS ACKIIapali€lo.

TakuMm 4yMHOM, CyMapHHUM e(QEeKT MPOorajlH JOKTPHUHH — HAAMIPHOI AMCKpeLii, MpoLeaypHOi HEBU3HA-
YeHOCTi, HOpMAaTHBHOI (pparMeHTaIlii Ta TEXHITHUX 06ap’e€piB — CTBOPIOE YTPYIHEHHS AJIS peati3allil CydacHIX
YHPaBIIiHCHKO-CEPBICHUX 1 pU3MKOOPieHTOBaHUX Mozeseh. [logonaHHs nUX BUKIMKIB BUMAra€e €IMHOI KOIH-
(hikarii aAMiHICTpaTUBHUX MPOLIEAYP, YITKOTO periiaMeHTy u(poBi3allii Ta popMyBaHHSI HOBOI npodeciiHoi
KyJBTYPH, 1[0 TOCTABUTH JIIOAUHY i CyCHiIbCTBO B LIEHTP MyOIiYHOTO YIPABIiHHS.

IHTErpAalis COMIONEHTPUYHO] i/1e0IOTil B IHCTUTYIIHHI MEXaHI3MH TyOIIiYHOTO YIPaBIiHHS MOTpedye
KOHKPETHUX KPOKIiB Ha 3aKOHOMAaBYOMY ¥ OpraHizamiifHOMYy piBHsAX. Hacamrepen BoHa BHMarae IiJliCHOTO
pedopMyBaHHS aJIMiHICTPaTUBHOTO CYIOYMHCTBA, 110 HUHI MICTATH TIEpEBaXHO MPOIIEAYPHI HOpMH, chopmo-
BaHi B MapaurMi KITACHYHOTO yrpaBTiHAA. COMiIONEeHTPUIHUH ITiIX1]1 3MIHIOE aKIIEHTH: KOXKHA TIpoIlecyalbHa
sl IOKJIMKaHa BpaxOBYBaTH He JIMIIE IHTEpecH cy0’€KTa 3BEpHEHHS, a i MOTCHUIHHUH BIUIMB Ha TpOMaiy Ta
myOmivHMA poctip. [lepernsaa HopM PO CTPOKH PO3TISAAY, POPMY IPUHHATTA PillleHb, MOXKIMBOCTI Memiartii
1 allbTEpHATHBHOTO BUPIMIEHHS CITOPiB Mae Bi0yBaTHCs KPi3h IPHU3MY OaaHCy MiXK IHIAVBITyaIbHUM IPaBOM
Ha 3aXHCT 1 KOJIEKTUBHUM TPaBOM Ha CTaOIIbHICTD CYCHITBHUX (PYHKIINA. Y IbOMY KOHTEKCTi afMiHICTpaTHB-
HUH CyJl CTa€ He JHIIe apOoiTpoM, a i TIPOCTOPOM COIliaTbHOT KOMYHIKaIlii, e 3a0e3medyoThCsl 3BOPOTHHN
3B’S30K 13 TpoMazgaMH Ta iH()OPMYBaHHS CyCIIbCTBA PO PE3YIIBTATH PO3MISAY CHPAB AK IEMEHT IPO30POCTi
¥ IMa3BITHOCTI.
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Jpyroro KOMIETeHLIHHOI HOBAIEI0 MA€ CTAaTH 3allpOBAKEHHS €JUHOTO «aIMiHICTPaTHBHO-CEPBiC-
HOTO» CTaHJAapTy U BCiX OpraHiB BUKOHAaBYO1 Biaau. Llell moKyMeHT NOBHHEH 00’ €JHaTH BUMOTH JIO SIKOCTI
o0ciyroByBaHHS, opieHTOBaHOTO Ha public value, i MicTuTH KpuTepii omiHIOBaHHS €(pEeKTUBHOCTI Ta CIpa-
BEUTMBOCTI MPUHHATHX pimieHb. 3a B3ipueM SLA-yrom Mix aep:kaBoro i TpOMaJsSHIHOM, OPTaHW HaJTaHHS
aJIMiHICTPaTUBHUX MOCITYT OTPUMAIOTh HiTKi 3000B’13aHHS IIIO/I0 CTPOKIB BiMOBii, hopmu iH(GopMaIliitHoro
3a0€3MeUeHHS], MOXKJINBOCTI BUKOPUCTAaHHA €JIEKTPOHHMUX KaHAJIB 3B’S3Ky W OTPUMAaHHs 3BOPOTHOTO 3B’SA3KY.
VY TakoMy cTaHIApTi KpUTEPisIMM yCIiXy MarOTh CTaTH HE JIMIIE IIBUIKICTb BUKOHAHHS 3aIMTY, a K PiBEHb
3aJIOBOJICHOCTI KOPHCTYBadiB, KiTbKiCTh IHHOBAIITHIX POTIO3HUITIH BiJ TpOMaJT 1 TIOKa3HUKHY BIUIUBY TIPHIAHS-
TUX PIllIEHb Ha COIiallbHY 3TypPTOBAHICTb.

Hapermni, po30ynoBa mixkramy3sesoi mudpooi miardgopmu «SocioGovy € MpakTHIHUM JOTIYHUM TTPO-
TOBXEeHHAM Koauikarii Ta cepBicHOI crangapTu3anii. Lleit mopran Mae iHTerpyBaTH 1aHi BCiX CTPYKTYp — Bill
MICIIEBUX aMIiHICTpaIliii 10 MEHTPATFHUX BiJOMCTB — y PEXHMIi PEATbHOTO Yacy, Jalodd 3MOTY BiJICIiIKO-
BYBATH CYCHIIbHI 3alTUTH, PU3UKH ¥ iHIUKATOpu H0OpoOyTy rpoMas. 3a IOTIOMOTOI aHANITUYHUX MOMAYJIB
i ITYy49HOTO iHTENEeKTYy «SocioGovy» reHepyBaTHMe MPOTHO3W MO0 HAWOLIBII HarajdhbHUX MOTped i MOTeH-
HIHHUX KOHQITIKTIB, a TAKOX (GOpPMyBaTHMe PEKOMEHAITIT IS TOKAJTBHOI Ta IIEHTPATBHOI BIaAN. 3aTyIeHHS
TPOMaJISTH J0 CHUTBHOT aHANIITHKY Yepe3 BIIKPUTI TaHi i cepBicH aaMiHICTpyBaHHS CIIPHUSITHME TTiIBUIIEHHIO
JOBIpW Ta CONIAAPHOCTI, a MOMKJIMBICTh TIEPEBIPKU PE3YIbTATIB €IEKTPOHHOTO TOIIOCYBAaHHS 32 MPIOPUTETHI
IIPOEKTU CTBOPUTH JOAATKOBHUH PiBEHb ITyOII4HOTO KOHTPOIIO.

TakuM 94uHOM, TPaKTHYHA peaji3allis COLIONEHTPU3MY B aIMiHICTpAaTHBHOMY MpaBi MOTpedye KOMII-
JIEKCHOTO MiAXOAy: MepersiLy HOPM KIIOUYOBMX HOPMAaTHBHHUX aKTiB, CTaHAApTH3alii CEpBICHUX MpOLELyp
1 HaamTyBaHHA U(POBOT EKOCUCTEMHU B3a€MOJIil MK BJIaJIOI0 Ta CYCITIILCTBOM. Taki 3aX0qH 3aKIaIal0Th
ITiJBAIMHU HOBOTO THITY IyOJIiIYHOTO YIIPABIiHHS, Y SKOMY JIFOJMHA 1iepeOyBae He JIMIIe B IIEHTPI, a pa3oM 3i
CBOIMH IPOMaZiaMH € aKTUBHUM Cy0’€KTOM (OpMyBaHHs CyCIUIBHOTO Onara.

CouioneHTpUYHa METONOJIOTisI OHOBJICHHSI JOKTPUHHU aAMIiHICTPAaTHBHOIO MPaBa BiJKPHUBAE NPUHILIH-
[I0OBO HOBHH TOPH30HT PO3YyMiHHS ITyONi4HOI Blagu K MEXaHi3My, HMOKJIMKAHOTO CIYT'YBaTd CYyCIiIBHOMY
Onary Ta KOHCOJIi{yBaTH T'pOMaJIsTH HAaBKOJIO CITUTFHUX IIIHHOCTEH. 3 ONIsi Iy Ha BUKJIAACHI TIO3HIIii, ITepImodep-
TOBO BapTO HAroJIOCUTH Ha TOMY, III0 COLIOLEHTPU3M € He JINIIE a0CTPAKTHUM KOHILIETITOM, a i MPaKTUIHUM
IHCTPYMEHTOM ITiIBUIIICHHS €()eKTUBHOCTI YIIPABIIHHS i MiA3BITHOCTI BIafu. Y EHTPI TAKOTO MiAXOMY Tepe-
OyBae He 1HIUBI caM 1o co0i, a B3a€EMO3B’ 130K 0COOMCTOCTI i TPOMaIH: PIllIeHHS MPUHMAIOTHCS 3 OTIISATY Ha
iX MOMUIMBHUI CYCHUIBHMM PE30HAHC, a HE JIUILE 3 NOoMIILy (GOopMaIbHOI 3aKOHHOCTI a00 BY3bKO IPUBATHUX
inTepeciB. Came Taka «ryMaHi30BaHa CHCTEMHICTH» 3/1aTHA MOCIIUTH JOBIPY /0 JIepKaBH Ta 3aM00ITTH MMOIIs-
pu3artii, o aenai OibIe 3arpoXKye HAIIOMY CYCHUIBCTBY B YMOBAaX T€OTONITHYHOI TypOyJIEeHTHOCTI 1 BHY-
TPINIHIX TpaHCPOpMAaIii.

BaxJuBUM MiZICyMKOM € YCBiZOMJICHHS TOTO, IO COLIOLEHTPU3M Ja€ 3MOT'Y IE€PEOPIEHTYBATH aIMi-
HICTpaTHBHO-IPABOBI MPOLEAYPH BiJl NEPEBaKHOTO iMIIEpaTUBY 10 30aJaHCOBAHOTO CHHTE3Y IMIIEPaTUBHHUX
i Trcro3uTHBHUX MeTofiB. Lle mae MOXIHMBICTh (hopMyBaTH pilleHHS, SKi HE TUTHBKH 00OB’SI3KOBi I BUKO-
HaHHA, a i1 yPaxoBYIOTb KOHTEKCT MyOIiYHOTO 100pa, CTBOPIOIOYM JOAATKOBI MOXKIMBOCTI [l KOHCTPYKTHUB-
HOTO JTiaJIoTy MiX BIa00 i rpomMaasHamMu. Y I[bOMY CEHCl KOHIIEMIIiSl € He CTUThKH TEOPETUIHOI, CKUTBKU
IMOOKO NMPAKTUYHOO, OCKIJIBKH BOHA CIIOHYKA€ 3aKOHOJAABIIB Ta aJMiHICTPaTOpiB NeperITHYTH NPOLEAypH
TaK, adW BOHH CTaBaJIA MIPOCTOPOM COIliaTbHOT KOMYHIKaIlii i CITIBTBOPEHHS MO THKH.

CorioneHTpU3M TaKOX BIJIKPHUBA€E HOBI MEPCIEKTUBH IS MUKIUCIUILTIHAPHUAX TOCIIKEHB. [neThes
HE JIUIIIE TIPO FOPUINYHI acTIeKTH, a i PO IHTETPaIlifo 3HaHb 13 MOJITONOTI1, COII0NIOTii, eKOHOMIKH, iHpOpMa-
LIHHUX TEXHOJIOTIH 1 IcuXomorii. Y Mexax TaKuX MPOEKTIB MOXKHA JTOCITIHKYBaTH, HAIIPUKIIA], €(pEeKTUBHICTh
BHKOPHUCTaHHS MU(GPOBUX IIIaT(HOpM IS MOHITOPHHTY CYCHUTBHHX MOTpPed, MeXaHi3MH OIiHIOBaHHS public
value B peanbHOMY Haci, poJib COIIATHPHUX MEPEX y MOOLTI3aIlii rpoMajsH A0 CHITBHUX iHimiaTuB. Emiti-
pUYHI KeHCH BiJI OpraHiB MiCIIEBOTO CaMOBPSATyBaHHS, SIKi BXK€ BITPOBAIMIIN €IEMEHTH COIIOIEHTPU3MY — BiJI
yOIiYHMX KOHCYJBTALIM 10 PO3MOAiNy OIOMKETHHUX KOIITIB 3a JOIIOMOTOI0 «POMaJICHKOTO TOJIOCYBaHH», —
MOXYTh CTaTU LIIHHUMH 3pa3KaMHM AJIs1 MacIuTaOyBaHHs yCIIIIHUX MPAKTHK.

PexoMenparii i3 MpakTHYHOI IMITTIEMEHTAIlii COLIOIEHTPUYHOI TOKTPUHHU BKJIFOUAIOTh KiTbKa KITFOYO-
BHX KpoKiB. [lo-miepiie, HeoOXiTHO CHHXPOHI3yBaTH HOPMATUBHY 0a3y, JOMOBHUBIIHN YHHHI KOIEKCH YiTKUMU
MTOJIOKEHHSAMH TIPO CYCITIIPHO OPIEHTOBAHHWM MiIXix: (GOpMYITIOBaHHS MPIOPUTETIB, MPOLEAYPH MTyOIiIHOTO
00TOBOpEHHSI, BITKPUTI KpHUTepii oriHlOBaHHS edextuBHOCTI ynpaemiHas. [lo-gpyre, Bapro chopmysaru
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MDKBIZIOMYi poOOYi TpymH, A0 CKIATy SKUX YBIWIYTh MPEACTaBHUKH IEHTPAJIHHUX OPraHiB BIAIH, TEPUTO-
piaNbHUX rpoMaj, akajeMiuHoi criibHOTH i IT-ekcriepTu. IXHe 3aBIaHHS — PO3POOUTH «JIOPOKHIO KAPTY»
urpoBoi TpaHchopMmariii, M0 BpaxoByBaTUMe COIIONEHTPUYHI MPUHIUIH B AWM3aifHI TIIATPOPM, PEECTPiB
i mponexypanbHUX anropuTmiB. [lo-TpeTe, HEOOXiTHO 3aIyCTHTH OCBITHI iHIIIaTHBY Ha 0a3i BUITMX HaBYAIb-
HUX 3aKJIaJ(iB i HABYAIBHUX IIEHTPIB AEPIKCITYKOH, Ki O TOTyBaIX KaJpy HOBOTO TUITY — «ITyOIIIYHUX a/IMiHi-
CTpaTopiB» i3 HABUYKaMu (pachmiTaii, aHAIITUKA JaHUX i TPAKTHKAMHU y4acTi TPOMaIH.

VY mizncyMKy BapTO KOHCTATyBAaTH, IO COIIOIIEHTPHYHA METOIOJIOTISI HE JIMIIIE OHOBIIOE TOKTPUHY a/IMi-
HICTPAaTUBHOTO TIPaBa, a i CTBOPIOE MiAIPYHTS JUIA CTiHKOi JeMoKparu3amii myomigHoro ymnpaBmiaag. Came
yepe3 YIpOoBaKEHHS MEXaHi3MIB II3BITHOCTI IMepe]] CYCIiIbCTBOM, MPO30POCTi MPOIEAYp i COMigapHOTO
BIUTUBY TPOMQ/ISTH Ha MIPUHHATTSA PIlICHb JeprKaBa 3MOXKE 3HAYHO MOKPAILIUTH SIKICTh CBOIX MOCIYT Ta edek-
TUBHICTh BUKOHAHHA CBOIX (PYHKIIN. Y TIEpCIIEKTHBI 1€ HAOJIM3UTh HAC IO MOJIENI «JIep’KaBU-CePBiCy», KOTpa
HE TIaHy€ HaJ JIIOIbMH, a Pa30M i3 HUMH BiMIOBiAa€ 32 po30yI0BY CITIIBHOTO OJIarOmOTy Usl.
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AHomauyis. Y cTaTTi BnepLle B HayLi nogaTkoBoro npasa YkpaiHu cneuianbHO OOCHiAXYIOTbCA KOHLEeNTY-
anbHi BUKNUKM YKpaiHi Ha novyaTky BNPOBa>KEHHS HEl0 BOEHHOI NapaamMrMu nogaTtkoBoro nNpaea, a TakoXx aHa-
ni3yloTbCH iHHOBALLT 3aKOHO4AaBCTBA YKpaiHM, LLO BU3HAYMITN CEHC i 3MICT PO3LUMPEHHS Mipy cBOOOAM AepKaBu
y coepi NoAaTKOBOro Npaea Ta KBiHTeCeHLito nibepanisauii nogaTtkoBoro npasa YkpaiHu Ans nnaTHuKIB NogaTKis.

Ak metogonoriyHi 3acagu gocnigKeHHs aBTop obpaB aHTPOMNOCOLUIOKYNLTYPHUIA Migxia, nepeayciMm 1oro
METOAMN CUCTEMHOTO 1N PYHKLOHANbHOro aHanisy Ta 3aranibHOHayKOBi MPUHLMNK iCTOPU3MY 1 06’ EKTUBHOCTI.

Y nigcyMKky cdopMyrnboBaHO Taki OCHOBHI pe3ynbTaTh AOCHIMIKEHHS: CEHC KOHUENTyanbHUX BUKIWKIB
Mo4YaTKoBOro nepiogy BNPOBaKEHHS 3aKOHOAaBLIEM BOEHHOI MapagurMy NogaTKoBOro npaea, Lo nocranm
nepeg HWUM, nomnsiraB y TOMy, LLIO MOBHOMacLUTabHa BOEHHa arpecisi pocii npoTu YkpaiHu nopoanna SOKOPIHHO
iHLWY MOPIBHSAHO 3 JOBOEHHUM NEpPioAoM NogaTKOBO-NPaBOBY peanbHicTb. [onepeHin kaTeropinHO-NOHATIN-
HWIA anapaTt NoaaTKOBOro npasa YKpaiHW W BITYM3HAHOI Hayku NMO4aTKOBOIO rnpaBa BUSIBUBCS HEOOCTaTHIM,
abun 3 Noro JOMOMOroK «CXONUTU» CNOBHA Ti HOBUI 3MICT, OCMUCINTM MNOr0 Ta BMPOOUTU Ha OCHOBI LbOro
HOBY MOAATKOBY MOMITUKY AepPXXaBy B YMOBax BOEHHOIO CTaHy. Y 3B’A3Ky 3 MM nocTtarna HesigknagHa notpeba
B JOMOBHEHHI KaTeropiiHO-NoHATINHOro anapaTty NogaTKoBOro NpaBa MUPHOIO Yacy MOro HOBUMU NMOHATTSIMM
M KOHUeNTyanbHUMKN KOHCTPYKLisSIMU, SKi 6 agekBaTHO Bigobpaxkanu HoBi peanii Liei cpepu cycninbHMX BigHO-
CVIH, BusABUNucs 6 npygatHMMu Gy T TEOPETUKO-METOAONOMNYHUMU KIo4aMm 5 BUpOONeHHs 3aKoHo4aBLEM
HOBUX IOPUANYHUX KOHCTPYKLIiM | HOBMX KOHLENTyanbHUX NigxodiB y nogaTtkoBoMy npasi.

KnioyoBuM cepeq umx HOBUX KaTeropid nogaTkoBoro npasa YKpaiHW, BUHAWAEHUX BITYU3HAHUM 3aKOHO-
JaBLeM, CTano NOHATTS BiACYTHICTb y NnaTHMKa NoaaTKiB MOXIMBOCTI CBOEYACHO BUKOHATWU CBill MoaaTko-
BMIA 060B’SA30K, @ cepel KOHLEeNTyanbHUX KOHCTPYKLUIN — nibepanisauisi nogaTkoBoro 3akoHoAaBcTBa YkpaiHu
/1 PO3LIMPEHHS MOBHOBAXEHb OPraHiB BUKOHaBYOI BNaay y cdpepi NoaaTkoBmx BigHOCUH. IM Bunano sigirpanu
KIFOYOBY TEOPETUKO-METOAONONYHY Posib Y BUPOOIEHHI BOEHHOT NapagmMrMy nogaTtkoBOro npasa YkpaiHu.

Kno4oei criosa: nogatkoBe NpaBo; BOEHHA NapagurMa nogaTtkoBOro npaea; NiaTHUK NOAATKy; BiACYTHICTb
y nnaTHWKa noaatkiB MOXIMBOCTI CBOEYACHO BMKOHATK CBIili nogaTkoBui 060B’A30K; nibepanisavis nogaTtko-
BOro 3aKoHOAABCTBa YKpaiHW; PO3LUMPEHHS NMOBHOBaXXeHb OpraHiB BMKOHABYOI BNaau y cdepi nogaTkoBuXx
BiJHOCWIH.
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Abstract. For the first time in the science of tax law of Ukraine, the article specifically examines the con-
ceptual challenges faced by Ukraine at the beginning of its implementation of the military paradigm of tax
law, and also analyses the innovations in Ukrainian legislation which determined the meaning and content
of the expansion of the degree of freedom of the State in the field of tax law and the quintessence of liberali-
sation of Ukrainian tax law for taxpayers.

The author has chosen the anthroposociocultural approach as the methodological basis for the study,
primarily its methods of systemic and functional analysis and the general scientific principles of historicism
and objectivity.

As a result, the author formulates the following main results of the study: the meaning of the conceptual
challenges faced by the legislator in the initial period of implementation of the military paradigm of tax law was
that Russia's full-scale military aggression against Ukraine gave rise to a fundamentally different tax and legal
reality compared to the pre-war period. The previous categorical and conceptual apparatus of the tax law
of Ukraine and the national tax law science was insufficient to fully grasp its new content, to comprehend it
and to develop a new tax policy of the state under martial law. In this regard, there is an urgent need to sup-
plement the categorical and conceptual apparatus of peacetime tax law with its new concepts and conceptual
constructions which would adequately reflect the new realities of this area of social relations and would be
suitable as theoretical and methodological keys for the legislator to develop new legal constructions and new
conceptual approaches in tax law.

The key among these new categories of tax law of Ukraine invented by the national legislator was the con-
cept of the taxpayer's inability to timely fulfil his/her tax liability, and among the conceptual constructions —
liberalisation of tax legislation of Ukraine and expansion of powers of executive authorities in the field of tax
relations. They played a key theoretical and methodological role in the development of the military paradigm
of Ukrainian tax law.

Key words: tax law; military paradigm of tax law; taxpayer; taxpayer's inability to fulfil his/her tax liability
in a timely manner; liberalisation of tax legislation of Ukraine; expansion of powers of executive authorities in
the field of tax relations.

[TomarkoBe mpaBO HANEKUTH J0 HAWNABHIIMIUX 1 HAMIWBHIIIMX BHHAXO/IB JIIOICHKOI IIMBLITI3AIi]. Horo
COKPOBEHHHI CEHC TOJIATaE B KOMITPOMICI MPUBATHOTO Ta MyOIIIYHOTO iHTEPECIB BiAMOBITHUX Cy0’ €KTIB MIONO
MipH iXHBOI cBoOOoaM y cdepi npuBarHoi BiacHOCTi [1, ¢. 80]. Y MUpPHHX yMOBaX CyCHLIBHOTO PO3BHUTKY IS
Mipa BU3HAYAETHCS LUBUIBHOIO MapaJUrMOI0 IIOJATKOBOTO IIPaBa, METOIO SIKOT € miATpUMaHHA OanaHCy mpu-
BaTHOTO iHTEpeCy IIATHUKIB MOIATKY SK TBOPIIIB PHUBATHOI BIACHOCTI i MyOIiYHOTO iHTEpECY CYCIIiIbCTBA,
MepeayciM JepKaBH, OCKUTBKA caMe i ii 3aXucToMm, sk 3a3HadaB Ajqam CMIT, 1 IUTaTHUK MOATKIB MIPOIYKY€
MIPUBATHY BJAcHICTS [2, c. 505].

B yMoBax BOEHHOTO CTaHy JJOKOPIHHHMX 3MiH 3a3HA€ BCS CYKYITHICTh YMHHHUKIB, SIKi BUPIIIAILHOIO MipOIO
BIUIMBAIOTh HA ITOJATKOBE NpaBo. BuIie3a3HaueHa BUSHAYEHICTD, SIK 1 IMBIJIbHA IApaAUIMa IOAATKOBOIO IpaBa
3arajom, IiJIKOM IIepecTae BiANOBigaT NOTpedam sIK IIIaTHUKA TIOAATKIB, TaK 1 IyOIi9HOTO Cy0’ €KTa OImoaar-
KyBaHH$, IOTpeOye 3aMiHU 11 BOEHHOIO MapagurmMol0 MOAATKOBOIo Ipasa. L{fo akciomy HiATBEpIKye BBECH
ictopuuHuil mocBin. mozactea [3; 4]. CTocoBHO YKpaiHU MijJ 4ac BOEHHOTO CTaHy M€l acleKT MpoOIeMH BKe
JTOCIIVIIA MU B HU3LI myOuikamiii [S; 6]. IIpore mutanHs modaTKy 3arpoBaKEHHs JepKaBHOI BOEHHO] mapa-
JUTMH OAATKOBOTO IIPaBa HUHI 1€ MIPOAOBXKYE 3AJIUILATHCS HE PO3KPUTHUM.

AHai3 HOBITHIX JOCIHIPKEHB IIi€l MpoOiieMaTuKu MEpeKOHye, M0 BOHA MPOIOBXKYE IMepedyBaTn Ha
[IOYaTKOBOMY eTalli ii Mi3HaHHS, KoK BiAOyBa€eThCsl OCMUCIEHHS 1 y3araabHeHHS IOPUIUYHUX (akTiB, (op-
MYJIIOBaHHS Ha X OCHOBI HayKOBUX (DaKTiB, BUCBITIIEHHSI OKPEMUX aCIIeKTiB i TUTaHb BUPOOJIEHHS i ympo-
B PKEHHS1 BOEHHOI IMapaJurMy HOAATKOBOIO IpaBa. 30KpeMa, Li MUTaHHS aHaIi3yBald y BHUILIE3a3HAYCHOMY
MetoponorivHoMy kitodi M. barnrok, H. ben, O. binenko, B. bpyxains, II. byma, B. Banirypa, A. I'ana-
oypna, 3. ['0yp, B. l'opun, JI. [ermannes, B. I'pena, C. [lemtopa, 1. €pumenxo, C. Irnarenxo, 0. IBanOB,
1. Kanpuunpka, B. Kapriosa, JI. Kacesnenko, A. Kpucosaruii, 10. Koctrouenko, 1. Kpyrens, O. JlabyHcbkuid,
A. Monaenko, A. [lamiii, C. CaBuenko, M. Cxopuk, b. Tpoxumens, O. TatesiHuenko, T. UepHtok, B. HopHoyc,
T. lllyBanoga, JI. KOpuuriena i ix.

Oco0mMBO BaXXIIMBUMH IS TOCHIHKEHHSI € PEe3yIbTaTH HAYKOBUX IIONIYKIB 13 Ii€i mpoOiieMaTHKu
I1. MTamypkiBcbkoro Ta P. I'aBpuroxk [7; 8; 9; 10; 11; 12; 13; 14; 15; 16], a takox I1. ITamypkiBcekoro [17].
Bonu chopmymnroBanm 6a30Bi METOMONIOTIYHI MiAXOAN O Mi3HAHHA Ii€l MPOOIEMATHKH, PO3KPHIIN 3MICT ii
OKpEMHX HOBHUX KJIIOYOBUX IOHSTh, ITOPOAKEHUX BOEHHOIO MApaJWIMOIO IONATKOBOTO IpaBa, MEpeayciMm
MIOHSTTS Jli0epaizarii, O0TpyHTYBaJId BUCHOBKH, IO TIOIaTKOBE MPaBO YKpPaiHU Mepiofy MOBHOMACIITAOHOT
POCIHCHKO-YKpaiHChKOT BIHHU 3aJIMIINIOCS TYMaHICTUYHUM, PO3YMHHM 1 CIIPaBEATUBHM.
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KoHuenTyanbHi BUKNMKM YKpaiHi Ha noYaTky BNpOBa/KeHHA BOEHHOI NapagnrMn nogaTkoBoro npasa

Haii0inpm Ba>knuBYy posib B OCMHCICHHI HaM{ NIPOOJIEMH 3aIl04aTKyBaHHS BOEHHOT apaJurMu HOAAT-
KOBOTO IpaBa YKpaiH/ B YMOBaX BOEHHOTO CTaHy Bifirpaina 3anpononoBana P. 'aBpumtok i I1. IamypkiBcekum
KOHLETILIS 60€HHOI Mampuyi TIONATKOBOIO NpaBa YKpaiHu. BoHu noBemnu, o «1e Takuii BU3HAYEHUH JeprKa-
BOIO Y JIETITUMHOMY HOPSIAKY CIIOCIO BUKOHAHHS IUIATHUKOM IIOJATKy HOro mogaTrkoBOro 00OB’SI3Ky Mepen
JIEPXKaBOIO, SIKUM BUXOIUTH 13 aTprOyTHUBHOI HAsSBHOCTI MEBHUX cKiafoBux» [14, c. 106]. ABTopu mo 1mmx
CKJIaJJHHMKIB 3apaxyBaJld TaKi €JIEMEHTH CUCTEMU: TPAIULIMHO 3aJeKHY BiJ ACpP)KaBU 10PUOUYHY KOHCMPYK-
yito nooamky; TaKOX 3aJEKHOTO BiJl TUIATHUKA TONATKY 00 €Kma ono0amxy8aHHs, 30BCIM HE3aJeXHY Bil
HUX IBOX QVHKYIOHANbHY CHPOMOJICHICb NAAMHUKA NOOAmKy BUKOHATH HUM CBill mMomaTkoBHi 00OB’SI30K
TIepe]] ISp>KaBor0 B YMOBax BOEHHOTO cTaHy [14, c. 106]. IIpomoBucTe pestome 1ux aBTopiB: «Came ocTaH-
HBOIO CKJIaJIOBOIO BOEHHA MaTPHILIS IOJATKOBOTO IpaBa MIPUHIHUIIOBO BiAPI3HAETHCS Bif 11 HUBLIBHOI MaTpHUL.
OnopHUMH KOHCTPYKITISIMU Ii€1 MATPUII cTaiw: 1) po3MUpeHHs Mipy cBOOOIHN NiepkaBH y cepi moJaTkoBOro
mpaBa Ta 2) ibepai3allis IogaTKOBOTO MpaBa IS TUTaTHHUKIB TIoAatkiBy [14, c. 106].

BonHouac 1me npogoBKy0Th 3aIMIIATHCS HEJOCTIIKEHUMH BITYM3HIHOIO HAyKOIO TOAaTKOBOTO IIPaBa
KOHIENTya bHI BUKJIMKU BJIACHE MOYATKy BIIPOBAHKEHHSI BOEHHOI MapaJurMy HOAATKOBOIO MpaBa YKpaiHu.
IneTbes To0BHO MpO Te, O B YKpaiHi i3 caMoro noyarky HoBHOMacIITaOHOI arpecii pocii ckiianacs mpHHLH-
TIOBO iHIIIA TOPIBHSHO 3 JOBOEHHHUM II€Pi0Z0M MOJATKOBO-TIPAaBOBA NiHCHICTh. HasiBHIIA KaTeropiifHO-TTOHSTii-
HUI anapar IOoAaTKOBOIO IIpaBa YKpaiHH i HayKH MOAATKOBOIO IIPaBa BUSBUBCS HEJOCTATHIM JJIs CXOIIICHHS
3a HOro OMIOMOTO0 HOBOi PeasbHOCTI ITOJATKOBOTO MpaBa, OCMHUCICHHS ii Ta BUPOOIEHHsS Ha MOro OCHOBI
HOBOT ITOJJaTKOBOI NOMITUKH JIEPKaBU B yMOBaX BOEHHOTO cTaHy. Lle 3yMoBmII0 rocTpy noTpedy B IOTIOBHEHHI
HasIBHOTO KaTETOPIHHO-MOHATIHHOTO anapaTy MOIaTKOBOTO IIPaBa HOBUMHM MOHATTAMH, AKi O aJleKBaTHO BiJo-
Opakalu IKiICHO HOBI peaJtii ITo1aTKOBO-IIPaBOBO1 JIHICHOCTI 32 YMOB BOEHHOTO CTaHy Ta BHSBHIUCS O TpHUIaT-
HUMH CTaTH T€OPETUKO-METOAOIOTIYHUMHY KJIFOYaMH 7151 KOHCTPYIOBAaHHS 3aKOHOAABIIEM HEOOXiIHUX HOBHX
IOPUINYHUX KOHCTPYKLIM momaTkoBoro mpasa. HoBa momaTkoBo-mpaBoBa AiicHICTH YKpaiHu moTpedyBaia
TAKOX 1 3aCTOCYBAHHSI BXXE OIIAHOBAHOTO HAYKOIO 3arajioM KaTeropiiHO-TIOHATIHHOTO anapary, ClipOMOKHOTO
JOTIOMOTTH Ti3HAHHIO ITi€l MapagurMaibHO 3MiHEHOT TOAATKOBO-TIPABOBOI TIHCHOCTI.

MerTor0 cTarTi € OCMHCICHHS KOHLIENTYaJIbHIX NpoOJieM YHpPOBa)KEHHS BOEHHOI MapajnrMu HOAAT-
KOBOTO IIpaBa YKpaiHM Ha MOYaTKy MOBHOMAcIITaOHOI pociiicbko-yKpalHChbKOi BiMHHM M aHaji3 HalmepuInx
HOBAIIi 3aKOHOJIAaBCTBA YKpaiHU, SKi BU3HAYHMIIN CEHC i 3MICT pO3IIMPEHHS MipH CBOOOAM AepkaBH y cdepi
MTOJTATKOBOTO TIpaBa ¥ KBIHTECEHIIIFO JIiOepai3ailii mojlaTkoBOro paBa YKpaiHu IS TUIATHHUKIB TTIO/IaTKIB.

Sk KIIOYOBI Mi3HABAJBHI IHCTPYMEHTH OOpaHO aHMPONOCOYIOKYIbmMypHUil nioxio, TepemayciMm Horo
METOAM CUCTEMHOTO Ta (PYHKI[IOHAFHOTO aHallizy, a TaKOX 3arajbHOHAyKOBI MPUHIUNH 00’ €KTHBHOCTI
it icropuaMy. HeoOXigHICTh TOTydeHHs] HAMU JTIOJAaTKOBUX METOIIB MTi3HAHHSA Ta iX ceHc Oy/ie mosicHeHo Oe3mo-
CepeqHBO B TPOIIECi TOCIIiIKEeHHSI.

Kareropist napaduema 3’aBunacs K iHCTpyMEHT HayKoBOTO Mi3HaHHS [18]. 3 i mOmoMoror moscHIO-
I0Th, SIK MIPAaBWUJIO, TIEPEXiAHI CTAaHM B Haylli, NEpemyciM Haykogi pesonioyii. 3 4acoM cepa 3acTOCyBaHHS
i€l kareropii B 6aratb0X Mi3HABAIBHUX TPAOULIAX PO3ILUPUIACS, 3 ii JOIMOMOIOI0, SIK PE30HHO 3ayBaXKyIOTh
I1. ITarypxkiBchkuit Ta P. ['aBpuiIrok, cTany mosiCHIOBATH TaKOX «KOHLENTYaJbHI MOJIEIi CKIaJHOT Ta cymepe-
4IMBO1 IPaBoBOi OyTTEBOI peanpHOCTI» [16, c. 114]. YV Takomy ceHci 1151 KaTeropis, Sk 3BepHYB yBary Camy-
esib 'aHTIHITOH, HaJae B PO3MOPSAKEHHS AOCIITHUKA IIPOSICHIOBAJIbHY JIIH3Y U1l HPOHUKHEHHS B IIPUPOLY
SIBUINA, IO Ti3HAEThCS HUM» [19, c. 16]. SIk BimoMo, y €BpomeiChKil 1 3arainom 3axiiHil Mi3HaBabHUX Tpa-
TUIISIX KaTeTopis napaouema MHAPOKO 3aCTOCOBYETHCS B JOCHIHKEHHI HAHOUTBII CKIIQJHUX SBHII TIPABOBOI
MIHACHOCTI.

B ykpaiHcekoMy mpaBoIi3HaHHI KaTeropis napaduema e TIIbKU MOYNHAE 3100yBaTH CBOE BU3HAHHSI.
Sx 3Beprynu yBary 1. [lamypkiBcekuii Ta P. 'aBpuitok, BITYN3HSHI BUSHI-TIPABO3HABIN 3a3BHUYAll BIAIOTHCS
10 ii eBPUCTHYHOIO MOTEHLIaNy <«JUIsl Mi3HAHHS nepexiOHux cmauie Tpapa, HOTO SIKICHUX IEPETBOPEHBY
[16, c. 115]. OmHUM i3 TaKUX CTaHIB BHSBHIIACSA BOEHHA MapauirMa IMOIaTKOBOTO MpaBa Ykpainu. Crenudika
HOT0 KOHLIENTYaJIbHOTO Mi3HAHHS MOJISITa€ B TOMY, 110 Y BITYM3HSIHOMY IPAaBO3HABCTBI, 5k 3’s1cyBaB O. Boxsn-
HIKOB, BUBYCHHS HOBUX CTaHIB IpaBa sK SBHIIA 3arajioM jwiie po3nodanocs [20]. 3Bimcu ykpaiHChKUH 3aK0-
HOJABELb HE MaB 3MOT'M CKOPHCTAaTUCS HayKOBUM JOPOOKOM BITUM3HSHOI IOKTPHMHM BOEHHOI HapaaurMu
MTOJTATKOBOTO TIpaBa, OCKUIBKH ii 11e He Oynmo. TuM He MeHIle BiH ONMMHUBCSA Tepe HarajabHOIO MOTPeOoro ii
HEBiAKJIAJHOTO BIPOBAIKCHHS.
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[Ile omHMM BUKIMKOM AJISl BITYM3HSHOTO 3aKOHOAABL, NMPSIMO IOB’S3aHUM 13 HEOOXiAHICTIO BIPO-
BaJPKEHHSI BOEHHOI NMapagurMH IOJATKOBOIO IIpaBa, BUSBHJIACS (parMEHTapHICTh Ta OAHOOIYHICTh, HABITh
CYNEepEewINBICTh BOEHHOT MApaAUIMK OXOPOHM ¥ 3aXHCTy T1IHOCTI Ta MpaB JIOAUHM 3TigHO 3 KoHcTuTymiewo
VYkpainu. Sk BurmuBae 3i crarti 64 Korcrutyiiii Ykpainu, KOHCTUTYIIHI IpaBa i CBOOOAN JIFONWHU Ta TpOMa-
ISTHIUHA HE T UTSTal0Th dKOTHOMY 00MeKeHHI0, KpiM BHIIAIKIB, Tependadenux miero Koncturytier. Bogrodac
KOHCTHUTYLII€aBEIlb 3a3HAYMB, 1110 «B YMOBaX BOEHHOTO a00 HaA3BUYaiHOTO CTaHy MOXYTh BCTAHOBIIIOBATUCS
OKpeMi 0OMe)KeHHS MpaB 1 CBOOO 13 3a3HaUYEHHSIM CTPOKY Jii ITuX oOMexkeHb» [21]. 3riHo 3 HOTO MPHUITHCOM,
HE MOXYTh OyTH OOMEXeHHI TIpaBa i cBoOOIM, ependadeHi crartamu 24, 25, 27-29, 40, 47, 51, 52, 55-63
uiei Korcrurymii [21]. I1. [TamypkiBcekuii Ta P. ['aBprnrok Ha3Banu neit mepenik crareit Koncrurynii Ykpaian
«hopmymoro BigHOCTI» [16, c. 119] moncekux mpas i cBo0o. BogHOUac BOHU 3BEpHYIIH yBary Ha Te, IO 1103a
BOJICBHSIBJICHHSIM KOHCTUTYILI€aBLs ONMMHUIINCS «BKpail HEOoOXilHI B yMOBaX BOEHHOTO CTaHy BCTaHOBJICHI
BJI/Ii 3aCTEPEKESHHS 00 Mipy 0OMeXKeHHS TpaB 1 cBoOO MonuHM» [16, ¢. 124], ki BUSBUINCS HE OXOILIE-
HUMU «(QOPMYIIO0 BIYHOCTI».

OpmHAM 13 HUX € TIPaBO MPUBATHOI BiIacHOCTI. Y dacTtuHi 4 ctarti 41 KorcruTymii Ykpainu 3a3HaueHo:
«HixTo HE MOXxe OyTH MPOTHUIPABHO 11030aBIeHNH paBa BiacHOCTI. [IpaBo npuBaTHOI BIACHOCTI € HEMOPYIII-
HuMY [21]. [IpuHAarigao 3a3Ha4UMO, 110 KOHCTHTYIII€JaBellh 3apaxyBaB CIDIaTy MOJATKIB 1 300piB 0o 0006 13-
Ki6 Ko>kHOTO. BiH Haronocus, 1mo ueil 000B’ 130K HEOOX1ITHO BUKOHYBAaTH B IMOPSAKY Ta PO3Mipax, yCTaHOBIIE-
HUX 3aKOHOM [21]. Ane 4 TOBHHHA BiPi3HATHCS HE3aJIeKHO Bl 00CTaBWUH Yacy Mipa CBOOOIN 3aKOHONABIIS
OIIOJaTKOBYBAaTH IIPUBATHY BJIACHICTH IUIATHUKA MOAATKY W Mipa CBOOOIM IIHOTO IIaTHUKA KOPUCTYBATHUCS
CBOEI0 MIPUBATHOIO BJIACHICTIO [22], 30KpeMa, B yMOBaX BOEHHOI'O CTaHy BiJl MUPHUX YMOB 1 YUM came, KOH-
CTUTYLI€ABEIb IPOMOBYAB.

Le Tinmpku neski 3 HalQyHAaMEHTANBHIIINX CBITOIVISTHAX 1 METOMOJOTIYHIX BUKJIHMKIB, SIKI TTOCTAIH
nepen BepxoBHoto Panoro Ykpainu y 3B’s3Ky 3 HEOOXIAHICTIO 3apOBAKCHHS HEIO BOEHHOI HapaaurMu
MTOJITATKOBOTO TpaBa YKkpaiau. TepMiHOBI BiNOBiNI HA HUX BOHA OyJjia 3MYyII€HA ITyKAaTH 3a AOMOMOTOI Tpa-
TUIIITHOTO METOAY CTIpo0 1 IMOMIUTOK, TPHYOMY SIK Ha TIPaKTUYHI, TaK i TeOpeTHdHi nuTanHsa. Came BHACTIIOK
L[FOTO B IOAATKOBOMY IpaBi YKpaiHu Ha MoYaTKy Li€i HOBHOMAcIITaOHOI BifHU 3’ IBUJIacs HOTO HOBA KaTeropist
«BIOCYmMHiCMb Y NIAMHUKA NOOAMKIE MOJNCIUBOCIE CBOEUACHO BUKOHAMU C8ill nOO0amKosutll 0006 ‘sa30k». BoHa
Briepire c(hopMyinboBaHa i 3ahikcoBaHa 3aKOHOAABIIEM y 3akoHi Ykpainm Bif 6epe3ns 2022 poxy Ne 2118-1X
[23]. Criepry 3akOHOAABELb PO3LIHUB 1€ SBUILE SIK «MUMUYACOBY 0COONUBICNb Y CIPABISHHS IONATKIB 1 300-
piB, ajile HEBIOB31 3p0O3yMiB, LII0 BOHA IiTUME BIIPOLOBXK yChOTO NMEPIONY «I0 MPUIHHEHHS a00 CKacyBaHHS
BOEHHOTO CTaHy Ha TepuTopii Ykpainm» [23] ta moTpebyBarume 1i 000B’I3KOBOTO BpaxyBaHHS.

Y mpomy k 3akoHI YKpaiHH 3aKOHOJIABEIb BU3HAYHB KI70408I Kpumepii Ut i1eHTru(IKaIlii SBUIIa «BiI-
CYTHOCTI B IUIaTHUKA MOJATKIB MOMKJIMBOCTI CBOEYACHO BUKOHATH CBOE MOAATKOBE 3000B’s13aHHs». 30KpeMa,
JI0 HUX 3apaxoBaHi Taki OpUANYHI GakTH i GakTHIHi 00cTaBUHU: 1) BIZICYTHICT y TIATHUKA MOJATKIB MOX-
JUBOCTI JoTpuMarucs nependadennx llogarkoBuMm kogexcom Ykpainu (nami — IIKY) TepMmiHiB crutaté mopar-
KiB 1 300piB; 2) mogaHHs HEOOX1MHOT 3BITHOCTI; 3) peecTparlii mofaTKOBUX i/a00 aKIU3HUX HAKIaTHUX, pO3pa-
XyHKIB KOPETYBaHHS 1 ACSKUX IHIIMX TOKYMEHTIB [23].

3rogom 11i 6a30Bi KpHUTepii eTani3oBaHO 1 BUKIaneHO y Gopmi ix cuctemu B [lopsaaky miaTBepaKeHH
MOKJIMBOCTI YA HEMOXKITMBOCTI BUKOHAHHS TUTATHUKOM ITOJIATKIB 00OB’S3KiB, BU3HAYEHUX Yy MIAMYHKTI 69.1
myHKTY 69 migposmimy 10 posmimy XX «Ilepexigni momoxenHs» llomaTkoBoro komekcy YkpaiHH, 3aTBep-
mkeHomy Hakazom Minictepctsa ¢inancie Ykpaiau Big 29.07.2022 Ne 225 (31 3MiHaMH, YHECEHUMH 3TiTHO
3 Hakazom mporo sx MinictepcTsa Big 18.09.2023 Ne 503) i 3apeecTpoBaHOMYy B MiHICTEPCTBI FOCTHIIT YKpa-
iHn 25.08.2022 3a Ne 967/38303 [24].

VY pasi migTBepKeHol B mepeadadeHui crmocid BiICyTHOCTI B TUTATHUKA MTOJIATKiB MOXKIIUBOCTI BHKO-
HaTH CBiil MomaTKOBHI 000B’S30K 3aKOHOJABENb Nepen0ayuB 3BITbHEHHS HOTO BiJl IOPHIWYHOI BiAITOBi-
nanbHOCTI BianoBigHo go IIKYVY i mepeHeceHHs TepMiHy BUKOHAHHSA HUM IOAAaTKOBOTO 000OB’SI3Ky Ha CTPOK
YIPOIOBXK MEPIINX TPHOX MICSILIB Micis cCKacyBaHHs a00 MPUIMHEHHS BOEHHOTO CTaHy B YkpaiHni. s tux
IJIATHHUKIB TOAATKIB, SKi HE MOTJIM BUKOHATH CBiH IMONAaTKOBHI 000B’S30K Wepe3 IXHIO 0COOWCTy ydacTh
Yy BOEHHHUX AisIX, TEPMiH HOr0 BUKOHAHHS 3aKOHOAABELb IPOIOBKUB Ha OIUH MICSIb 13 Yacy 3aKiHUEHHS
Iii HACNiAKiB, IO YHEMOK/IMBIIIOBAIM BUKOHAHHS ITOJATKOBOTO 3000B’13aHHS, 3yIMHUB MPOLOBKEHHS BXKE
pO3MoYaTHX MOJATKOBHUX IMEPEBipOK IUIATHUKIB MOAATKIB 1 3a00pOHUB KOHTPOIIOIOYNM OpraHaM iHiIlifo-
BaHHS HOBUX TaKWX MepeBipok [23].

22 Epnixiecbkuti XypHan. 2025. Bunyck 13.
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SIKIIO MIaTHUK MOAATKY HE MaB MOXKJIMBOCTI 3apeecTpyBaTH akLU3HY HakIaaHy B €IMHOMY peecTpi
aKknu3HUX HakmagHux (mami — €PAH) y 3B’s3Ky 3 BOEHHUM CTaHOM, 3aKOHOJABEIlh JI03BOJIUB HOMY CKOPH-
CTaTHCS 3a YMOBU HasiBHOCTI B TaKOTO IUTATHHWKA MOAATKIB TOBAPHO-TPAHCIIOPTHOT HAKJIAAHOI IIMM JOKyMEH-
TOM ]ISl TIEPEMITIICHHS BiITTOBIAHUX TOBapiB TPAHCIIOPTHUMH 3aco0amMu 0e3 peecTpailii aKIM3HOI HaKJIaTHOi
B €PAH. VY TakoMy BUNaAKy TOBapHO-TPAHCIIOPTHA HAKJaJHa MOBUHHA Oyja MICTUTH aHAJOTiyHy iH(pOopMa-
1if0, IO TiepeadadeHa aKIM3HO HAKIaHO. BogHOoYac 3akoHOMABEIh 3YITIMHUB TIEpe0ir IHIINX CTPOKIB A
IDIATHUKIB TIOAATKIB 1 KOHTPOMIOKYNX OPTaHiB, siKi OyIIM MOTepeHbo nependadeHi MmoJaTkOBIM 3aKOHO/IaB-
CTBOM 1/a00 IHINMM{ YMHHUMH NPABOBUMH NPHUIKCAMH, MOHITOPHHI 3a JOTPUMAHHSAM SIKUX 3IiIHCHIOBAJIH
KOHTPOJIIOI04i opranu [23].

3akoHoM Ykpainu Ne 2118-1X 3ampoBamkeHO TakoX HU3KY IHIMUX iHHOBAIliH, SKi B3STI B CYKYITHOCTI
ne-(hakTo CIOBILIAJIM MPO TMOSIBY BOEHHOI MapaJurMH HOAATKOBOro mpasa. Hum, 30kpema, 3amodaTkoBaHO
3BUTBHEHHS BiJl OTIOIaTKyBaHHS Omepalliii 3 1oOpOoBITBHOI Mepenadi IaTHUKaMH TOAATKIB UM BiTIyKEHHS
HUMU TPOIIOBHX KOIITiB (TOBapiB, poOiT, MOCTYT), ¥ TiM YKCHTi ¥ migakmu3HuX, A norped 3CY abo mimpos-
IIUTiB TEpUTOPiaIbHOT 000POHY 32 YMOBH HE3TIMCHEHHS MTOTIEPEIHBO 200 MOCTHaKTYM BiAIIKOAYBaHHS iX Bap-
TocTi. Takuii >ke MpaBOBUI PEXUM MOLIMPEHO HA aHAJIOTI4HI onepalii B iHTepecax Jlep:kaBHOI IPUKOPAOHHOT
ciyx0m Yipainu, [lepxaBHOi ciyxO0u crier3B’ 3Ky 1 3axucTy iHdopmariii Ykpaiau, MiHicTepcTBa BHYTpIlI-
HixX cupaB Ykpainu, Ciryx6u Oe3nekn Yipainn, Ciry:kOu 30BHIITHBOT PO3BiIKH YKpaiHH, JeSIKUX 1HIIUX iHCTH-
Ty 00OPOHHOTO CeKTOPY YKpainu [23]. Yce BHIIEBUKIIaIeHE OJISprKaIO 3T0JJ0M Ha3BY JliOepai3arlii mojaar-
KOBOTO 3aKOHOAABCTBa YKpaiHU.

um >xe 3akoHOM YKpaiHM 3al04aTKOBAaHO IIE OAHY IHHOBAILliI0, HE BIACTHUBY IOAATKOBOMY IIpaBy
B YMOBaxX MUPHOTO yacy. BoHa nonsrana B CyTTeEBOMY PO3LIMPEHHI IOBHOBAXXEHb OPraHiB BUKOHABYOI BN,
nepenycim Kabinery MiHicTpiB YkpaiHu, a TakoK BiliCHKOBHUX a/IMiHICTpaIlii y perioHax i Ha MicIisix y cdepi
MTOJJTATKOBUX TPABOBITHOCHH 1 mMyOIiuHMX (iHaHCiB 3aranmoM. Lle 3ymoBieHo, sk 3a3navaroth [1. [lamypkis-
cekuii Ta P. ['aBpuitiok, moTpe6oro po330cepelKeHHs IEHTPIiB yXBAICHHS PIillIeHb 3 aMiHICTPYBaHHS MOJATKIB
Ta 300piB 1 MABHUINEHHS X OMEPAaTUBHOCTI, a TAKOXK 3 METOIO TapaHTyBaHHS Oe3MepepBHOCTI X HAIXOKEHb
y Aep’kaBHY KasHy, 3amo0iraHHs (opc-MaXOpHHM PH3UKaM, MOB’S3aHUM 13 NPUTAMaHHUM HapiiaMeHTaM
3aBKAM TIOIMYJTi3MOM ¥ iHTepecaMu MiXMapTidHOi Ta MixdpakmiitHoi 60poThOn» [8, c. 14]. Sk 3acBiguuB
JOCBiJl, OCTaHHE SIBULIEC HEOAHOPA30BO JaBAJIO PO ceOe 3HATH B KUTTeAIIbHOCTI BepxoBHoi Pagu Ykpainu
HaBiTh B yMOBaX MOBHOMAacIITaOHOI pOCiHChKO-yKpaiHChKOi BifHH. BomHOYac OCHOBHA BiITOBIAaNBHICTH 32
BHUPOOJIEHHS MTOATKOBOI MOJIITHKH Jep>KaBU B YMOBAaX BOEHHOTO CTaHy, SIK 1 B MUPHHMH 4ac, 3aJIMIINAIACS 3a
BepxoBHoto Pamoro YkpaiHu, «OCKIIBKH, — pe3IOMyBaJH BUI€3a3HAueHI aBTOPH, — 3riAHO 3 . 1 4. 2 cT. 92
KoncruTytii Ykpainu BUKIIIOYHO 70 Ti KOMITETEHII] HAJICKUTh YCTAHOBIIOBATH BIITIOBITHI CyCIiJIBHI BiTHO-
cuHm» [8, c. 12].

3okpema, Ypaay YkpaiHu HaJlaHO IOBHOBa)KEHHS 3BIJIBHATH HA BIACHUH PO3CYA TUMYACOBO (Ha Mepion
nii B YKpaiHi BOEHHOTO CTaHy) BiJ OMOJAaTKyBaHHsS BBI3HAM MHTOM COIIajJbHO 3HAYYII MPOMYKTH Xapdy-
BaHHSI, JTIKapChKi 3ac00u, 1HIII MEeTWYHI TIpenapaTH, Ha sSKi BiH yCTaHOBITIOBaB () iKCOBAaHI I[iHA B iX TITyMa4eHHi
3akoHoM Ykpainu «IIpo miHu Ta 1iHOyTBOpEeHH . 3aKOHOIABEIh TAKOXK HAIUINB Yps YKpaiH! MOBHOBaXKEH-
HSIM Ha BBECh TepioJ] Mlii BOEHHOTO CTaHy BM3HABaTH IIE€BHI KaTeropii TOBapiB, y TiM YHCII W MiTaKIN3HUX,
TYMaHITapHOIO JOMOMOTOI0 YKpaiHi «0e3 3miiiCHEHHs TpOoIlelypyd BH3HAHHSA TaKMX TOBApiB T'yMaHITAPHOIO
JIOTIOMOTOK0 Y KO)KHOMY KOHKPETHOMY BUIAAKY» [23].

Perionanpri #1 MicieBi BiiCbKOBI afMmiHicTparlii YkpaiHu ojepalli IMOBHOBaXCHHS YXBAIIOBATH
PIIIEHHS B YMOBaxX BOEHHOTO CTaHy OO0 MepepaxyBaHHS KOIITIB 3 MiCIIEBUX a00 perioHaibHUX OIOKETIB
y HepxaBHwuii OromkeT Yipainu [23]. Lumu # gesikuMu iHIIAMU pimieHHSIME Y cepi mogaTkoBUX TIPaBOBi-
HOCHH 3aKOHOJaBelb 3all04aTKyBaB YIPOBAKEHHS B TOJATKOBY MONITHUKY AEpKaBH MapaJAurMalbHO HOBUH
IT1IXi1]T TIOPiBHSTHO 3 HOTO IMOIATKOBOKO MOITHKOIO IOBOEHHOTO TIEPioxy PO3BUTKY YKpainw. L{to momiTuky mMu
1l BU3HAYA€EMO K YIPOBAJKEHHS BOEHHOI MATPHIi OJAATKOBOI0 IIpaBa YKpaiHu.

VY Haymi moJaTKoBOTO TpaBa YKpaiHU BHINE3a3Ha4yeHi iHHoBamii BepxoBHoi Pamgm Yipaiam y cdepi
MOAATKOBUX BiAHOCHH 3HAWIIIN 1 1HIII OLIIHKM i BU3HAUCHHA. 30KpeMa, KOHLENTYaJIbHO OJIM3BKOIO 10 HAIIO1
€ 11 ominka Bimomumu BueHUMH-(piHaHcucTamu A. Kpucoarum i B. Baiiryporo sk «be3nperneneHTHHX s
BITUM3HSHOI, TaK i, HMOBIpHiIe, As CBiTOBOI (pickampHOI mpakTuKm» [25, c. 35], a TakokK 5K «MOJATKOBHX
pedopm», IO Malli TOTYKHUW BIUTMB Ha BCIO TIOAATKOBY MIPAKTHKY NEPioly BOEHHOTO cTaHy [25, c. 36].
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BinbImicTs BITYM3HIHAX yUEHUX, K IEPEKOHYE aHalli3 IXHBOTO HAyKOBOTO TOPOOKY B I1iii cdepi, He po3-
IVIE1TM IPUHIMIIOBYX IHHOBALM Y HaBeICHUX HAMH BUILE PILICHHAX YKPaiHCHKOTO 3aKOHOAABIISI i PO3LIHIIN
X AK IpocTy Monu(iKaIlito OAaTKOBOT CUCTEMH YKpaiHU B YMOBaxX BOEHHOTO cTaHy [26; 27; 28], ocobmuBoCTi
MTOJTATKOBOTO IpaBa YKpaiHW B yMOBax BoeHHOTO craHy [29; 30; 31; 32]. Bonn He BOa4ar0Th KapAHHATHHIX
3MiH y TTOJJATKOBiH MOMITHIII YKpaiHW OYaTKOBOTO MEPioy BOEHHOTO CTaHY.

OTxe, CeHC KOHLENTYyaJbHUX BHKIHKIB MOYAaTKOBOTO INEPiONy BIPOBAIXKEHHS 3aKOHONABLEM BOEH-
HOI MapaJurMy MoJaTKoBOTO MpPaBa, L0 MTOCTAJH Mepel HUM, HOJIAraB Y TOMY, 110 IIOBHOMACIITa0Ha BOEHHA
arpecis pocii mpoTu YkpaiHu IopoAniia TOKOPIHHO iHIIY MTOPIBHIHO 3 JOBOEHHUM TEPiOIOM ITOIAaTKOBO-TTpa-
BOBY peainbHicTh. [lonepenHiil KaTeropiiHO-TIOHATIHHNAN anapar MMOJaTKOBOTO MpaBa YKpaiHH i BITYH3HSIHOI
HayKH [IOAATKOBOTO ITpaBa BUSIBUBCS HEAOCTATHIM, a0u 3 HOro TOMOMOTOI0 «CXOIIUTHY» CIOBHA 11 HOBUH 3MICT,
OCMUCJINTH HOTO i BUPOOUTH Ha OCHOBI LIbOTO HOBY ITOJATKOBY ITOJIITHKY JI€PaBHU B yMOBAaX BOEHHOTO CTaHy.
VY 3B’s3Ky 3 IMM IOCTaja HEeBiAKIagHa MoTpeda B JOMOBHEHHI KaTeropiiHO-MIOHATIHHOTO anapary MoJaTko-
BOTO TpaBa MUPHOTO 4acy HOro HOBUMH MOHATTAMHU W KOHLIENTyaJbHUMHU KOHCTPYKLISIMH, SIKi O ageKBaTHO
BimoOpaskau HOBI peadii i€l cpepu CyCIiIbHUX BiTHOCHH, BUSIBIIIUCS O MPUIATHUMHU OYTH TEOPETHKO-METO-
JOJIOTIYHUMH KJIFOUaMH [T BUPOOIEHHS 3aKOHOABLEM HOBHUX IOPHUANYHUX KOHCTPYKLIN 1 HOBUX KOHLETITY-
ANBHUX ITIIXO/IB y MTOJATKOBOMY ITpaBi.

KirouoBrM cepen mux HOBHMX KaTeropili MOZATKOBOTO IpaBa YKpaiHW, BHHAHIEHMX BITUYM3HSIHUM
3aKOHOJABILIEM, CTAJIO TOHSTTS 8IOCYMHICYb Y HAAMHUKA NOOAMKIE MOJNCIUBOCIT CE0EHACHO GUKOHATU CBill
nodamxkosuii 0008 30K, a cepel] KOHIENTYaIbHUX KOHCTPYKIiH — 1ibepanizayis no0amko8o2o 3akoH00a8cmea
Vipainu i poswupenns no6Hosaxicenb opeanie 6UKOHasuoi 61a0u y cepi nodamrosux eionocun. Im Bumao
BiJIrpaiil KIFOYOBY TEOPETHKO-METOAOIOTIYHY POIb Yy BUPOOJIECHHI BOEHHOT MAapaJurMH IOJATKOBOTO IpaBa
VYkpainu.
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AHomauis. [ocnigxeHHs NpucBaYeHe aHanisy npuHUMNY PO3YMHOCTI, NOr0 HOPMAaTUBHOMO 3aKpinneHHs
M 3acTOCyBaHHSA O11S BperyntoBaHHA nNyOniyHO-NpaBoBMX BiAHOCWMH B YKpaiHi Ta I3paini. ABTop npoaHanisy-
BaB 3arasibHi 1 0COBnMBI pUCK LBOro NPUHLMMY 3 ypaxyBaHHAM OCOONMBOCTEN YKPATHCBKOTO 1 i3painbCbKoro
3aKOHOOABCTBA, BMIIMBY CMCTEM 3aranbHOro npaBa Ta KOHTUHEHTANbHOro npaBa Ha YOPMYyBaHHSI OOKTPUHU
M NPaKTUKM MOro 3aCTOCYBaHHA SIK opraHamu nyoniyHoi Bragw, Tak i cygamu nig yYac 34iMCHEHHSI OCTaHHIMM
CYLOOBOro KOHTpOnto. AKTyanisauis BUBYEHHS PO3BUTKY 1 €BOJIOLT NPUHUMMY PO3YMHOCTI cCaMe MiX MU Kpa-
THaMmn 3yMOBMOETLCH Oi€l0 0COBNMBMX NPABOBUX PEXMMIB, Mif YaCc SKNX JOMYCKAETLCA OOMEXEHHST OKPEMUX
npas foguHK, 3MiHOK NybnivYHOro Npaea, sika BiabyBaeTbCA Nif Yac Aii BOEHHOrO CTaHy, a TakoX HEODOXIQHICTHO
OOCNIKEeHHs1 0COBNMBOCTEN NPaBOBUX CUCTEM COHO3HMX YKPAiHCbKi OepaBi kpaiH Ha bnunsbkomy Cxogi.
3abe3neyeHHs BEPXOBEHCTBA MNpaBa Y BiQHOCMHAX MiXX MPMBATHOK OCOOON M opraHamu Nyo6nidYHOI BNagm
€ O[HMM i3 BaXXNIMBUX 3aBOaHb AepKaBu, AK€ BUKOHYETbCA B TOMY YMCIi 3@ JOMOMOrOK NPUHLMMY PO3YMHOCTI
SIK CKragHoro Ta baratorpaHHoro seumLa.

Y cTaTTi OKpemy yBary npugineHo ocobnmBoCcTsSM OOCHiIOXKYBaHOrO MPUHLMNY Mg Yac BUPILLEHHST nyoniy-
HO-MpaBOBUX CMOpPiB, COOPMOBAHMM CYy[OBOK MPaKTUKOK MigxodaMm, 3aBAsKM SKKUM WNOro 3acTOCYBaHHS
€ 0DOB’A3KOBOI0 YMOBOK MEPEBIPKM OCKap)KyBaHUX PilleHb OpraHiB nyoniyHoi BMagu, WO 3aBEPLUYHOTHCS
BUOAHHSIM HOPMAaTMBHUX Ta agMiHICTpaTMBHUX akTiB Towlo. [NpoaHanisoBaHO HaykoBi nyOrnikauii B LapuHi
agMiHicTpaTMBHOrO Npasa YKpaiHu 1 [3painto, y SKMx po3KpMBaloTbCs OKPeMi aCneKTn 3acTOCyBaHHS NPUHLMNY
PO3YMHOCTI, 30Kpema Ti 3 HUX, SKi IPUCBAYEHI NPaKTULL MOro 3aCTOCyBaHHSA Nif Yac BUPILLEHHS nybnivyHo-npa-
BOBUX CMOPIB 3a y4acTio OpraHiB BUKOHABYOI Ta 3aKOHOA4ABYOl BNaau; OKpeMuM BiJHOCMHAM, SKi BUHUKAKOTb
MiXX opraHamy nybnivyHoi BNaau Ta CTOCYHTbCS BHECEHHS 3MiH OO KOHCTUTYLIAHOIO 3aKOHOOABCTBA, SKUM
0OMEXYETbCS MOXIMBICTb 34IMCHEHHST CyAOBOro KoHTpomnto BepxoBHoro Cyay I3painto; okpemi nybnikauii
YKpaiHCbKNX afMiHICTPaTUBICTIB, KOTPi AOCNIAXKYHOTb PO3YMHICTb Y CUCTEMI 3aranbHUX i cneujianbHUX NPUH-
umnie. [loBegeHo, WO NPUHUUN PO3YMHOCTI € HEBI4'EMHUM €NeMEHTOM, SIKUIM MOCUmtoe edpbekT ail MexaHiamy
3axMCTy Npas NIOAMHKM Y BiQHOCUHAaX 3 opraHamu nybniyHoi BNaau, BigHOCMHAaX MiX TakMMu opraHamu. 3 1oro
[OMOMOrOK0 3[iMCHIOETBLCS NepeBipKa pilleHb, L0 NPUAMaKTbC B KOHKPETHUX BUNaaKax Ha BUKOHAHHA QY HK-
LY | NOBHOBaXeHb 3raflyBaHUMM opraHaMu Ha npegMeT A0oUinbHOCTI 1 pauioHanbHOCTI.

I3painbcbka NpaBoBa cuctema Haginse BepxosHuii Cyg NOBHOBaXXEHHAMM 34iNCHIOBATH Cy40BUIN KOHTPOIb
3a piLLEHHSIMM BUKOHABYO| Ta 3aKOHOAABYOI BNaaw, iHWNX OpraHiB BNagn 3 METOK HeAOMYLEHHS NOPYLUEHHS
YMHHOTO MexaHi3My CTPVMMYBaHb i NPOTUBAT, WO 3YMOBOETLCS iICTOPUYHUMU OCOBNMBOCTSAMU (HOPMYBaHHS
CUCTEMM OpraHiB Bnagu, gieto 0cobrnmBoro NpaBoBOro pexumy Ta BAMBY CUCTEMU 3aranbHOro npaea. B Ykpa-
THi X cnocTepiraeTbCs TeHAEHLS BOOCKOHANEHHSA aAMiHICTpaTMBHOrO 3aKOHO4ABCTBA Nif BMAMBOM NpoLuecy
€BpoiHTerpadii, Wo mMano HacrnigkoMm yooCKOHANeHHs OKpeMUX iHCTUTYTIB Liel ranysi, ynpoBamKeHHS HoBen
agMiHicTpaTMBHOrO Npasa, Npouecy Ta Npoueaypu, A€ MPUHLMNU MaTtMMyTb BaroMe 3HadYeHHs 1 BNvBaTu-
MYTb Ha (POPMyBaHHS NPABO3aCTOCOBHOI MPaKTUKMN.

ABTOpCbKa no3uuis, cpopmMynboBaHa y BUCHOBKAax, CTOCYETbCA BiAMIHHOCTEN Yy 3aKOHOAABYOMY 3aKpi-
NAEeHHi NPUHUUIY PO3YMHOCTI, L0 3yMOBIIEHO XapakTepUCTMKaMmn NPaBoOBMX CUCTEM KpaiH 3aranibHOro Ta KOH-
TMHEHTANbHOrO Mpaea, siki BU3HA4YalTb OCOBNMBOCTI PO3YyMiHHSA, iHTepnpeTauii 1 BUKOPUCTaHHS BKa3aHOro
NPVHUUNY B LLOAEHHIN OiANbHOCTI SIK opraHiB nyoniyHoi BNaaum nig Yyac NpuAHATTS HUMK BiANOBIOHMX pilLEHb,
TaK i Cy4oBUX IHCTUTYLIN Y YacTuWHI po3rmnsgy nybniyHo-npaBoBuX CMNOpIB.

Knovosi criosa: [epxaBa I3painb; YkpaiHa; npuHUMNM Npaea; NPUHUMNM agMiHICTPaTMBHOIO Npaea;
cucTema 3ararnbHOro npaBa; KOHTUHEHTanbHa cucTema npasa; npasa MANHN; opraHy NybnivyHol BNagw; eBpo-
iHTerpauis.
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Abstract. The research is devoted to the analysis of the principle of reasonableness, its normative
enshrinement, and its application in the regulation of public law relations in Ukraine and Israel. The author
examines the general and specific features of this principle, taking into account the peculiarities of Ukrainian
and Israeli legislation, as well as the influence of common law and continental law systems on the formation
of the doctrine and practice of its application by public authorities and courts in the exercise of judicial review.
The relevance of studying the development and evolution of the principle of reasonableness in the context
of these two countries is driven by the operation of special legal regimes that allow for the restriction of certain
human rights, changes in public law during the period of martial law, and the need to explore the legal systems
of countries allied with Ukraine in the Middle East. Ensuring the rule of law in the relationship between
the individual and public authorities is one of the key tasks of the state, which is implemented, among other
means, through the principle of reasonableness as a complex and multifaceted phenomenon.

The article pays particular attention to the specific features of the examined principle in the resolution
of public law disputes, as shaped by judicial practice, which has established approaches making its application
a mandatory condition for reviewing contested decisions of public authorities, including the issuance of normative
acts, administrative acts, and other similar instruments. The study analyses scholarly publications in the field
of administrative law in Ukraine and Israel that reveal various aspects of the application of the principle
of reasonableness, particularly those focusing on its use in the resolution of public law disputes involving
executive and legislative bodies; specific legal relations arising between public authorities concerning
amendments to constitutional legislation that restrict the possibility of judicial review by the Supreme Court
of Israel; as well as selected works by Ukrainian administrative law scholars who examine reasonableness
within the system of general and special legal principles. It is substantiated that the principle of reasonableness
is an integral element that enhances the effectiveness of the mechanism for protecting human rights in relations
with public authorities and in relations between such authorities. Through this principle, decisions made in
specific cases in the exercise of the functions and powers of public bodies are assessed in terms of their
appropriateness and rationality.

The lIsraeli legal system grants the Supreme Court the authority to exercise judicial review over
the decisions of the executive and legislative branches, as well as other state authorities, in order to prevent
violations of the existing system of checks and balances. This authority is rooted in the historical development
of the country's system of governance, the operation of a special legal regime, and the influence of the common
law tradition. In contrast, Ukraine demonstrates a trend toward the improvement of administrative legislation
under the influence of the European integration process. This has led to the enhancement of certain institutions
within this legal field and the introduction of new developments in administrative law, procedure, and process,
where legal principles will play a significant role and influence the formation of law enforcement practice.

The author’s position, as formulated in the conclusions, concerns the differences in the legislative
enshrinement of the principle of reasonableness, which are determined by the characteristics of the legal
systems of common law and continental law countries. These characteristics define the particularities
of the understanding, interpretation, and application of the said principle in the daily activities of public
authorities when adopting relevant decisions, as well as by judicial institutions in the context of adjudicating
public law disputes.

Key words: State of Israel; Ukraine, legal principles; principles of administrative law; common law system;
continental law system; human rights; public authorities; European integration.
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MpUHLMN pO3YMHOCTI sIk €hEKTUBHUI CKIMAAHWK 3aXUCTy NpaB NOAMHM B Ny6GniYHO-NpaBoOBUX BiZHOCUHAX...

[Ipunnuny npasa BiirpatoTh BaXJIUBY POJIb, sIKa HE JIMILIE BIUIMBAE HA Kpallle pO3YMiHHS Pi3HUX MeXa-
HI3MiB 3aXUCTY IIPaB JIOIWHH, yIOCKOHAJICHHS AiSUTbHOCTI OpTraHiB IMyOIivHOI BT Ta X PaBOBOTO CTATYCY,
a 1 cyrye OCHOBOIO JUIS afjanTallii HalliOHAIbHUX MIPABOBUX CHCTEM JI0 BUKJIMKIB ChOTOJCHHS. Pi3HHLIA Mixk
BIUIMBOM, III0 MPOAYKYETHCS CHCTEMOIO 3arajbHOTO MIPaBa Ta KOHTUHEHTAJIILHOTO MpaBa, cyTTeBa. CaMe BOHU
chopMyBanu HallilOHAJIBHI MPABOBI CHCTEMH KpaiH KOHTHHEHTAIbHOI €BpomH Ta KpaiH, sKi mepeOyBau i
BIUTMBOM OPHTaHCBHKOIO MpEleAeHTHOro npasa. He3Bakaroun Ha BiIMIHHOCTI, 32 SKMMH Ta 4YH iHIIA KpaiHa
PO3BHBaE HalllOHAJIbHE MPABO M 3aKOHOJABCTBO, IHCTUTYT NMPUHIIMIIIB IpaBa YHHUTH ICTOTHUH BIUIMB. Xoua
mpuHOUI po3yMHOCTi (the rule of reasonableness) € pe3yapTaToM TisSUTBHOCTI Y BUIISAII CyAOBUX TMPEICACH-
TiB cyniB Benukoi bpuranii Ta Criomyuenux lllTariB Amepuku, BiH BimoOpakeHuU i B 3aKOHOJJABCTBI KpaiH
€Bpony, 30kpema i Ykpainu. [lopiBHSHHA 3arajJpbHUX Ta OCOOJMBHX O3HAK NMPHHLUILY PO3YMHOCTI, HOro
3aCTOCYBaHHs B KOHKPETHHX CYIOBHX CIpaBax, aHaJli3 HOBOTO YKPaiHCHKOTO 3aKOHOAABCTBA, SIKE (POPMYETHCS
3 ypaxyBaHHSIM €BpPOiHTErpauiifHoOro npouecy i pimens BepxosHoro Cyny I3painto, 110 BUKOPUCTOBY€E MIPHUH-
LU PO3YMHOCTI JUISI NEPEeBIPKH NPUIHATUX PILlIeHb OpPraHiB BUKOHABYOI Ta 3aKOHOAABYO1 BIaIH, 1a€ MOXKIIU-
BiCTh CTBEPAXKYBAaTH, 1[0 HOTO 3aCTOCYBaHH 3a0e3Medye nepeayciM BEpXOBEHCTBO IpaBa.

[Ipunnunu npasa, sIK 3arajibHi, Tak i rajgy3eBi, € IPEeAMETOM HayKOBHX NOCIIIKEHb SIK BITUM3HSHUX,
TakK 1 13paiTbChKUX HAYKOBI[B. CIIIFHIM MiX AOCTIDKEHHSIMH € Te, 110 MPHUHIIAT PO3YMHOCTI Ta HOTro 0Co-
ONMMBOCTI aHATI3YIOTH HE JIUIIE MTPEICTABHUKY MPABHUYOI HAYKH, a i CY/Ii, IKi 3aCTOCOBYBaJIH HOTO i Jac
BHPIIIIEHHs] KOHKPETHUX CIpaB. 3BaKalOUW Ha 3MiHM B MyOIIYHO-TIPABOBUX BiHOCWHAX MiX iHAWBIIIOM Ta
OpraHaMu BIIaJM B YKpaiHi, HaMaraHHs i3pailbChKOl HAYKOBOI CIIIBHOTH H CYCITIILCTBA 30€PETTH BiI BTPY-
YaHHS YMHHY CUCTEMY CTPHMYBAHb i IPOTHBAr Bi MOJITHYHOIO BIUIUBY ypsAy, IPUHLUI PO3YMHOCTI MOXKE
3aCTOCOBYBATHUCS K IIiJ] 9ac 3MIHCHEHHS CYIOBOTO KOHTPOITO, TaK i B TPOIIEC] MEPEBIpKH PillieHb, AKi MPH-
WMAalOTh OpraHu MyOJiYHOI BN i MOXYTH OyTH ockapskeHi. [IpuHIMIH mpaBa, sSK 3arajibHi, Tak i Ti, SAKi
(hopMye BiTUH3HSIHE aJIMiHICTpaTUBHE MpaBo, € mpeameroMm fociimkens 1. 1. baxaoscwkoi, O. JI. Boriniyva,
b. P. Crpammncekoro, B. K. Kommakosa, 1. B. Kosbaca, €. B. Kypinnoro, K. O. Animosa, M. 1. CMmokoBu4a,
B. M. berzenka, B. Il. Tumorntyka # iHmmx. [3painbceki qOCHipKeHHS TPUHITUITY PO3YMHOCTI CTOCYIOTHCS
ocobnuBocTel Horo (GopMyBaHHS B MPELEACHTHIH MpaKTHLI KpaiH 3arajbHOrO IpaBa Ta CyAOBOi HPAKTHKH
BepxosHoro Cyay I3paimo # npexncrasieni B mpamsax X. Jiamkepa, M. Kon, /. bapak-Epesa, I. 3apixra
i 1HIIHNX.

be3npeneaenTHI BUKIMKH, 3 SKUMH 3ITKHYIHCS IEMOKPAaTHYHI KpaiHM BIPOAOBXK OCTaHHIX KIJIBKOX
POKIB MiJ yac po3B’s3aHoi pociero BiiiHN 3 YKpaiHO0, 3yMOBIIOIOTH [IEPEIA] YNHHHUX NPaBoBUX cucteM. He
B OCTaHHIO Yepry BiI0yBa€ThCS IEPEOCMHUCIICHHS MPOIIECIB, MO BIUTMBAIOTH HAa 3MiHH MiX CyCITUTECTBOM 1 JIep-
XKaBOIO, IHOMBIIOM 1 KOHKPETHUM OpraHoM Biaau. UuaHa B €BponeiricbkoMy Cor03i JIIOIMHOLEHTPUCTCHKA
napaaurma, o copmyBanacs 3a Hacaiakamu [{pyroi cBiToBOI BiiiHH, Ma€ Ha METi CIIPUSIHHS Ta 3aXHCT IpaB
1 cBOOOA JMIOOWHU. YTBOPEHHS MIKIEPKABHUX YTBOPEHB, MPUHUHATTA 3arajibHOi JeKyaparii npaB JIOAWHH,
KonBeHuii mpo 3axuct mpas JIOAWHU i OCHOBOIOJIOKHHUX CBOOOI, NiSUIBHICTH €BPOIEHCHKOrO cyay 3 mpaB
JOIMHY, JiISUTEHICTH OKpeMux cucteM €C Ta iHIIWX MIKHAPOAHUX OpTaHi3aliid Majo Ha METi HeOMyIIeHHS
MOPYIIEHb NPaB JIOAUHU, OOMEKEHHS CBaBOJII OKPEMHX JIEPKaB y BITHOCHUHAX 3 1HAMBIIOM.

dopMyBaHHS Pi3HUMH IPAaBOBUMH CHCTEMaMH BJIACHOTO, HALlIOHAJIBHOTO 3aKOHOJABCTBA BiOyBanocs
i BITHBOM cTBOpeHHs €C 1 #oro iHcTuTyIii. OOpaHHS MPOEBPONEHCHKOTO BEKTOPY PO3BUTKY O1IBIINICTIO
KpaiH MOCTPaITHCHKOTO Tabopy 1 KomumIHIMA pectryOmikamu Pagsacpkoro Coro3y 3MycHIto IXHi HallioHaTbHI
3aKOHO/IaBYi OpraHW, ypsSOU W CyCITiILCTBA MIBHAKO MOJIEPHI3YBaTH aiMiHICTpaTHBHE TpaBa, SIKE Majlo 3Mi-
CTUTH aKIeHT i3 3a0e3medeHHs (QYyHKIIOHYBaHHS BHKIIIOYHO MEXaHI3My JepXaBH Ha ITyONigHO-CEpBiCHY
MOJIETIb, I TaKi OpraHu 3a0e3MeuyroTh 1 3aXHIIa0Th IpaBa JoIUHY. JleskuM KpaiHaM BHAIOCS BTIJIUTH Taki
3MiHH 32 BiTHOCHO KOPOTKHHU MPOMIXKOK Hacy. YKpaiHa >k Ma€ CBiif YHIKaIbHUH IIIAX mMocTyy a0 €C, skui
MIPOMIIIOB Yepe3 JBi peBOIIONIT Ta HAMAaCIITa0HINTy BiliHY, HE BiJIOMY €BPOTIEHCEKOMY KOHTHHEHTY 3 1945 p.
[Ipote came ykpaiHCBKHH JOCBiJ CBITYUTH MPO HEOOXiMHICTH 1 MOMUIIMBICTH MPOAOBKYBATH 3MIHH B a/IMi-
HICTpaTUBHOMY HpaBi HE JIMIIE IIJSIXOM PO3BUTKY AOKTPUHH, @ ¥ NPUHHATTS HOBOTO 3aKOHOAABCTBA, SIKUM
3a0e3IedayBaTuMeThCs My OIIiTHO-CepBiCHA CIIPSMOBAHICTh JisSUTBHOCTI OpraHiB MyOIiYHOT BN Y BiTHOCHHAX
3 IHIUBIIOM.

Hepxasa [3pains Mae BracHy, He CX0Xy Ha iHIII Kpaiau bimspkoro Cxony icropito ycmixy. [lepeOysa-
toun B cknaai OcMaHcbkoi iMmepii, BUKOHYIOYM BUMOTH, sIKI BUHHUKAQJIM 3a HAcliKaMu MaHyBaHHS bpuran-
CBKOI imMTepii, Bemydn 00poThO0y 3a 3m00yTTS He3alexKHOCTI K y nepiof [lepmroi cBiToBOi BifiHH, Tak 1 i yac
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Jpyroi cBiTOBOI BiffHU ITiJ] BILTHBOM CiOHICTCHKOTO pyXy 3 KiHIlA XIX CTOMTTS, i3paiibchka aeprkaBa 3100yma
He3anexHicTh y 1948 p. Lle cTano BiAnpaBHOIO TOYKOIO IS 3MiH Ha BChOMY ONTM3BKOCXITHOMY PETiOHi, apke
KpaiHH-CyCiu 3 Iepuoro qHs yTBopeHHs Jlep)kaBu [3paine Benu arpecHBHY 30BHIIIHIO IOJIITHKY, L0 IPOSIB-
JIST0CS B KUTBKOX MOBHOIIHHUX BiffHaX. Lle cTBOpHITI0 HEOOXiTHI yMOBH JIJIS IIBUIKOTO MIPUHHSTTS KOHCTHUTY-
LIHHOTO 3aKOHO/IAaBCTBA, (POPMYBAHHS BIACHOI CHCTEMH OPTaHiB ITyOIivyHOI BIaan 331l €epeKTHBHOI OpraHi-
3arii BHYTPIITHBOI Ta 30BHIIIHBOT AiSTFHOCTI KpaiHu, a TaKoXK e(peKTHBHOI CynoBoOi cucTtemu. HemoxmBicTh
MPURHATTS MUCAHOI KOHCTUTYLII 3MYyCHJIO KEpiBHHLTBO KpaiHM BUKOPUCTOBYBATH Pi3HI MOJEINI NPaBOBOIO
perymnoBaHHs B ITyOiuHO-1IpaBoBiii cdepi. [Ipu oMy CTBOpPEHHS CynOBOI CHCTEMH, SIKY 040JIUB BepxoBHuit
Cyn Izpaimo, gamo 3mMory 3a0e3nednTH, HaBiTh IMMONPU BiACYTHICTh mrcaHoi KoHCTUTYIIII, Ni€BUH MeXaHi3M
KOHTPOJIIO 32 isSUThHICTIO OpTaHiB MyOIiYHOI BIaX, M0 BUPA3WIIOCS B 3aCTOCYBaHHI MPHUHIIUITY PO3YMHOCTI,
SIKUHA BUKOPUCTOBYETHCS JUISI IEPEBIPKH PillICHb BUILE3ralaHUX OpTraHiB.

[Ipomiec popmyBaHHS MPUHIUIIIB TTpaBa B YKpaiHi i [3paini ictoTHO BimpizHsaeThes. [locTymose BIpo-
BaKEHHSI €BPOICHChKOl IMpaBoBOi Tpaaumii i JOMiHyBaHHAM NPHHLMILY BEPXOBEHCTBA IpaBa BiIIOBimae
3araipHii TeHICHIIi po30yI0BY MPaBOBHUX CUCTeM y KpaiHax CximHoi €Bponwu micis 1990-x pp. Ak coymrHo
3ayBaxye b. P. CrpammHchkuii, po3yMiHHS NPUHLUIIB NpaBa, iX (yHKLIOHAIbHE MPHU3HAUYCHHA B YKpaiHi
CYHPOBOIXYETHCS OCHIICHHSM BIUIUBY €BPOIEHCHKOTO IMiAXOMY, SIKHM MOJISTae B TOMY, IO TaKi MPUHLUIH
BHKOHYIOTH JIOTIOMIXKHY POJIb ITiJ] 4ac pealtizaiii opraHaMu BIaJH y TPaBOBITHOCHHAX i3 IPUBATHOO 0COOOTO,
CTBOPIOIOTH JJIs1 HUX MOXKJIMBICTH 3[1MCHIOBaTH TIIyMady€HHs W 3aCTOCyBaHHA IpaBa Oe3nocepeqHbo. SKIno
MIPUHLMII [IPaBa MOPYILIYETHCS, 1€ MOKE MaTH HACHIIKOM CKAaCyBaHHS KOHKPETHOT'O pillleHHsI, BU3HAHHA HOTro
HenidcHUM Tomo. [IprHIUMI pO3yMHOCTI BapTO aHaJIi3yBaTH 3 MOIISAY OCOOIMBOCTEH HOr0 PO3BUTKY, BIJIUBY
KOHKPETHHUX TepPEeIyMOB Y BiIITOBITHOMY iCTOPHYHOMY IIE€PiOJi, IO Ja€ 3MOTY 3p03yMITH HOTO 0COOIMBOCTI
[1, c. 29]. Po3ymiHHS TIpaBOBOI IPHUPOAH IPUHITUITY PO3YMHOCTI 1aCTh 3MOTY C(pOpPMYITIOBATH 3aralibHi BUCHO-
BKH TIPO BiIMIHHOCTI B TIPAKTHUIII 1OTO 3aCTOCYBaHHS B CUCTEMI ITyOIIiYHOTO paBa YKpainu i [3paimo.

JocmimkyBaHuid TPUHITAI TICHUNA TIOB’SI3aHUH 13 KaTETOPIi€0 «PO3yMHICT». BITUM3HSHI TOCIHTITHUKH,
3 ONVIAAY Ha aHaji3 iICTOPMYHUX MEPEAyMOB ii BIUIMBY Ha IPABOBY IiHCHICTH, 3ayBaXKylOTh Ha TOMY, 110 BOHA
«BHM3HAYA€ PO3BUTOK IMIPABOBOI CHCTEMH, HOIIMPIOETHCS HA Taly3i Ta IHCTUTYTH MaTepiaJlbHOTO 1 Mporecy-
aJIBHOTO TIpaBa, MyOJIiYHOr0 1 MPUBATHOTO MPaBa, 3HaXOAUTH CBOE BTUIEHHS B 3acajax HOPMOTBOPUOCTI, Ipa-
BO3aCTOCYBaHHS Ta TIIyMaueHHs IpaBa, € MPUHLUIIOM IOPUIMYHOI BiAMOBIJAIBHOCTI, il MOXKHA BiAHECTH A0
3araJbHUAX MPUHIUIIB TIpaBay [2, ¢. 54]. Lle miskoM y3romKyeThes 31 chopMOBaHUM TTiIXOIOM, SIKHH MTOIIHpE-
HUH cepes KpaiH poMaHO-TepPMaHCHKOi MPpaBoBoi ciM’i. Hepo3puBHMIA 3B’ 130K MPUHIIUITY PO3YMHOCTI i HOpM
mpaBa 3abe3nedye He JIMIIEe CTBOPEHHS HaJIC)KHOTO IPABOBOTO PETYIIOBaHHS BiAMOBiAHOI cdepu mpaBoBHX
BITHOCHH, a ¥ 1a€ 3MOr'’y 3IiIICHIOBAaTH CyZOBHH KOHTPOJb 32 BiANOBIAHUMHU PilIEHHSIMH, 110 iX NpUHMaOTh
y MeKaxX MOBHOBaXCHb OPTaHM Biaau. | HaBmakw, HOPMHU IpaBa Ha PiBHI HOPMATHBHOTO aKTa IEPEBOASATH
MIPUHIMI PO3YMHOCTI 3 ZOKTPUHAJIBHOIO MOHATTS 0 KaTeropii, AKa «BIUIITAETHCS» B HOPMATHBHY TKAaHUHY
TOTO YM IHIIOTO HOPMAaTUBHOTO aKTa, IO BPETYJIbOBYE CyCHUIbHI BimHOCHHH. OTXKe, HOIEpX aHHS TaKoro
MIPUHIIAITY € 000B’S3KOBUM IS, HAPUKIIAA, aaMiHICTPAaTHBHOTO OpTaHy Tia dac 3a0e3medeHHs peaizartii
mpaBa iHauBiAa. [Ipu mpomy ¥ioro goxep:kaHHs € 000B’I3KOBUM SIK y ITPABOBITHOCHHAX, IO iHIIIIOE IHAMBII,
TaK ¥ i1 9ac peaizamii OpraHoM MMOBHOBaKEHB Y cepi HATNIAI0BOI Y KOHTPOIBHOI MisITBHOCTI.

IHma miommAa peamizalii TPUHIUIY PO3YMHOCTI i Yac yperyltoBaHHS caMe ITyONigHO-TIPaBOBUX
BITHOCHH BHP@XAETHCS y BUMAIKAX, KOJIU 3A1MCHIOETHCS 3aXMUCT NpaB iHANBIAA, KOJIM OpraH Bialu NpuilMae
PIIIIEHHS 1032 MeXaMH H0T0 TOBHOBAKEHB a00 ITiJT yac pearizallii HUM TUCKPEiHHNX TTOBHOBAKEHB. Y IIbOMY
KOHTEKCTI B KpaiHax aHIIOCAKCOHCHKOI MPaBOBOI CiM’1 HEOOXIAHICTh 3aCTOCYBAaHHS PO3YMHOCTI IUIS Bpery-
JIIOBaHHS TIPABOBUX BiTHOCHH, 3aXHCTY TIPaB i CBOOOT JIFOAMHY 3aJI€KUTh Bij MpodeciiHol MiroTOBKY CYIl,
aJKe caMe Cyl LUISIXOM IPUHHSTTS CyZOBOTO MPELENEHTY 3allOBHIOE MIPOTAIMHHU UM BUPILIyE KOMI3il y Bid-
MOBiTHUX TIpaBoBiqHOCHHAX. KpiM 1p010, K 3a3Ha49ae X. JliHmKep, TPUHITUIT PO3YMHOCTI Ja€ 3MOTy 3iic-
HIOBaTU CYJOBHI KOHTPOJIb 3a pealizalli€ro AUCKPELiHUX TOBHOBA)XEHb Y IyOIiYHO-IIPAaBOBUX BiTHOCHHAX.
Lle BuMarae BHCOKOTO PiBHS MiATOTOBKH CYIIi, MiATOTOBKY MPAaBHUKIB, M0 MPEACTABISAIOTH IHTEPECH BiJIIO-
BiJTHOTO OpraHy Biaau. Po3yMiHHS IIFOTO MPUHITUIY BiOYBaEThCS Yepe3 YCTAHOBIECHHS [ii a00 3k Oe3misib-
HOCTI, SIKi OyJTH IPOTHIICKHUMH HOMY 32 3HadeHHSM. ToMy OBOII 4acTo JJIsl BCTAHOBJICHHS iICTUHH B CIIPaBi
HEOOXiHO BHKOPUCTOBYBATH IPOTWIEKHI HMOHATTSA, a caMe: «aOCypOHHI», «HEPO3YyMHHN», «OOypiHBUI
3 IOIVIAAY JIOTIKM YH 3arajJbHONPUHHATUX CTaHAAPTIB». Uepes 1ie meperisia NpUHHATOroO pillieHH Ha Ipex-
MeT HOTO pO3YMHOCTI € IHTEJeKTYaIbHOIO Ta MPO(eCiifHOIO JisSUTbHICTIO, IKa BUMArae HaJIeKHOI i ATOTOBKA
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MpUHLMN pO3YMHOCTI sIk €hEKTUBHUI CKIMAAHWK 3aXUCTy NpaB NOAMHM B Ny6GniYHO-NpaBoOBUX BiZHOCUHAX...

YYaCHHKIB TAKOTO MPOLECY, HE3BAXKAIOUH HA T€ IO €IMHOI0 H KOMIPOMICHOTO BU3HAYCHHS PO3YMHOCTI, 11O
CYTi, HE 3alpOITOHOBAHO [3, c. §].

AHaIi3y04YM MpeLeleHTH B CUCTEMI 3arajlbHOrO MpaBa, 10 BIUIMHYIM Ha (OPMYBaHHS OKTPHHAIb-
HOTO Ta IPAaKTHYHOI'0 3aCTOCYBaHHs IPUHIMITY PO3yMHOCTI cynamu B Jlepxasi [3pains, MoxkeMo ckasary, 1m0
3HAKOBOIO B IILOMY TPOIIeCi € cripasa « Vaughan v. Menlove» 1837 p., sika copmyBanacs B aprHi MpereeHT-
Horo npaBa Benukoi bpuranii. ¥V Hil cyq ynepiue 3acTOCOBYE CTaHIAPT «PO3YMHOI JIFOIUHMY», 10 MOJISATae
Y BUKOHaHHI 0CO00F0 3000B’s13aHHS TOTPUMYBATHCS 3arabHOTO CTaHAAPTy 0OEPEKHOCTI, He3a1IeKHO Bif il
0COOHCTOTO CTaBJICHHS 0 BIACHUX MOXKJIMBOCTEH BiABEPHYTH MOXJIIMBY LIKOIY CBOTO JiSTHHSL.

V wmi#i cripasi hepmep po3MiCTHB KOTIHIIIO CiHa TOOIN3Y CYCiACHKOT MUISHKH, He3BaKaloUH Ha HEOTHOpa-
30Bi MOTIEPEKEHHS TIPOTATOM 1’ ITH TIDKHIB TIPO HEOE3IMEUHICTh TaKOTO po3MinieHHs. Komu ciHo caMoBiTbHO
3aropijocs depe3 HelOCTAaTHIO BEHTHIIALIIO, [0 MAJIO HACIiAKOM MOBHE 3HUILEHHS JIBOX CYCIICHKUX OyIOuH-
KiB, BIATIOBiZaY CTBEpP/KYBaB, IO BiH HE IMMOBHHEH HECTH BiJIMOBIIaIbHICTh, OCKIIBKM BiH OyB yIEBHEHHI
Yy TpaBUIIBLHOCTI CBOIX Mii 1 JisiB «I0OPOCOBICHO, HACTUIBKU, HACKLIBKH 1Ie Oyio B Horo cmmax». Cynm Taky
MTO3UIIII0 HE MIATPUMAB, 3 OISy Ha T€ IO OIiHKa CTYIIEHS BiJlMOBiaTbHOCTI JIUIIIE HA OCHOBI BIIACHOTO
CY[DKEHHSI € HaJ3BHYaifHO PO3MMTOIO Ta MIHIMBOIO. BogHouac, Ha IyMKy cyamy, Hif OPUHIMIIOM PO3CYIJIH-
BO1 0COOM BapTO PO3yMiTH 00’ €KTUBHY MOXKIJIMBICTh MPOTHAIl YHUKHEHHIO BiIOBIIATFHOCTI OCOOH JIUIIIE Ha
IiZcTaBl TBEPHKEHHS, 110 BOHA AisAja BUKIIOYHO 3 TOYKH 30py BiacHoro cymxeHHs [4]. Came g cipaBa gana
3MOTy c(hOpMYBaTH €IUHHUMA IMiIXiM IO 3aCTOCYBAaHHS MPUHIUITY PO3YMHOCTI JJIsl BUDIIIEHHS CIIpPaB y CY/i.
3 omIAny Ha Te IO CyAM B 13paillbChKill HepKaBi BUKOPUCTOBYIOTh MPELEICHTHY MIPAKTUKY KpaiH 3arajJbHOrO
IIpaBa, BUKOPUCTAaHHSA MOAIOHOI OCHOBU I (pOpMYBaHHS NPAKTHKH 3aCTOCYBaHHS LIbOTO MPHHLMITY Oyio
ITUTAHHSAM 4acy.

Kpim nporo, HeoOXigHiCTh 3a0€3MeUeHHs CIPaBEeVINBOTO CyAOBOIO PO3IISAY HE € OMUHUYHOIO METOIO,
SIKy TIepeCligyIOTh i Yyac 3aCTOCYBaHHS MPUHLMITY po3yMHOCTI. Sk 3a3Hauae I1. Kpeliir, 3 omsny Ha 3MiHy
CYCIUTBHHX BiIHOCHH 1 3a0€31e4eHHsT He0OX1THOTO PiBHS 3aXHCTy MIPaB 1 CBOOO JIFONHH, PO3YMHICTB TIepe/i-
0agae, OKpiM OCTATOYHO MPHUIHITOTO PIlIEHHS Y CHpaBi, TAKOXK NP MiICTaB, sSKi IepeayBaIn HOTo MpH-
nHsaTTI0. MipkyBanHs cyqi [1. Kpefira BinoOpaxeno B cripasi BepxosHoro Cyny Benmkoi bpuranii «Kenneni
mpotH Kowmicii 3 Gmaronifinocti mopmom Mancom» UKSC/2012/0122 [5].

[IpuHIMI PO3yMHOCTI BUKOPUCTOBYETHCS HE JIMILIE ISl NIEPEBIPKH MPUHHATOTO PILIEHHS 1HAMBIIOM
y IyOIiYHO-TIPaBOBUX BiTHOCHHAX 3 WOTO 1HIIIaTHBY 3a y4acTi oprany myOnigHoi Bragw. Bin oprany, sxwii
JorioMarae peasizyBaTH IIpaBa TaKOTO iHAMBiAA, HE OYIKYEThCS MPUHHSTTS a0CONMIOTHO NPABMIIBHOTO YU Hal-
Kpamoro pimeHHs. Bono Moxxe OyTH i HOMHJIKOBUM, ajie PO3yMHHM. Y LbOMY aCIEKTi BUKOPUCTAHHS JOCITi-
IDKYBaHOTO TPHHLUILY 13pailIbCbKUM aAMIHICTPAaTUBHUM IPABOM IIiJ 4ac 3MIHCHEHHS CYIOBOIO KOHTPOIIIO
BiIOYBAa€THCS B TPOIIEC] TEPEBIPKH HAIEKHOTO BUKOPHCTAHHS OPTaHOM JHUCKPEIii B MPUIHSTTI BiJIOBITHOTO
pitmeHHs. SIKmio octaHHE MPHUIHATO 0€3 ypaxyBaHHsS MipKyBaHb, sIKi HEOOX1THI ISl HOTO MPUHHATTS, YA Ha
IiJICTaB1 JIUIIIe MipKyBaHb 0e3 BUKOPUCTAHHS (DaKTHIHUX OOCTaBHH, HEOOXITHHUX JJIs1 HOTO IPUHAHSATTSI, TO 1€
€ HEeJIOITyCTUMUMHU Y BIJOBITHIM CHTYyaIIii.

Cyrtresi 3minu 1980-x pp. B i3painbchkoMy myOIiYHOMY TIpaBi BiOy/IHCA TTif] BILTABOM aKTHBHOI JTisTh-
HocTi Bepxoaoro Cyny I3paimo sik Bucokoro cyny cnpaBemmuBocTi. Tak, po3MIMPHINCS NOBHOBAaXEHHS
I0/I0 TIEPETISIAY B CYIOBOMY TIOPSIIKY i 1 pillleHbh OpraHiB MmyOIIivHOI BIaad, MO HE XapaKTepHO IS KpaiH
3arajJpHOTO IpaBa. BopHowac crnpolieHo mpouenypy 3BEpHEHHS 0coOM 10 Cymy Uil 3aXUCTy CBOIiX IpaB
y crpaBax, siKi CTaHOBJIATH myOniunuit iHTepec. [puiiaaTTs OCHOBHOTO 3aKOHY: JIFOJIChKA TiTHICTH 1 CBOOOIA
7t OCHOBHOTO 3aKOHY: CBOOOAA MpodeciifHOT AisUTEHOCTI 3aKPIMIIIN MOJIOKEHHS, BiIOBITHO 10 SIKOTO 3aKOH,
SIKMH MOPYILIY€ MIpaBa TPOMaASTHUHA, MOXKE BBAYKATUCS] YUHHUM JIMIIE B TOMY BUIAIKY, SIKIIO HOTO MPUHHATO
3 HaJI)KHOI0 METOI0 Ta MpomnopIiiHicTio. [3 mporo vacy Bepxouwmii Cyn I3paimio 3milicHroe cynoBuii KOH-
TPOJb HE JIMIIE 332 3aKOHOJIABYMM IIPOIIECOM, a ¥ pileHHsSMU, sKi npuitmaro Kraecer Ta ypsag [7, c. 623].
3acTocyBaHHS IPUHITUITY PO3YMHOCTI BiITO/I OyJI0 KOHCTHTYIIHHO 3aKpirtuieHo. byap-axi cipobn oOMexxuTn
NepenIs] pilieHb y CyA0BOMY MOPSAKY PO3IVISIAIOTHCS K MOPYLICHHS He3anexHoCTi cyay. Tooto anminicTpa-
THUBHE TIPaBO W Cy[0Ba MpakTHKa [3paimto copmyBanm epeKTUBHIA MPaBOBUI iIHCTPyMEHTAPIH, SIKUI BUKO-
PHUCTOBY€ETHCS B MEXKax 3A1HCHEHHS CyI0BOTO KOHTPOJIIO 115l 3a0e3MeUeHHs Ta 3aXUCTy MpaB i cBOOO JTIOANHU
y BiZIHOCHMHaX 3 opraHamu IyOiiuHOi Binagu. BogHouac 3acTocyBaHHS PO3YMHOCTI SIK OKPEMOTO NPHHLUITY
HE JIMILE B MEXaX CyZ0BOI0 KOHTPOJIIO, @  OCHOBOIOJIOKHOI BUMOTHY AJIsl IPUUHATTS BiAMOBIAHOTO PillIEHHS
B KOHKPETHil cIIpaBi BiANOBIAHUM OpraHOM BJIaJy FapaHTye€ Aiala3oH po3yMHUX MoxiuBocTeil. Lle o3Hagae,
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IO CyJl HEe BTPYYaTUMEThCS B PIIICHHS OpraHy Ta HE 3MiHIOBaTHME HOTO, HE 3aMiHIOBaTHME HOTO JHCKpe-
[IIfHUX TTOBHOBA)XEHb BIACHUMH MOBHOBaXCHHSIMH. J[JIs CyOBOTO BTpYYaHHS B aMiHICTPAaTHBHE PillICHHS
HeoOXiTHO BCTAHOBUTH ICTOTHY a00 KpaiHIO HEPO3YMHICTH, KA CSATA€ CaMoi CYTi CIIpaBH. Y pamMKaxX I[bOTO
CTaHmapTy «abcypaHi» abo «BKpail HEPO3yMHI» PIlIEHHS BCE I MOXKYTh OYTH MEPETISTHYTI, OCKUTEKHA HaBiTh
HaJlaHHS BarOMOT0 3Ha4Y€HHS BiAMOBITHUM MipKYBaHHSIM MOXKE CBITYMTH PO aOCypAHICTH i, OTXKe, HEpO3yM-
HICTB pillICHHS.

3acToCcyBaHHS NPUHIHUITY PO3YMHOCTI B KpaiHaX KOHTHHEHTAJIBHOI IPaBOBOT CUCTEMH 3YMOBIIOETHCS
KinmpkoMa QakTopamu. Sk 3a3Hadators y crarti B. K. Konmakos, €. B. Kypinawmii i K. O. AniMoB, npuHIHAT
PO3YMHOCTI IIO3UTHUBHO BIUTMBAE Ha 3MEHILICHHS MEPEIIKO | IPUITHATTS CBaBUILHUX PIllICHb OpraHaMy BIIaJIH,
MPUCKOPIOE aMIHICTPaTHBHI IpOLIeypH 1 3a0e3redye BUKOPHCTaHHS MPOLECYaIbHUX CTPOKIB 3 OIS HA iX
ONTHMAJIBHICTh. BiH € 0COONMMBO BaXKIIMBUM €JIEMEHTOM ITPABO3aCTOCYBAHHS B aJMiHICTPaTHBHOMY MPOLECI,
aJKe BHPAXKa€ThCS B MIPUHITUIIAX CIIPABEAIIMBOCTI, MPOTIOPIIHHOCTI, IPaBOBiil BH3HAYEHOCTI W JOOPOCOBiC-
HOCTI, SIKi HOpMaTUBHO 3aKpiIlJIeHI Ha PiBHI MaTepiaJbHOTO Ta MPOIECYATBHOTO 3aKOHOAaBCTBA. Pasom i3 mum
AHIIOCAKCOHCHhKA CHCTEMa TpaBa 37e0iIbIIoro (opMye MPUHIIUIT PO3yMHOCTI caMe 3a JIOMOMOTOI0 CYTOBHX
npeneneHTis. 11{ogo nmpukianiB KOHTHHEHTAIBHOTO MPABOBOI CHCTEMHM, TO ITOKAa30BHM € aJMiHICTpaTHBHE
npaBo Himewunnu Ta @paHiii y skoMy came po3yMHICTh YaCTO 3aCTOCOBYETHCS 33 U151 IEPEBIPKH BXKE MPUITHS-
TUX PillIeHb OpTaHaMU ITyOIiYHOI BIIaIM HA BIATIOBIAHICTB iX OOTPYHTOBAHOCTI 1 3aKOHHOCTI [6, c. 644—646].

BinoOpaskeHHS! TPUHIUITY PO3YMHOCT] Y BITYM3HSHOMY aJMiHICTPAaTHBHOMY TpaBi Ta MPaKTHUIl HOTO
3aCTOCYBaHHS CyJJaMH MU aHaJli3yBaTUMEMO Ha OCHOBI TIEPETiKy TaKUX CKJIaTHHUKIB IPHHIIUITY BEPXOBEHCTBA
mpaBa, BUCBITIIeHUX y JlomoBini €Bpormeiichkoi komicii «3a memokpartiro depe3 npaBo» (BeHeriiicbka KoMi-
cisl) mpo TMpaBoOBIaNMs, yXBaieHid Ha 11 86 menapHomy 3acimanHi (Benemis, 25-26 Gepesns 2011 p.), sx
3aKOHHICTB; IOPUINYHA BU3HAYEHICTH; 3a00pOHA CBaBUTFHOCTI; JOCTYII IO TIPABOCYA/IS B HE3aNEKHUX 1 0e3-
CTOPOHHIX Cy[ax BKJIIOYHO 13 CYJOBUM KOHTPOJIEM IIOAO aJMIHICTPATUBHHX aKTiB; ITOBara JIFOJICHKUX IIPAaB;
HEJAMCKpUMIHAIIS Ta PIBHICTH mepes 3akoHoM [8]. BiTYN3HAHUME aIMiHICTPaTUBHIMHE CyIaMH TiepeBipka Iii
OpraHiB BJIaJM IIOJ0 JOTPUMAHHS HUMH MiJ Yac MPUHHATTS PIlIEHHS 3IiHCHIOETBCS B MEXKaX CIICIiaTbHOTO
3aKOHOMABCTBA (PO aAMIHICTPaTUBHY MPOLEAYPY, PO aAMIHICTPATHBHI TOCIYTH, PO aAMIHICTPAaTUBHY BijI-
OB AANTFHICTH TOIIO) 3 AOAEP KAHHSIM BiAIIOBITHIX Tay3eBUX MPHUHITUIIIB.

JoBom dacTo iHAWBIN, SKHA HAMara€Tbcs pealizyBaTH CBOI CyO’€KTHBHI TIpaBa, 3iMITOBXYETHCS
3 MMIEBHUMHU OOMEXEHHSIMH 3 OOKY BiITOBigTHOTO opraHy myOmigHOi Bianu. OcTaHHE MOXE peaji3oByBaTucs
BUKJIIOYHO B MEXax aJMiHICTPaTHBHO-TIPABOBOTO CTaTyCy TaKOTO OPraHy, a caMe 4epe3 HasBHI B HbOTO (QyHK-
11i1, KOMIIETEHIIIIO Ta TOBHOBaKeHH:. KOHKpeTHa rmocamoBa 0coda, sika perpe3eHTye aIMiHiCTpaTUBHUH OpraH,
€ HaIMEHIIIOI0 CTPYKTYPHO-(DYHKITIOHATHHOIO ONWHUIICTO, 3 KOO iHAWMBI KOHTAKTYE 3315 pealizamii CBOix
mpaB, a0o X y pasi MopymeHHs 0cO000 3aKOHOMABCTBA TaKa B3a€MOiS BiOYyBAa€ThCS B MeXKaxX KOHTPOJb-
HO-HaIJIAI0BOT Y MIPAaBOOXOPOHHOI isITBHOCTI Takoro oprany. [lepeBaskHO Taki /ii BiToOpakaroThCs B aKTax
IHAMBIMyaTbHOT i1, IKi BPETYIbOBYIOTHCS HE JIUIIIE Ha HAalliOHAILHOMY a i Ha €éBpoTelicbkkoMy piBHAX. Hampu-
knaz, Pexomennartist Ne R(87)16 KMPE mono aaMiHiCTpaTUBHUX TIPOIENYP, SIKi 3a4iMalOTh BETUKY KUTBKIiCTh
oci6, Bim 17 BepecHs 1987 p. [9], y skiii mepepaxoBaHO 3araibHi MOJOKEHHS IMIOA0 B3a€MOIii 3 TpOMas-
HaM¥ y BUTIQIKY BUAAHHS aMiHICTpaTUBHUX aKTiB. L{i moiokeHHs BiIOOpakeHO B UWHHOMY 3aKoHi YKpaiHu
«IIpo apmiHicTparuBHy niporienypy» [10]. Takwii B3a€MOBILTUB Mi>K TBOMa PiBHSMH € HEOOX1THOK YMOBOIO
HE JIMIIE BIOCKOHAJICHHS aMIHICTPaTHBHOTO 3aKOHOJIABCTBA, a i 1HIIIOTO PO3yMIHHS MICIIS Ta POJTi 3HAYECHHS
NPUHIHUITY PO3YMHOCTI.

VY 11pOMy acIieKTi BapTO 3BEPHYTH yBary Ha BHKOPHCTAHHS MPHHIUITY PO3YMHOCTI Oe3mocepeiHbo sK
YJaCTHHY MEXaHi3My 3aXHCTy TpaB JIIOAWHHM, KOJH 3aCTOCOBYETHCS caMe CyHAOBHH CIIOCiO 3aXuCTy B IyOmid-
HO-TIPaBOBHX BigHOCHHAX. OCOOIMBO BYKIMBOIO € HEOOX1IHICTh 3aCTOCYBaHHS PO3yMHOCTI i 9ac Jii mpaBo-
BOTO PEKMMY BOEHHOTO CTaHy, /DKe BiH BIUTMBA€ Ha ()OPMYBAHHS aKTyaJIbHOI CY/I0BOI MPAKTHUKH, MO3asK BiH
JOTyCKa€e OOMEXSHHS! IEBHUX KOHCTUTYLIHHMX MpaB i CBOOOJ JIIOAWHHM 3a MeBHUX yMOB. Ll{ogo octanHBOTO
yKpalHChKa IpaBoBa HayKa 3AiHCHIIIA BEJIHKY KUIBKICTB JOCHTIIKeHb. MU He OyZeMo 3yIUHATUCS IeTaIbHO Ha
IOMY, OJTHAK YBa)KaeMO 3a HEOOX1/THEe Ha MPUKIA/l OKPEMUX PIIlIEHb CYy IPOIEMOHCTPYBATH, Y KU CrIOciO
BHPINIYETHCS MyOIIIYHO-TIPABOBHH CITip 32 TOTIOMOTOI0 B TOMY YHCIIi IIPUHITAITY PO3YMHOCTI.

Tak, IlocranoBoto BepxoBHoro Cymy y ckmani KacamiiHOro amMiHICTpaTHBHOTO Cydy y CIpaBi
Ne 380/11916/22 pimennst anMiHICTpaTHUBHOTO OpTraHy B peai3allii mpaB 0ocoO1 Ha epeTHH KOPAOHY Mae Bifo-
OpakaTucs y BiZIIIOBiTHOMY a/IMiHICTPaTUBHOMY aKTi i3 3a3HaY€HHSM KOHKpETHO1 HOpMH. B aaMiHICTpaTHBHOMY
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1030BI, 3 IKUM 3BEpHYJacsa oco0a 10 BiliCbKOBOI YaCTHHHU, BOHA POCUIIa BU3HATH IPOTUIIPABHUM 1 CKacyBaTH
pilieHHs IPO BiAMOBY B IIEPETHHI IEPKaBHOTO KOpAOHY YKpainu. Ilo3nBay MaB cTaryc CTyAeHTa, IKUil HaB4a-
€THCS B IHO3EMHOMY 3aKJIajli OCBITH, MaB HEOOXiJHI JOKyMEHTH IJIs1 BUi3Ly IJis HaB4aHHs. BoHM HanaBamucs
HUM IIiJ] Yac IepeTHHY KOPAOHY, IPOTE B LIbOMY HoMy OyIJI0 BiIMOBIIEHO.

[lepma Ta anensmiiHa iHCTaHIlISA BKa3ala, o, BiAMOBiqHO A0 ctarTi 23 3akony Ykpainu «lIpo mobimi-
3aIiifHy MiATOTOBKY Ta MOOii3amifo», y ceprHi 2022 p. mo3uBad He miuisraB Mooimizarii. Ha MomeHT mepedy-
BaHHSI Ha TEPUTOPIi BIIOBIJHOTO IIYHKTY IIPOILYCKY BiH MaB IIPaBO 3A1MCHUTH MEPETUH ACP>KaBHOTO KOPIOHY
VYkpainu 3 oIy Ha MOJIoXKeHHS 1. 2-6 [IpaBui nepeTHHaHHS epKaBHOTO KOPAOHY IpoMaAsHaMK YKpaiHu,
3arBepkennx [locranoBoro Kabinery MinicTpiB Yipaian Big 27.01.1995 Ne 57.V pimeHHi, sike MPUHAHATO 32
pe3yibraTaMy po3IVIsIy JOKYMEHTIB, IHCIIEKTOpP MPUKOPIOHHOI CIIy>KOM BKa3aB, 110, «BIAMOBIAHO 10 3aKOHY
VYkpainu «IIpo mpaBoBuii pesxuM BOEHHOTO CTaHy», Yka3y lIpesnnenta Ykpainu Ne 64/2022 «IIpo BBeneHHs
BOEHHOTO CTaHy B YKpaiHi», a Takox 3akoHy Ykpainm «lIpo 3arBepmxenHs Ykasy Ilpesumenra Yipainu
«IIpo BBemeHHs BOEHHOTO cTaHy B YkpaiHi Big 24.02.2022», mo3nBada TAMYACOBO 0OMEXKEHO Y TIPaBi BHI3my
3 YkpaiHy, 1 BiH HE HaJaB Ha MAacCIOPTHUI KOHTPOJIb JOKYMEHTIB, IO HiATBEPAXKYIOTh MiACTaBY Ul BUI3Ly
3a kopaon» [11]. BepxoBuuii Cyq Haroinocus Ha TOMY, IO PIiIlIEHHS IIPO BiIMOBY € aKTOM 1HJIUBIyaIbHOI Mii.
3 omsAy Ha 1ie, BiH MOBHHEH BiAMOBIAAaTH TakuM (OpMaTbHAM BEMOTaM, SIK BiIOOpaXEeHHS YiTKOTO (hopMy-
JIIOBaHHS BOJICBUSIBIICHHSI YIIOBHOBaYKEHOTO Cy0’€KTa, CIIOCIO BUPIIIEHHS iHANBIYaJIbHOTO TUTAHHS 3 HUTAaHb
myOiYHOTO ypsTyBaHHS, BitoOpaskeHHs iH(opMaIlii oo afapecara i BiTHOCHH, sIKi BAHUKHYTH IS HBOTO 32
PE3yJIbTaTOM NPUHHATTS TAKOTO aKTa, BIAMOBIIHICTE MPUHHATOIO aKTa HOpMaM 3aKOHOJABCTBA, SIKE PETYIIIOE
Horo npuiHATTS. PimenHs Mae OyTH KOHKPETHHUM, YMOTHBOBAaHUM Ta oOrpyHTOBaHMM. OOOB’S30K 13 HaBe-
JCHHS MiICTaB MPUHHATTS caMe TaKOro PillIeHHs HNOKJIaJaeThesl Ha Cy0’€KTa BIaJHUX TOBHOBa)KCHD 13 3a3Ha-
YeHHSIM KOHKPETHHUX MiICTaB MPUUHATTS Ta 3pO3YMUIHX 1 MEPEKOHIMBUX MOTHBIB [11].

Sk Gaummo, pilIeHHs aaMiHICTPAaTHBHOTO OpPTaHy Ma€ MICTUTH He JIWIIe HeoOXimaHi GopMmalbHi ene-
MEHTH, M0 JacTh 3MOTY TaKid 0C00i OCKapKHUTH HOTO, a BIAMOBITHIUM OpraHaM 3/iHCHIOBaTHA M03aCydOBHI
1 CyIOBHI KOHTPOJIb, a i 4iTKi MOTUBH Horo mpuitHATTsA. Cy poaHalizyBaB pillieHHs, BU3HAYHUB HOTO TIPABOBY
pupoy (aAMiHICTpAaTUBHUHN aKT), opMallbHI BHMOTH, IKMX HEOOXiTHO TOTPUMYBATHCS TIPX HOTO IPUIHSTTI,
a TaKOX MiACTaBH MIPUHHSATTS CaMe HETaTUBHOT'O PIilLICHHS AJISl OCOOH.

OKpeMo MPUHIMII PO3YMHOCTI MOXKE 3aCTOCOBYBATHCS I 4ac BUPILICHHS IMyOIiYHO-IPaBOBUX CIO-
piB, e pUBaTHIN 0co0i HE HaITaHO TOCTATHRO Yacy JJIs O3HAMOMIICHHSM 3 iH(pOPMAaIli€l0 opraHy myomigHol
BJIaJH, 110 MOXKE BIIMBAaTH Ha ii mpaBa Ta cBoboxu. Hanpuknan, y Ilocranosi BepxoBroro Cyny y cmpasi
Ne 440/3174/19 cyn niimioB BUCHOBKY, IO, «OCKLIBKHM B 3aKOHOIABCTBI HE MICTHUThCS BKa3iBOK MO0 BCTa-
HOBJICHHSI KOHKPETHOTO CTPOKY OTOJIOLICHHS NMPO NPOBEAEHHS BIIKPUTUX CIIyXaHb, TaKi CTPOKH MOBHHHI
BCTaHOBITIOBATHCS HA IiJCTaBl MPUHIAITY PO3YMHOCTI. [IpHHIATT pO3yMHOCTI 1€ CyMiCHICTh YMOB 3 I[UISIMHA
IOPUINYHOI HOPMH, X BIAMOBIAHOCTI CyTHICHMM €J€MEHTaM YM NPUHLUIAM, 3arajJbHUM MIPUHIUIIAM IIPaBa,
myOmiyHOMY TIOpSAKY. Tak, CHernudikoro MPUHIMITY PO3YMHOCTI € Te, 110, MiICTaBU Ta MOPSI0K iX 3aCTOCY-
BaHHS HE € YiTKO BU3HAYCHHWMH. 3a3Ha4CHUI NMPUHLIUI € 3acO000M, CIPSMOBAaHMM Ha JOCSTHEHHS IEBHOTIO
OanaHCy TIpaB Ta iHTEpECiB YYaCHHKIB MpaBoBiHOCHHY [12].

3a pe3ynbTaTaMy po3IIsAY CIPaBU TAKUH PETYIATUBHUM akT OyJI0 CKACOBAHO B YACTHHI, 110 HE BiAMOBI-
JTa€ PO3yMHOCTI, OCKITBKH BKpail 0OMEXeHHI 9aCOBHI MPOMIXKOK Yacy (TLTBKH JBa KaJeHIapHi JIHi) OOMeKye
[IPaBO BYACHOTO O3HAHOMJICHHS IPO IMPOBEIEHHS BIIKPUTOTO CIyXaHHS 3TiHO 3 BUMOTaMM 3aKOHOAABCTBA
y ctepi goctymy g0 iHpopMarii B rairy3i MOCTa4aHHs €HEprii Ta JOBEJISHHS 10 CIIOKUBaviB iHpopMaIIii mpo
3MiHYy TapuQiB.

He3Baxkatoun Ha BiIMIHHOCTI MK NPaBOBUMH CHCTeMaMu YKpaiHu ¥ [3paimto, mpuHIMI po3yMHOCTI
€ B@KJIMBUM EJIEMEHTOM, SIKHH IOCHIAKY€TbCA Ta 3aCTOCOBYETHCS SIK IJISl BUPILICHHS MyOJIiYHO-IPaBOBUX
CIOPIB, TaK M U1 KOHTPONIO 32 MiSUIBHICTIO BUKOHABYOI Ta 3aKOHOZABUOI T'iJIOK BJIAAM, L0 POOUTH HOro
BKpail yHiBepcansHuM. llpenenentHe mpaBo Benukoi bpurtanii chopMyBano JOKTpHHY LBOIO NPHUHLUILY,
ctepy #oro 3actocyBanHsa. BiH icToTHO BrutmBae Ha (hOpMyBaHHS 13pailbChKOTO aaMiHICTPAaTHBHOTO TpaBa
i cymoBoi cucreMu. OcoOIMBO aKTUBHOIO WOTO €BOIONIS Oyia micis mpoBeneHnx pedopm kinmsg 1980-x —
moyatky 1990-x pp., fKi CTOCyBaJuCs BIOCKOHAJCHHS KOHCTHTYIIHHOTO W aIMIiHICTPaTHBHOTO 3aKOHO/AB-
ctBa. CyJacHa MOKTpWHA Ta MpaKTHKa aJMiHICTpaTHBHOTO Tpasa I3paimo copmyBana nekiapka crocoOiB
3aCTOCYBaHHS PO3yMHOCTI B mpakTuil BepxoBHoro Cymy Aiisl OIIHFOBaHHS 5K aJMiHICTPAaTHBHHX, TaK i HOp-
MaTHBHO-IIPAaBOBUX AKTIB.
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MaBno KpawHin

VYkpaiHCbKe aIMiHICTpaTUBHE MPaBO 1 Cyl10Ba MPaKTHKa c(hOpMyBaIKCS i BILTMBOM KOHTHHEHTAIBHOT
[IPaBOBOI TPAAMLil, 1€ MPUHLMUI PO3YMHOCTI € YaCTHHOIO MEXaHi3My NPaBOBOTO PEryJIIOBaHHS Ha PiBHI SK
3arajJbHONPABOBHX, TAK 1 CHELiaTbHO-IPABOBUX NPUHIMIIIB. OfHAK, OKpPIM CyI0BOT MPAaKTHKH, CaMe HOpMa-
TUBHI aKTH BIIIrParoTh KJIFOYOBY POJIb JUIS BPETYIIOBAaHHS IPABOBHUX BIIIHOCHH, OCKIIBKH B HUX BUPA)KA€THCS
nocimpKkyBaHuid puHIAI. BogHowac Bepxoamii Cy ¢hopMytoe okpeMi MiIXOAH JUIsl HOTO 3aCTOCYBaHHS
3 ypaxyBaHHIM aKTyallbHOI CHUTYyaIlil B KpaiHi, Aii MpaBOBOTO PEXKUMY BOEHHOTO CTaHY W aKTUBHOI €BpoIIeiza-
1ii aIMiHICTPaTUBHOTO TIpaBa. 3 ONNIAMy Ha BUKIUKH, SKi TIOCTAH TIepe] HAIIO JEPKABOKO y CBITII POCiii-
CBKO-YKpaiHCBHKOI BifHH, Ta IOCTIMHY Aif0 0COOIMBOTrO MPaBoBOTo pexkuMy B Jleprkasi I3painb, o 3ymoBiIeHo
Pi3HOIO IHTEHCHBHICTIO BEICHHSM OOHOBUX i, MIPUHITUI PO3YMHOCTI BiJlirpaBaTHMe BaXXIIUBY POJIb Y 3a0€3-
TIeYeHH] HAJIE)KHOTO PiBHS Jii MeXaHi3MiB 3aXUCTY MpaB JIoAWHA. KpiM iHIIOTO, MOXKJIMBA 3MiHA K HOTO TITy-
Ma4yeHHs, TaK 1 MiIXOAIB O 3aCTOCYBaHHS, 10 NOTpeOyBaTHUMe 10JaTKOBUX yBaru i JOCIiIKEHb.
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AHomaujis. Y cTaTTi nOeTbCsa NpOo BiAHOLIEHHS MK €KCNEPTHUM CTUMNEM SIK NOXIQHOK Bid pensauinHoi Tex-
HiKK, IOPUONYHOK METOAMKO i Teopieln PUAMYHOT aprymeHTaLii, penpe3eHTOBaHO nepeayciMm Teopieto
topuguydHoro auckypcey P. Anekci.

MeTta ctaTTi — cchopmynioBaT Te3y Npo 0cobNMBMIA BUNaA0K, 30Kpema, ik TBEpA)KEHHS MPo Te, Lo eKcrnepT-
HWIA CTUMb — Lie 0COBNMBUIA BUNAA0K PUANYHOI apryMeHTauii. [1na gocarHeHHs nocTaBneHol MeTu posrmsaga-
I0TbCA TaKi MUTaHHA: BU3HAYEHHS Te3n Npo «ocobnueuin Bunagok P. Anekci»; BU3Ha4yeHHs Teopii ekcnepTHOI
aprymeHTaLlii; XxapakTepucTuKa eKCrnepTHOro CTUMO SIKk 0COBNMBOro BUNaaKy OpUONYHOT apryMeHTaLii.

Y nepliomMy BMMAOKy KOHCTaTyeTbCs, WO Te3a P. Anekci npo ocobnueBuin BUNAAOK siKk TBEPOXKEHHS, LIO
IOPUANYHUIA OUCKYPC € 0COBnMBMM BMNAAKOM 3arafibHOro MpakTUYHONo AMCKYpCY, MOxe OyTu 3acTocoBaHa
3a aHarorieto ans opMynoBaHHS TBEP)KEHHS, LLIO EKCNEPTHUN CTUIMb € 0COONMBUM BUNAgKoMm (3aranbHoi)
IOPMANYHOI apryMmeHTadil. BogHovac He 3anepeyyeTbes, WO eKCnepTHUA CTUMb € 0COBNMBUM BUNAAKOM pens-
LLINHOT TEXHIKN.

Y Apyromy BMNagKy pensitinHa TexHika Ta/abo ekcnepTHUM CTUIb y3aranbHIOKTLCSA 4O NOHSATTS eKCNepTHOT
aprymeHTauii 1 Te3a npo ocobnueuii BMNagok cdopmynoeTbess mutatis mutandis sk TBepOKeHHS, WO eKc-
nepTHa aprymeHTauis — ue ocobnveuii BUNagoK opuanydHoi apryMmeHTaLii.

Y TpeTbOMy BUMNAAKy NokasaHo, Lo AOMOBHEHWIA HOPMOTEOPETUYHMIA Basunc Teopii pUaNYHOro OUCKypCy
P. Anekci gae amory nobyayeatu opuriHanbHy TEOPI0 eKCNepTHOI apryMeHTauii. Taka Teopisa — e ocobnmeui
BMNadoK Teopii lpnaNYHOI aprymeHTauii. Y ctaTTi 3ragyeTbes iges HopM ans supiweHHs €. Epnixa.

Y niacyMKy CTBEPOXYETbLCS, L0 EKCMEPTHUA CTUIb NOTPIOHO PO3YMITU HE TiNbKN SIK OCOBNMBUIA BUNALOK
PensALiNHOI TEXHIKK, a 1 NepeayciM ik 0cobNMBUA BUNaLoK PUANYHOT aprymMmeHTauii (pnanyHoro anckypcey).

Knto4oei crioga: Te3a Npo ocobnuemiA BUNagoK; OUCKYCis Npo lopuanyHi METOAM; pensuiiHa TeXHiKa; opu-
OVYHUIA OUCKYPC; eKCrepTHa apryMeHTaLis; HOPMOTEOPETUYHUI ©a3NC; BHYTPILLHE i 30BHILLHE BUMNPaABOAHHS;
HOPMU ANS BUPILLEHHS.
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Abstract. The article under studies deals with the issue of relationship between the expertise style as
juridical methodology generated by relational technique and the theory of legal argumentation represented by
R. Alexy’s theory of legal discourse.

The purpose of the article is to outline the special case thesis, in particular, as a statement that the expertise
style is a special case of legal argumentation. In order to achieve this goal, it is essential to turn to the following
three issues: 1. what is R. Alexy’s special case thesis; 2. what is the theory of the expertise argumentation; 3.
in which way does the expertise style appear as a special case of legal argumentation.
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In terms of the first issue, the article claims that R. Alexy’s special case thesis as a statement about legal
discourse being a special case of general practical discourse may similarly be applied to the statement that
the expertise style is a special case of (general) legal argumentation. At the same time, the expertise style is
not denied to be a special case of relational technique.

In terms of the second issue, the concepts relational technique and / or the expertise style are broadened
to the notion of the expertise argumentation. Consequently, the special case thesis may be articulated mutatis
mutandis as a statement that the expertise argumentation is a special case of legal argumentation.

In terms of the third issue, the article reveals that the supplemented theoretical basis of norms of R. Alexy’s
theory oflegal discourse, as well as offered by J. Wréblewski division into inner and outer justification make
it possible to develop a original theory of legal argumentation. Such a theory is a special case of the theory
of legal argumentation. In addition, the article contains a reference to E. Ehrlich's idea of norms for decisions.

In conclusion, the article emphasizes that the expertise style should be viewed not only as a special case
of relational technique, but also as a special case of legal argumentation (legal discourse).

Key words: the special case thesis; relational technique; discussion on legal methods; legal discourse;
expertise argumentation; theoretical basis of norms; inner and outer justification; norms for decision.

Y 1978 pormi BuinUIa IpyKoM Aucepraliiina MoHorpadis Podepra Anekci «Teopis :opuandHoOl apry-
MEHTAIIii: Teopis PaIlioHAILHOTO AWCKYPCY SIK TEOPis IOPUINIHOTO O0TpYyHTYBaHH» [1], OMHIEIO 3 OCHOBHHX
i7iell sIKOT € Tak 3BaHa Te3a MPO OCOOJIMBHU BHIAJOK, TOOTO TBEPIHKECHHS MPO TE, MO IOPUAMIHHUN JTUCKYPC
€ 0COOJTMBIM BHIIAJIKOM 3arajbHOTO MPAKTHYHOTO TUCKYpcy. LIs KHHTa penpe3eHTye HOBUI METOMONOTUHUHA
HaIIPsIM, PO3BUTOK SIKOTO SKpa3 i po3nounHaeThes B 70-Ti poku XX cromittsa. Hampukiami XIX cTomiTTs, TOOTO
npuomu3Ho 3a 100 pokiB g0 Toro, y HiMeuunHi BHHHMKAE IOPUANYHA METONMKA, SIKA CHOTOIHI HA3WBAETHCS
eKcriepTHUM cTriieM. [lell cTiib MoXke BBaXKaTHCs 0COOIMBUM BUTIAIKOM PEISIIIHHOT TEXHIKH, 3apO/KECHHS
SIKOT XOBA€ETHCSI B Mi3HROMY CepeqHpoBiudi. Y HaIll JHI IOPUIAIHA apTyMEHTAIlisS i eKCIIEPTHUHA CTHIIh yCe
IIe PO3BUBAIOTHCSA HE TUTHKY B YKpaiHi, a i y HiMeuunHi sk Maike caMOCTiifHI MeTomoorTiuHi sBumma. Tomy
TIONTYK BiAIOBIII HAa TUTAHHS MIPO TE, SIK iX 30JJU3UTH, OKPECIIOE aAKTYAIBHY JUTSI TOCIDKEHHS TEMY.

Otxe, i B HiMmeuunni, i B YKpaiHi moeaHaHHS IOPUIUIHOI apTyMEHTaIlii i eKCIIepTHOTO CTHUTIO € TIPO-
OyeMo10, sIKa YeKae Ha po3B’s3aHHA. Lle crioHykae ommpaTucs Ha IMyOsikarii, ki Maibke He TIEPETHHAIOTHCS.
Tak, TUTaHHSAMH FOPUIAIHOI apTyMEHTAIlil 3aiMaroThCs Taki aBTOpH, K P. Anekci, -1 Kox, T. ProccMans,
V. Hoiimans, €. Bpyonescekuid, T. 1. Jlymam, H. A. I'ypanenko, C. I. Makcumos, O. O. YBaposa, C. I1. PabiHo-
BHY Ta Oararo iHmmX. [[nTaHHS eKCIIEPTHOTO CTHITIO ITIKABIIATH — O€3MMOCEPEIHBO Y1 OMTOCEPEIKOBAHO — TAKHX
nocmnaukis, sk [ dayoernmmexk, K.-®. Itykenbepr, €. Epnix, I1. Karko, B. B. Tpyrens, P. A. Maiinanuk,
O. I. Crenentok, C. B. CaBuyk, B. I. CaBuyk, O. B. Hacraciitayk Ta inmi. Octanus mpobiaemarnka Oyia
MIPEAMETOM 1 HAIIOTO JOCIiKEHHS MaTepialbHO-TIPABOBOTO BiIBEIEHHS, TOOTO aOCOIIOTHUX TpaBO3areped-
HEUX HOpM. L1i HOpMU TIPSIMO CTOCYIOTBCS €KCIIEPTHOTO CTHITHO. [IpoTe paHilie M ITiJT 9ac aHaIli3y OMHPAITUCS
TIepeBaXHO Ha MOJAILHY JIOTIKY, @ HE Ha TEOPII0 apryMeHTaIlii.

Mera crarTi — chOpMYITIOBaTH TE3y TPO OCOOIMBUI BHITAIOK, 30KpeMa, K TBEPHKCHHS PO Te, 110
EKCIIePTHUI CTUIIL — [1e OCOOIMBUI BUMAIOK FOPUANYHOT aprymeHTaitii. J[7si JOCSITHEHHS MOCTABICHOT METH
MTOTPiOHO PO3MISTHYTH TPH IMUTAHHS, a caMme: 1) o Take Te3a IMpo 0CoONMMBHI BUTIaAoK P. Anekci; 2) mo Take
TEOPis EKCIIEPTHOI apryMeHTaIlii; 3) K, BIIacHe, EKCIICPTHUN CTHJIh BUSABISIETHCS OCOOJTMBUM BHITaIKOM FOPH-
JTUIHOI apTyMEHTAITi.

1. V «Teopii ropuananoi aprymenTartii ...» P. Anmekci (mpo ¢inocodiro nmpasa P. Anekci nuB. [2]), ska
CKIIAZIA€ThCS 3 TPHOX YacTuH [3, ¢. 51,219, 259], Te3a mpo 0coONMMBHil BUITAIOK aHATTI3YETHCS B TPETIH YaCTHHI,
sIKa TaKOK Ha3WBaeThes «Teopis IOpUANIHOI apryMeHTamii». JIBi iHIII YaCTHHH MalOTh 3aroJIoBOK «Jlo mes-
KHX TEOPiil PaKTUIHOTO TUCKYpCy» 1 «IIpo€ekT Teopii 3araapHOTO paIlioHATBHOTO MPAKTUIHOTO TUCKYPCY».
BuknaneHa cTpykTypa BKe Jja€ JIOBOJII SICHE YSIBIICHHS TIPO 3rajlaHy Te3y, KO MOIyMKH 3aMiHUTH CIIOBOCIIO-
JYYCHHS «TEOPisl FOPHIMYHOI apryMEHTAIIIT» Ha «TEOPIF0 FOPHIUIHOTO TUCKYPCY»: IPAKTHYHA apryMEHTAIis
(TIpaKTHYHUN TUCKYPC) Ma€ 3arajbHUN XapakTep, a IOpUANYHA apryMeHTallis (FOpHINIHUN TUCKYpPC) — 0CO-
OnmuBwmiA. Taka 3aMiHa ITUTKOM BIIIIOBiZAa€ 3MICTy TPEThOI YaCTHUHH, Y SAKiH 1IE€THCS 3HOBY PO TPHU MPOOIEMH,
a came: mpo «HOpuauIHMI TUCKYPC K 0COOTUBUN BHITAIOK 3arajlbHOTO TPAKTHYHOTO TUCKYPCY», « OCHOBHI
PHCH IOpUIMYHOT aprymMeHTaiii» Ta « KOpuauaHuii i 3araibHAN NPaKTUIHUHN TUCKYPC).

Hani mu odMexumocst pyopukoro mpo «HOpuaudHuN TUCKYpPC SK OCOONHMBHI BHIAIOK 3araJbHOTO
MIPAKTUIHOTO TUCKYPCY», KA CKIATA€ThCA, 31 CBOTO OOKY, 3 TaKUX CyOpyOpHK, K « Buawm :opuandHux o0ro-
BOpeHBY, «Te3a mpo ocobmuBmil BUTIagok» i «Ilepexin 1o Teopii FopuaInIHOT apryMeHTallii». 3ayBakKUMO, II10
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B 1991 pomi Buiinmo npyre Bunanus «Teopii» P. Anexci [3]. Lle BumanHs cTepeoTriiHe, TOOTO BOHO BiJITBO-
pIO€ Tiepiie BUIAHHS, MPOTE MICTUTHh HANPHUKIHIN TOMOBHEHHS «Biaryk Ha geskux kputukiB» [3, c. 399].
[lomanpii nepeBUIaHHSA € TAKOX CTEPEOTHIIHMMHU I TOBTOPIOIOTH ApPYre BUAAHHS, TOMY MH LIUTYEMO 3a
BugaHHsAM 1991 poky. IloTpiGHO po3ymiTH, 1110 HOMEPH L[LOTO BUAAHHS 30iratoTbcs 3 HOMEpaMH HACTYITHHX
BHJIaHb, a TAKOX, 32 BUHATKOM JOTIOBHEHHS, 3 NEPIINM BHIAHHSIM.

Tak, P. Anekci BBaXkae, 10 MUTAHHSA, IO TaKe IOPUIUYHA apTyMEHTallis, Ha BiIMIHY BiJ 3araibHOI
MIPAKTUYHOI apryMeHTalil, € OMHUM i3 IEHTPAIbHUX [TUTaHb TEOPii FOPUANYHOTO AUCKYPCY, aJUKE IOpUINIHA
apryMeHTallisl XapaKTePHU3y€eThCsl BU3HAUYCHOIO 3B’ I3aHICTIO YMHHUM ITpaBoM. Lle oxHa 3 HallBayKIuBIIKX Bif-
MIHHOCTEH MK I0PUIMYHOIO Ta 3arajbHOI0 IPAKTUYHOIO aPTyMEHTALI€0. Y IOPHINYHOMY OOTOBOPEHHI AHC-
KYTYIOTBCSl HE BCi IIUTAaHHS, BOHO BiIOYBa€ThHCA B yMOBaX 0OMekeHb. Po3aMip i BHIM 0OMEXKEHD € IIy’Ke Heo-
THAKOBUMU B pi3HUX (hopMmax. HaliBiIBHINIOI € IOPUINYHO-HAYKOBA AUCKYCis. BijbiricTe 0OMeXeHb MaloTh
3HAYEHHS B CyIOBOMY Ipotieci. TyT poi po3noiieHi HepiBHOMIPHO, y4acTb, CKaKiMO, 0OBHHYBadyBaHOTO HE
€ TOOPOBLITBHOIO, 2 000B’I30K TOBOPUTH MIPaBay oOMekeHMit. Taka mporieaypa aprymenTaiii ooMexeHa B gaci
I pernmaMeHTOoBaHa MPOLECYalbHUMH KojekcaMu. CTOPOHM MOXYTh Opi€HTyBaTucsl Ha cBOi iHTepecH. [Hmri
(hopMu MOXKyTh OyTH TIOMIIIIEHI, IO CTOCYETHCS PO3MIpY Pi3HOTO POy OOMEXEHb, MiXK IIMMU €KCTPEeMaMHu
[3, c.262].

Te3a, M0 FOPUANYHUI JUCKYPC € OCOOTUBUM BHUIIAJKOM 3arajbHOTO MPaKTHYHOIO AUCKYpCY, OOIPYyH-
tToBaHa B P. Asnekci Tum, mo (1) y 'OpuaAnYHIX AUCKYCISX ieThCSI PO MPAKTHYHI MUTaHHS, TOOTO PO Te, 0
OTPiOHO poOMTH 200 Bif YOTO MOTPIOHO YTPUMYBATHCH, 1 110 (2) PO I1i MUTAaHHS TUCKYTYIOTH i3 IPETEH31€I0
Ha TmpaBWIbHICTE. [Ipo ocoOmmBuii BUmagok ifje MOBa, TOMYy IO POpuAwdHa AucKycis (3) BigOyBaeThcs 3a
00MeXXyBaTbHAX YMOB 3TraJlaHoro poxy [3, c. 263].

P. Anekci KoHCTaTye, 110 SIAPO TE3U PO OCOONMBUI BUIIAIOK MOJISTAE B TOMY, IO TAKOXK Y IOPUIMYHUX
IMCKypCcax BHCYBA€ThCS NMPETEH31s1 HA MPABWIBHICTD, aje L MPETeH3is iHaKIIe, HDK MpeTeH3is Ha MpaBUIIb-
HICTh 3arajbHOTO MPAKTUYHOTO IJHCKYPCY, CTOCYEThCS HE TOTO, IO BiANOBiJHE HOpPMAaTUBHE BHCIIOBJICHHS
€ TIPOCTO PO3YMHHUM, a TiJIbKH TOTO, III0 BOHO MOXKE OyTH PO3yMHO OOIPyHTOBaHE B paMKax YMHHOTO NPABO-
BOTo nopsaky [3, c. 272].

[TapadpasyBaru i1 y3aranbHUTH cKa3aHe P. Anekci MOJKHa TaKMM YHHOM: HE3Ba)Kal04d Ha T€ L0 B IOPH-
JUYHOMY AWCKYpCi Mae Micie 0OMEXEHHS YMHHHUM IPAaBOM, IOPUAWYHUN ITUCKYPC € OCOOMMBUM BHUIAIKOM
3arajJbHOTO MPAKTUYHOTO AUCKYPCY, OCKUIBKHA B HBOMY TAaKOX 1AETHCS MPO MPAKTUYHI MUTaHHS, TOOTO Mpo
ITUTAHHS, KA TOBEIHKA € JO3BOJICHOI0, 000B’13KOBOIO UM 3a00POHEHO0. BinHOMIEHHS MiXK 3araJlbHUM IpaK-
TUYHUM JAHUCKYPCOM 1 IOPMOMYHUM JUCKYPCOM aHAJOTIYHE JIOTIYHOMY BiIHOILIEHHIO MIX 3arajJbHOCTBEpI-
HUMH 1 YaCTKOBOCTBEPAHUMH CYIUKEHHIMH.

Came 3aBISIKH TaKOMY y3arajJbHEHHIO MOXKHA KOHCTaTyBaTH, 1o te3a P. Anexci nmpo ocoOnuBuil Buma-
JOK SIK TBEPIUKEHHs MPO Te, IO IOPHUIUYHUM AMCKYpPC € OCOOMMBHM BHIIAJKOM 3arajbHOr0 MPaKTHYHOIO
IHCKYpCY, MOXKe OyTH 3aCTOCOBaHa 3a aHano2icio Al GOPMYIIOBaHHS TBEPIXKEHHS PO Te, 10 eKCIePTHMIA
CTHJIb € 0CO0JMBUM BHIAIKOM (3arajibHOI) IOPUAUYHOI aprymeHTanii. BonHouac we MoxHa 3amnepedy-
BaTH, L0 EKCTIEPTHUH CTHUIIb € 0COOIMBUM BUIIAIKOM PEIILIiIHOT TEXHIKH.

CriouatrKy po3TIITHEMO OCTaHHE TIOJIOKEHHsA-Herallito (1. 2), a Mi3Hille, B MyHKT1 3, — MOJI0XKEHHS TIPO
a”asoriro. B 060x Bunaakax mu nepeopMyinoeMo IT0YaTKOBUI BapiaHT HAIIOI T€3H PO 0COOIMBHN BUIIA/IOK.
Le nae 3mory 3po3yMino copmynoBaTH TpU Bepcii Takoi Te3H.

2. PensniiiHa TexHiKa — 11e METOAMKA (OPMYBaHHS PELALIi, sIKa CTAaHIAPTHO MOXKE CKJlagaTucs 3 pede-
pary, Botymy i mpucyny [4; 5]. Ockinbku pedepar Sk Takuii MaB MIPaKTHYHE 3HAYCHHS TUTHKH B paMKaX MUCh-
MOBOTO CYIOBOT'O IPOLECY, a ChOTOHI CYIOBHI NPOLEC YCHUH, TO JOCTaTHHO B3ATH IO YBar TUIBKU BOTYM 1,
MOXIIUBO, ITpUCyl. BOoTyM — 11e KoMIIIeKCHUHM (TIporiecyanbHO- i MaTepiaabHO-IIPABOBHI) €KCIIEPTHUH BUCHO-
BOK, SIKUM MII' CKJIAZaTH CyAIs-IO0IOBiay MiJ 9ac KoJeriaJpHOro po3misiay cynoBoi crpasu. Ilpucyn — me
cyzoBe pimeHHs. ExciepTHUi cTHIIB — IIe METOIMKa CKIIalaHHsI CTYJCHTOM €KCIIEPTHOTO BUCHOBKY, IPOTE HE
KOMITJIEKCHOTO, & TUTBKH MaTepialibHO-IIPaBoBoro [6; 7]. OTXe, iCTOTHA BiAMIHHICTh MiXK €KCIIEPTHIM BUCHOB-
KOM-BOTYMOM 1 NPOCTO €KCIIEPTHUM BHCHOBKOM Ma€ MEPIOJIOTIYHHUI XapakTep: BOTYM CKIAIAa€ThCs 3 ABOX
YacTHH, & MPOCTO EKCIIEPTHUH BUCHOBOK — 3 OJHI€l YaCTHHM. 3 TOUKH 30Dy JIOTiKM 1€ O3Hayae, IO pelis-
HilfHa TEXHIKa Ma€ 3arallbHUH XapakTep, a eKCIIEPTHHI CTHIIb — YaCTKOBUH ab0 ocobmmBuii. Lle mosicHroeThCs
JIOTIYHUM 3aKOHOM 3BOPOTHOTO BiAHOMICHHS 00CATY 1 3MicTy MOHATTS. OCKITBKH OOCST MOHATTS PEALiiHOT
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TEXHIKH, SIK TIOKa3aHO, OUTBIIIHIA, TO 3MICT IIOTO MOHSTTS Oyne 3araapHuM 1 HaBmaku. OTxke, 3 MOTISAY TPaaH-
LIHHOT JIOTIKN €KCTIEPTHUN CTHIIb € 0COOIMBAM BUTIAIKOM PEIAIIHHOT TEXHIKH.

BinBomikaro4rch BijT JIOTIKK Ta 3BEPHYBIIH YBary Ha iCTOPIO peNSIiifHOT TEXHIKHU 1 €eKCTIEPTHOTO CTHITIO,
MOXXHA TaKOX JifTH MoniOHOro BUCHOBKY. Tak, CIIOUaTKy BapToO 3ayBaskKUTH, IO, SIK 3a3HAYAE JOCIIIHHUK 1CTO-
pii ekcieptHoro ctuiio K.-®. Illtyken6epr, icTopist eKCepTHOTO CTHIIIO 1IIe He HalMcaHa i 0araro 4oro mepe-
OyBae B moteMKax [8, c. 168]. IIpore Bimomo, 10 CBOE MOXOMKeHHS (hopMa eKCTIEPTHOTO BUCHOBKY Mae€, CXOXKe,
y pensmiifHIA TexHil KomummHix PeiixcrepixriB, Paiixckammeprepixra i Pefixcrodpara. Taka TexHika MOXe
BBKATHCS TIOTIEPETHUIICIO PEISAIIHHOI TEXHIKH, SKa IIe ChbOTOMHI BUBYaeThcs B HiMewuwHi, xoua i imydn
Ha craj, Ha FOPUANYHIN MAroTOBYiNd mpakTuili. MoBa e mpo sIK MPOCTHA, TaK i AOIUIBPHANA OpraHi3amiii-
HUH 3axix A7 Moty mpaltli B KOJIETialbHO YKOMIIJIEKTOBAaHUX OpraHax, sKi yXBaJIIOIOTh BUPOKHU: CIIPaBa, sika
BHPINIYETHCSA B KOJIETii, TOTYEThCS OMHUM ab0 JBOMA JoToBigadamu (pedepeHTaMu) i MPOIIOHYEThCS 1HIIIAM
TakK, 00 BOHM OyJU 3/1aTHI YXBaJUTH II0/I0 Hel 00TpyHTOBaHe pimteHHs. Lls npu3HadeHa Ui Kojer J0moBiIb
(pemnstiist) moTpuMyBaacsa MEBHOI CXeMH, y SKilf moTpiOHO Oyino BUKIIAAaTH perieBaHTHI muTaHHS. CKiiamo-
BOIO YAaCTHHOIO IMX peJsiuid Oyau — odopmieHa 3a MpaBHiIaMK KJIACMYHOI PUTOPHKH — JOIOBib CHPaBU
(species facti) 3 icTopi€to TIpoIIeCy i BUTATOM i3 JOKyMEHTIB Ta €KCIIEPTHUI BUCHOBOK, STKUH MICTHTB MTPOIIO-
3ULIT i CTPYKTYpPOBaHUH aKLiOHHO-IOPUINYHO, OT)KE, 3alUTYBaB PO IMO30BHI BUMOTH, ITPO KOHKIIO3UBHICTh
(Schliissigkeit), noBenenns it 3anepeueHus (quae sit actio? an sit fundata? an sit probata? an sit exceptione
elisa?) [8, c. 169-170].

Jo 11poro BapTo AOATH, IO 3rajlaHi BULIE CYIU 3aCHOBYIOTHCS He3a10BT0 10 1500 poKy, ToAi K eKcrepT-
HUH cTuiIb BUHUKaE, Ha TyMKy K.-®. llItykenbepra, Ha sSIKy MM IMIDTIIUTHO MOCHUJIANIMCS BUILE, HAMPUKIHII
XIX cromiTra: «B yHiBepcuTeTaX €KCHEPTHHUI CTHIIb CHOTOMHINTHHOTO THITY TUM YaCOM YBIHIIIOB y BKHTOK
He paHimnie HiK HanmpukiHIi XIX cTOMITTS i HOCATHYB CBOTO JOMiHYBaHHS TUTBKH Yy XX cTomiTTi» [8, c. 174].
Hominye BiH i HuHI, y XXI cromiTTi. BuknmaneHe nae 3Mory ckas3arw, IO i B iCTOpUYHOMY IIJIaHi €KCTIEPTHHN
CTHITb € OCOOJIMBUM BUTIAIKOM PEIAIIHHOT TEXHIKH.

Yce e miABOAXTE HAC JI0 TUTAHHSA, K HAa OCHOBI TaKOTO MMPUHAWMHI TBOSIKOTO 0a3ucy, TOOTO abo pensi-
LiHHOT TEXHIKH ¥ eKCIIEPTHOTO CTHIIIO, 00 TUIBKU E€KCIIEPTHOTO CTHIIIO, MOXKHA 3IIHCHUTH y3arajJbHEHHS 10
PIBHS €KCTIEpTHOI apryMeHTaIlii?

OOMexuMocs TIJIbKH €KCTIEPTHUM CTHUIIEM. MU BjKe KOHCTaTyBallH, 1[0 €KCIIEPTHUH CTHIIb — 1€ 0co0Iu-
BHH BUIIAIOK (3arajbHO1) IOpUINYHOI aprymenTanii. ToMy 1ocTaTHRO MOKa3aTH, IO €KCIIEPTHUH CTUIIb SIBIISE
co00I0 eKCIepTHY aprymenTanito. /s 1poro moTpibHO ckazaTH, 10 €KCIIEPTHUN CTUIIb IPYHTY€ETHCS HA TEO-
pii OCHOBHHX HOPM, OCHOBH $Koi 3akiaB b. Bingmaiix [9; 10]. Llg Teopis mae 3Mory 3aCTOCOBYBaTd OCHOBHI
HOPMH, JI0 STKAX HAJIEeKaTh MIPaBOOOIpPYHTYBANBHI i /IBa TUITH MpaBo3arnepeyHnx HopM (aOCOMOTHI 1 BiHOCHI
MIpaBo3aIiepedHi HOPMH), y TIEBHIH MMOCTIIOBHOCTI, & caMe: CII0YaTKy MpaBOOOTPYHTYBaJIbHI HOPMH, a TIOTIM
a0COIIOTHI TTpaBo3arepeyHi i e Aaii BiTHOCHI IpaBo3anepedHi HOpMHU, 3p0o3yMiJio, IO 1€ He IO iHIIIe, SIK
apryMeHTawis «3a» 1 «rpoTu». OCKUIBKM BOHA Ma€ Miclie B IIPOIIECi CKIIAAaHHs €KCIIEPTHOTO BUCHOBKY B €KC-
MIEPTHOMY CTHUJIi, TO TAKUH CTHJIb MOXKE HA3MBATUCS «EKCIIEPTHOIO apryMEHTALII€0%.

Higoro ne 3MiHMIOCS 0 1 TOI, KOMM MH B3sUIH O IO YBard ¥l pessIiifHy TEXHIKY, i €KCIIEPTHUHN CTHIIb.
Ham motpi6uo Oyno 6 onmparucs Ha cka3aHe Buine LlITykeHOepromM po BiTHOIICHHS JTOBEICHHS Ta 3arepe-
YEeHHS, IPOTE, MOXKIIMBO, 13 3aCTEPEKCHHAM PO MOXKIIMBY PEIYKIi0, 3BKAI0UN HAa OKPECIICHUH BUILE KOMII-
JICKCHUH XapakTep BOTYyMY.

OTxe, pensiiiHa TexHika 1H/a00 eKCIIepTHUI CTUIIb MOXYTh OyTH y3a2aibHeri 10 TIOHATTS eKCIEPTHOT
apryMeHTaIlii, a Hala Te3a Mpo 0COOIMBHIA BUIAIOK MOXe OyTr copMmynboBaHa mutatis mutandis sik TBep-
JUKCHHSI, 1[0 eKCIIePTHA apryMeHTalisl — e 0co0JMBUH BUIIAJI0K IOPUINYHOI apryMeHTAauii.

3. Jpyra Bepcist Te3u mpo OCHOBHUI BUMAIOK MOTPiOHA, 00 Ha JIBOMY i ipaBoMy 0OIli BU3HAYCHHS
MaJIi MiCIIe iIEHTHYHI MOHATTA. Termep HiY0oro He 3aBakae A0AaTH 3 000X OOKIB CIIOBO «TEOpis» i TOBOPHUTH
PO TEOPir0 EKCIIEPTHOT apryMeHTallii i TEOpir0 PUANIHOI apryMeHTAaIlil.

IcHye nBa ciocoOu moOyayBaTH TEOPi0 EKCIEPTHOI apryMeHTallil, IPUIOMY TiJIbKH B OAHOMY BUIIAIKY
MOXXHA IIO3UTHBHO TOBOPUTH PO OCOOIMBUI BUMAJOK. [I€ThCs PO Te, M0 TpaIuLliiHUI eKCIePTHUI CTHIIB,
a TaKoX 1 peysiliiiHa TeXHiKa MaroTb TepPMEHEBTHYHY IPHUPOLY I OPIEHTYIOTbCA Ha MOHATTS CEHCy. SIKIIo
B MPOLEC] y3aranbHEHHS, [P0 AKUH 1IUIOCS BUILE, 30€pErTH TaKy MPUPOLY, TO TEOPis EKCHEPTHOI apryMeH-
Talil HaBpsA YM 3MOKE BBa)KATHCSI OCOOIMBUM BHIIAJKOM Teopil I0puAMYHOI aprymeHTamii. Xoua e i He
BUKJIFOUCHO B JIESIKMX BHUIAAKaX, IpoTe Oysio 6 10BOJi CyMHIBHOIO CIPABOIO.
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ToMy moTpiOHO TITH HIIMM [UIAXOM, a caMe IIISTXOM SIKOMOTa OiNIBIIOTO 3amo3WYeHHS HerepMeHe-
BTHYHHX ACIEKTIB Teopii IOpUOMYHOI apryMeHTalii, sika OpieHTOBaHAa HE CTUIBKM HA HOHSTTS CEHCY NpaBo-
BO1 HOPMH, CKIJIBKH, SIK YK€ 3rafaHO B iHIIOMY KOHTEKCTi, Ha TOHSTTS MPETeH31i Ha MPaBUIIbHICTH IPaBOBOI
HOPMH.

3 TakuX acleKTiB BUAUIMMO JBa, a caMme: HOPMOTEOPETHYHHH Oa3zuc Teopii I0pUAMYHOIO AUCKYPCY
P. Anekci [11, c. 71-104].

VY nepioMy BHMaAKy MOTpiOHO BpaxyBaTH, IO HOPMOTEOPETHYHHMU Oa3uc Teopii IOpUANYHOTO IHC-
Kypcy —IIe He IO iHIIIe STK HOPMOTEOPETHYHIH 0a3uc cyOCyMITii Ta 3BayKyBaHHSI, a TAKOXK MIOPiBHIHHS BUIIAIKIB,
a6o ananorii. Tak, Ha tymMKy P. Anekci, HopMoTeopeTnaHnil PyHIaMEHT, 3 OHOTO OOKY, cyOCyMIlii, a 3 iHIIOTO
00Ky, 3BayKyBaHHSI YTBOPIOE PO3pi3HEHHsI MpaBwII i mpuHIHAIIB. [IpaBuia — e HopMH, AKi 1eiHITHBHO MOCH
BeJATh. Bonu € oegpinimusnumu éeninmsamu. BinpIicTs IpaBUII IOCTAHOBISIOTH ACLIO VIS BUNAAKY, 110 BUKO-
HaHi 1eBHI yMoBU. BoHM € yMOBHUMM HOpMaMu. AJle IpaBWiIa MOXKYTb HaOUpaTH i KaTeropuyHoi Gopmu.
[Ipuxmamom Oymma 6 abcomroTHa 3a00poHa TOPTyp. BupimansHo, 1m0 ToAi, KOJIH MPaBIIIO YHHHE i 3aCTOCOBHE,
TO Je(iHITUBHO BEIEHO POOMTH TOYHO T€, L0 BOHO BUMarae. SIKIio e poOUTHCS, TO IMPAaBUIIO BUKOHAHE;
SIKILO 1€ HE POOUTHCS, TO MPABWIIO HE BUKOHAaHE. ToMy IpaBuiia — 11e HOPMH, SIKi 3aBXIU MOXKYTh OyTH TUIBKH
abo BUKOHAHi, a00 HEe BUKOHAHI. YCyIieped oMY MIPHUHITUIHN — 116 HOPMH, SIKi BEJSITh, 00 MI0Ch OyIo peati-
30BaHO CTOCOBHO (PAKTHUHUX 1 IPABOBUX MOXKIMBOCTEH SIKOMOTa BUILOIO Mipoto. IIpuHIMIN € 3rigHo 3 num
geniHHAMY onmumizayii. SIK Taki BOHU XapaKTepU3YIOThCS THM, IO MOXKYTh OyTH BUKOHAHI Pi3HOIO MipOIO Ta
110 BeJIeHa Mipa iX BUKOHAHHSA 3aJIeKUTh HE TUTHKHU Bifl (DaKTUIHHX, a i Bif] MpaBoBUX MOXHBOCTel. [IpaBoBi
MOKJTHBOCTI iICTOTHO BU3HAYAIOTHCS, KPIM TPaBUJI, 3BOPOTHIUMH MpuHIUTAMH [13, c. 771-772].

Take 3aranbHe ysIBICHHS HOKJIAAHO KOHKpETH3yeThCsl P. Anekci, mpoTe MM 3yNMHHMOCS TiTBKH Ha
MIUTaHHI PO OHY NPOTaJUHY PalioHAIBHOCTI, SIKa Ma€ IpH LbOMY Micue. laeTrsest mpo Te, 1110 MOoAiI HOPM Ha
[IpaBUJIa Ta IPUHLINIIY, SIK 1 OyAb-sSKUi CyBOpHil MOALT HA 1BI YaCTHHH, BUITYCKAE 3 MOJIS 30py (heHOMEHH, PO
sIK1 He MOXKHA CKa3aTH, /0 SKO1 KaTeropii X morpidHo 3apaxyBaru. Tak, y HalloMy BUNAAKYy A€sSKI HOPMH 3a
MEBHUX YMOB MOINIM O yBa)kaTHCS NPABUIIOM, a 33 1HIINX — IPUHLIUIIOM.

Ie mpu3BoANTH 0 MOTPeOM JOMOBHUTH HOpMOTeopeTndyHui Oasuc P. Anekci Tperim enementoM. Ha
POJTb TAKOTO TPETHOTO €TEMEHTA HAMKpAIIE MMiAXOMNTh TOHATTS XUTKHX HopM I-M. Koxa it I. Proccmanua.
Tax, I'-J1. Kox HamITOBXHYBCS Ha I’ ATh KJIAciB BUIIAJIKIB, y SIKAX HAsBHA HEACHICTh CTOCOBHO MPABUJI BUKOPH-
CTaHH: a00 — SIK TEX MOYKHA CKa3aTH — CEMaHTUYHUX [IPABUII BUCIIOBY: 0araTo3Ha4HiCTh, XUTKICTh, IOPUCTICTh,
LIHHICHI TOHATTS ¥ Mucno3umiliHi moHATTs [14, ¢. 41-55]. Hac Oyze 1ikaBUTH TUTBKH TTOHATTS XUTKOCTI, K
€ OCHOBHOIO 17151 JOpMYBaHHS MOHATTS XUTKUX HOPM.

I-I1. Kox cTBepmikye, 0 HesACHICTh PO 3aCTOCOBHICTh 3aKOHY YaCTO-IyCTO BUILTHBAE 3 XMTKOCTI UHC-
JICHHUX 3aKOHHMX IOHATh. XUTKICTh HasiBHA TOZI, KOJHM MipOJaTHi Ul BUKOPUCTAHHS BUCIIOBY CEMaHTHYHI
[IpaBUiIa HEOCTATHI IJIsl TOTO, 1100 MOXKHA OyJI0 BUPIIIUTH PO 3aCTOCOBHICTH YH HE3aCTOCOBHICTH BUCIIOBY
B KO’)KHOMY BHIIAAKY. XUTKICTh MOXe OyTH HasIBHOIO, HE3B)KAIOUHM Ha SICHICTh MipOAATHUX CEeMaHTHYHMX ITpa-
Bui [14, c. 43].

3acTocyBaHHSI XUTKUX BHCIIOBIB MPU3BOAUTE 10 TaKOl CUTYyalii: CTOCOBHO JESKHX MPEIMETIB MOXKHA
SICHO BUPIIIUTH, IO J0 HUX MOXKHA 3aCTOCYBaTH BIAMOBITHHIA BHUCIIB (MO3UTHBHI KaHAWIATH); A0 JESIKUX
IHIIMX BUCIIIB TaK caMoO, 0€3CYMHIBHO, HE MOXe OyTH 3aCTOCOBAaHWM (HETaTWBHI KaHIMIATH); HaCaMKiHEIh
3aJIMIIAETHCS KJIAaC MPEAMETIB, CTOCOBHO SKMX HE MOKHA BHUPILIMTH MPO 3aCTOCYBAHHS YW HE3aCTOCYBAHHS
(meiitpanbHi kKaHaUAATH). OTXKE, XUTKI BUCIOBU — II€ BHUCIIOBH, JUISI SIKUX ICHYIOTh HEWTpabHI KaHIUAATH
[14, c. 43].

CBoi mipkyBanns I.-I1. Kox mosiCHIOE Ha IpHKITali BAKUTKY cl10Ba «moauHay (Mensch) y ropummdasomy
KOoHTeKCTi. Tak, Ha HOTo TyMKY, AJIsI 3aCTOCYBaHHS I[LOTO CJIOBa, MabyTh, O€3CYMHIBHO, OyJIM 3BUYHUMH TaKi
CEeMaHTHYHI IIpaBua:

F : Jlromuna — 1e xuBa icTora, siKa MOBHICTIO MOKMHYJA YTPOOy JIFOICHKOI MaTepi.

F,: He sax monanny BapTo MO3HAYATH IUTIJ JIFOACKKOI MaTepi 110 MOYaTKy MEPUIMX MEPENMIB.

V BCIX BHNAJKaX, y AKMX Oyla HasBHOK yMOBa, BUpaxeHa B F, abo F,, pilieHHs 1MpO 3aCTOCOBHICTH
IIpeauKaTa «IoIuHa» OyJ0 OAHO3HAYHO MOXJIMBUM. HaTtomicTs mix vyac mpouecy HapomKeHHs! 00UIBl yMOBU
(F, 1F,) me peanizyrorscs. OTKe, CEMaHTUYHI NPaBUia HE JAIOTh 3MOTY BUPILIMTH PO 3aCTOCOBHICTH TIPe-
JMKAaTa «JIIOAWHAY IMiJ] Yac MpoLecy HapokeHHs. JIIoAChKe TOTOMCTBO € HEUTPaTbHUM KaHIUAATOM BUCIIOBY
«TIONIMHAY ]| 9ac MPOIeCcy HapOKEHHs 3TiTHO 3 IHCHHYHOBAaHUM HaMH TyT MOBOBXHTKOM [ 14, c. 44].
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Teopis I-M. Koxa mikaBa MOTEHIIANOM IS y3araJlbHEHHS HE TUTHKH MPOOJIEMH XHUTKOCTI SIK TaKoi,
a ¥ iHmuX 3ragannx Buile mpobrem. CaMme B Takii y3araibHeHiH (OpMi XUTKI HOPMH MOXYTh YBa)KaTUCS
JOTIOBHEHHSIM HOpMOTeopeTu4Horo 6asucy P. Anekci. [Ipore ne npeamer 1uis crienialbHOrO JOCIIIKEHHS.

Y P. Anekci HOpMoTeopeTH4HHH 0a3nc TICHO crioydeHui i3 opMamu abo orepamisiMi IpaBo3acTo-
CyBaHHS, TOOTO i3 CyOCyMITi€r0, 3BaKyBaHHIM, a TAKOXK aHAJOTi€r0 (TTOPiBHSHASIM BHUMAAKiB) [15; 16]. Takuit
ITiIX1]T Ma€ SK MepeBary, Tak i Hemoliku. J{o HemomikiB HANeXUTh Te, IO 3rafani (opMu abo omneparii MicTATh
JesiKi IMIDTIIATHI €JIeMEHTH, SKi MOTpeOyroTh eKCIUTKaMii. [neTbes mpo iHIMy MOXKIHBICTB, SKOK KOPHCTY-
eTbes 1 P. Anekci, a came npo 3a1ydeHHs A7 aHalli3y HOPMOTEOPETHIHOTO 0a3ucy 3anpornoHoBaHoro €. Bpy-
ONEBCHKUM TOMLTY TAaK 3BaHOTO BUIIPABIAHHS HA BHYTPIIIHE 1 30BHIIITHE.

Tak, P. Anexci B crarTi «JloriuyHmii aHami3 ROPUANYHUX pillieHby (yrepiie omyoiaikoBaHo B 1980 porri)
3a3Hayae, 10 MOXKHA PO3PI3HATH [Ba acleKTH OOIPYHTYBaHHS IOPUIWYHHMX HPHUCYHIB: GHYMPIUHE 6UNpPAs-
0aHHs1,'y SIKOMY HJie MOBa ITPO T€, YW BUILIUBAE IPUCY 13 HABEACHUX 1151 OOTPYHTYBaHHS MOJIOXKEHb, 1 306HIUHE
8UNPABOAHHSL, TIPEIMETOM SIKOTO € ICTHHHICTD, PABIIIbHICT 200 aKIenTa0eNbHICTh 3aCHOBKIB BHY TPIIITHHOTO
BUIPABAAHHS.

30BHIIIHE BUNIPABAAHHS MOXHA HA3MBaTH 3 JCSKUM IPAaBOM BJIACTUBUM IOJEM IOPUANYHOI apryMeH-
Tanii abo IPUANYHOTO AUCKypcy. ToMy oMy Mae NMPUIUIATUCS OCHOBHA yBara OyIb-sKOi Teopii FOpUANIHOT
aprymenTaiii. [Ipore BUBOANTH 13 LBOTO T€, 10 BHYTPIIIHE BUIIPABAAHHS € HEBAXJINBUM a00 Ma€ JIMIIE TeX-
HiYHE 3HaueHHS, Oy710 O TOMIIIKOBIM BUCHOBKOM. 3a IOTIOMOTOIO HBOTO (DIKCYETHCS MPEAMET 1 IKOOCh MipOIO
TaKOX CTPYKTypa 30BHIITHKOTO BUTIpaBaanus [12, c. 17-18].

LixaBo, 1o B 11iii cTarTi P. Anexci nocuiaerscs Ha €. Eprixa sik Ha aBTopa, SKUA 1a€ 3MOTy TTOOYTyBaTH
B paMKax JHMCKYCil PO IOPUANYHI METOAN HOBY TEOPil0 IMPUHIIUITIB: HOPMH IS BUpimieHHs €. Eprixa — 1e,
Ha nyMKy P. Anexci, pe3ynbrar 3BaxxyBaHHs npuHIUMIB [12, c. 33; 17, ¢. 97]. Tak inei paHHBOI COMIOIOTIYHOT
IOPHUCIIPYACHLIT OTPUMAIIK HOBE KUTTS B TEOPii IOPUAMYHOT apryMeHTaLii.

OTxe, MU TIOKa3ajy, SIKi CJIEMEHTH TEOpisl eKCHEePTHOI apryMeHTalii mepemyciM MoXe 3alOo3WYUTH
3 Teopii PUANYHOI apryMeHTallii. [neThcst mpo HOpMOTEOpETHIHUH Oa3HcC 1 MOIIT Ha 30BHIMIHE i BHYTPIIIHE
BUIPABAAHHS.

VYce ne neMOHCTpye Te, IO IOTNOBHEHHI HOPMOTEOPETHYHMH 0azuc Teopil IOPUANYHOIO AUCKYPCY
P. Anexkci, a Takox 3arpornoHoBaHui €. BpyOneBChbKUM MOIT Ha BHYTPIIITHE 1 30BHINTHE BUMPABAAaHHS JTal0Th
3MOry 1oOyayBaTy OpHUTriHAJIBHY TEOPil0 EKCIEPTHOI apryMeHTalii. ¥ TakoMy pasi Teopisi eKclepTHOI apry-
MeHTalii — e 0co0JMBUIl BUNAJOK TeOpil OPUIAMYHOL ApryMeHTAauil.

VY miacyMKy MOXKHA CTBEPIDKYBATH, L0 €KCIIEPTHUM CTUIb nompibHO po3yMimu HE TUIBKH SIK 0COOIH-
BUH BUIIAQAOK PEIALIHHOT TEXHIKHY, a i MepeayciM K 0COOIMBHUN BUMAOK IOPUAMYHOI apryMeHTaii.

BonHovac Mo)kHA HaBeCTH i Iie [1Ba iHIII BapiaHTH T€3W MPO OCOOIMBUIN BUIAOK, & cCaMe: eKCIepTHA
apryMeHTallis, mo-Ipyre, — e 0coOIMBUil BUNIAIOK IOPUINYHOI apryMeHTalii, Teopisi eKCIepTHOI apryMeHTa-
11ii, TO-TpeTe, — 11e OCOOTUBUI BUITAIOK T€OPii OPUANYHOI apTryMeHTaIlii.

[onanpiue qocmimKeHHs MMTaHHS PO BiAHOLIEHHS Teopii eKCIePTHOI apryMeHTalii i Teopii FopuaAnY-
HOI apTyMeHTallli MOXJIMBE B HampsMi MOOYyAOBH TeOpil XUTKUX HOPM Y IIMPOKOMY CEHCI Ha OCHOBI Teopii
XUTKHX HOPM y By3bkomy cenci I'-F. Koxa ta I'. ProccmanHa.

BUKOPUCTAHI MATEPIAJIN

1. Alexy R. Theorie der juristischen Argumentation : die Theorie des rationalen Diskurses als Theorie der
juristischen Begriindung. Frankfurt am Main : Suhrkamp, 1978. 396 S.

2. Makcumos C. 1. @inocodis npasa Pobepra Anexci. Bicnux HIOY imeni SApocrasa Myopozo. Cepis « Dinoco-
@ia, ginocogisa npasa, nonimonoeis, coyionoeisay. 2016. Ne 1(28). C. 89-97.

3. Alexy R. Theorie der juristischen Argumentation die Theorie des rationalen Diskurses als Theorie der
juristischen Begriindung. 2. Aufl. Frankfurt am Main : Suhrkamp, 1991. 435 S.

4. Daubenspeck H. Referat, Votum und Urtheil eine Anleitung fiir praktische Juristen im Vorbereitungsdienst.
Berlin : Vahlen, 1884. VIII, 146 S.

5. Schneider E. Ein Schema zum Aufbau der Relation. JuristenZeitung. 19. Jahrg. Nr. 23/24 (11. Dezember
1964). S. 755-758.

6. Schaller J.-M. Die Anspruchsmethode. AJP/PJA. 2011. Ne 1. S. 3—17.

7. Duttge G. Vom Sinn des Gutachenstils. Zeitschrift fiir Didaktik der Rechtswissenschaft 7. 2020. Ne 2.S. 75-91.

8. Stuckenberg C.-F. Der juristische Gutachtenstil als cartesische Methode. Georg Freund et. al. (Hrsg.): Grundlagen
und Dogmatik des gesamten Strafrechtssystems. FS fiir W. Frisch. Berlin : Duncker & Humblot, 2013. S. 165-186.

Ehrlich’s Journal. 2025. Volume 13. 41



AHatonin MNaentok

9. Windscheid B. Die Actio des romischen Civilrechts, vom Standpunkte des heutigen Rechts. Diisseldorf :
Buddeus, 1856. 1V, 238 S.

10. Tpyrens B. B. [IpaBixkHwuii CKJ1aa Ta MPHUHIIUAI MaTepiaabHOIl ekcrepTu3u. Dirocogis npasa i 3a2aivHa meopis
npasa. 2012. Ne 2. C. 277-287.

11. Alexy R. Theorie der Grundrechte. Baden-Baden : Nomos-Verlagsgesellschaft, 1985. 548 S.

12. Alexy R. Die logische Analyse juristischer Entscheidungen. Alexy R. Recht, Vernunft, Diskurs : Studien zur
Rechtsphilosophie. Frankfurt am Main, 1995. S. 13-51.

13. Alexy R. Die Gewichtsformel. Geddchtnisschrift fiir Jiirgen Sonnenschein. 22. Januar 1938 bis 6. Dezember
200 Jickeli, Joachim. Berlin, 2003. S. 771-792.

14. Koch H.-J. Die juristische Methode im Staatsrecht. Uber Grenzen von Verfassungs- und Gesetzesbindung —
Seminar. Frankfurt am Main : Suhrkamp, 1977. 560 S.

15. Alexy R. On balancing and subsumption: A structural comparison. Ratio Juris. 2003. Vol. 16. Iss. 4. P. 433—449.

16. Alexy R. Zwei oder drei? Stamm J. Festschrift fiir Helmut RiiBmann. Saarbriicken : juris, 2013. S. 3—-15.

17. Ehrlich E. Grundlegung der Soziologie des Rechts. Miinchen Leipzig : Duncker & Humblot, 1913. 409 S.

REFERENCES

1. Alexy, R. (1978). Theorie der juristischen Argumentation : die Theorie des rationalen Diskurses als Theorie
der juristischen Begriindung. Frankfurt am Main ; Géttingen : Suhrkamp.

2. Maksymov, S. I. (2016). Filosofiia prava Roberta Aleksi. Visnyk NIuU imeni Yaroslava Mudroho. Seriia:
Filosofiia, filosofiia prava, politolohiia, sotsiolohiia, 1(28), 89-97.

3. Alexy, R. (1991). Theorie der juristischen Argumentation die Theorie des rationalen Diskurses als Theorie der
juristischen Begriindung. 2. Aufl. Frankfurt am Main : Suhrkamp.

4. Daubenspeck, H. (1884). Referat, Votum und Urtheil eine Anleitung fiir praktische Juristen im
Vorbereitungsdienst. Berlin : Vahlen.

5. Schneider, E. (1964) Ein Schema zum Aufbau der Relation. JuristenZeitung, 19. Jahrg., Nr. 23/24
(11. Dezember 1964), 755-758.

6. Schaller, J.-M. (2011). Die Anspruchsmethode. AJP/PJA. Ne 1, 3—17.

7. Duttge, G. (2020). Vom Sinn des Gutachenstils. Zeitschrift fiir Didaktik der Rechtswissenschaft 7, Ne 2, 75-91.

8. Stuckenberg, C.-F. (2013). Der juristische Gutachtenstil als cartesische Methode. Georg Freund et. al. (Hrsg.):
Grundlagen und Dogmatik des gesamten Strafrechtssystems. FS fiir W. Frisch. Berlin, Duncker & Humblot.

9. Windscheid, B. (1856). Die Actio des romischen Civilrechts, vom Standpunkte des heutigen Rechts.
Diisseldorf : Buddeus.

10. Truten, V. V. (2012). Pravizhnyi sklad ta pryntsyp materialnoi ekspertyzy. Filosofiia prava i zahalna teoriia
prava. Ne 2, S. 277-287.

11. Alexy, R. (1985). Theorie der Grundrechte. Baden-Baden : Nomos-Verlagsgesellschaft.

12. Alexy, R. (1995). Die logische Analyse juristischer Entscheidungen. Alexy R. Recht, Vernunft, Diskurs :
Studien zur Rechtsphilosophie. Frankfurt am Main, S. 13-51.

13. Alexy, R. (2003). Die Gewichtsformel. Gedachtnisschrift fiir Jiirgen Sonnenschein : 22. Januar 1938 bis 6.
Dezember 2000. Berlin, S. 771-792.

14. Koch, H.-J. (1977). Die juristische Methode im Staatsrecht. Uber Grenzen von Verfassungs- und
Gesetzesbindung — Seminar. Frankfurt am Main : Suhrkamp.

15. Alexy, R. (2003). On balancing and subsumption: A structural comparison. Ratio Juris. Vol. 16. Iss. 4.
P. 433-449.

16. Alexy, R. (2013). Zwei oder drei? Stamm J. Festschrift fiir Helmut RiiBmann. Saarbriicken : juris, S. 3—15.

17. Ehrlich, E. (1913). Grundlegung der Soziologie des Rechts. Miinchen Leipzig : Duncker & Humblot.

[Mama naoxooxcennus cmammi: 15.06.2025
Jama nputinamms cmammi: 15.07.2025
Onyonikosarno:22.09.2025

42 Epnixiecbkuti XypHan. 2025. Bunyck 13.



IIPHHIIHII BEPXOBEHCTBA ITPABA B IIPABOBIH CHCTEMI
€C TA YKPAIHH: IOPIBHA/IbHO-IIPABOBHH AHAJII3

VK 341.1:061.1 €C
DOI https://doi.org/10.32782/ehrlichsjournal-2025-13.06

HATAJIISA PACTOPI'YEBA
acnipanmka

XapkiBChKOr0 HAIOHAJILHOI'O YHIBepCHTeTY BHYTPIllIHIiX cripaB, YKpaiHa
ORCID: 0000-0002-1234-2767

AHomauis. Y cTaTTi 30iiCHEHO NOPIBHANBHO-NPaBOBMIA aHarni3 NpUHLUWNY BEPXOBEHCTBA NpaBa B NpaBoBil
cuctemi €sponencbkoro Cotody Ta YKkpaiHu 3 ypaxyBaHHAM Cy4acCHUX iHTerpauiiHux npouecis Ta opieHTauil
YKpaiHCbKOro npaBonopsaKy Ha 36nvmkeHHs 3 acquis communautaire. MNpuHUMN BEpXOBEHCTBA NpaBa € O4HUM
i3 OCHOBOMOMNOXHUX AJ151 NOBYO0BUN AEMOKPATUYHOI NMPaBOBO| AepXaBu 1 3abe3nevyeHHs1 BepXOBEHCTBA NpaBs
noguHn. Y npasi €sponericbkoro Coto3y BiH BUKOHYE POSib CUCTEMOYTBOPHOBANbHOIO KOHCTUTYLIMHOMO NPUH-
umny, sk 3abesnedye eaHICTb | NpiopuTeT HOPM Npasa €sponericbkoro Colo3y Haf HauioHanbHUM 3aKoOHOAaB-
CTBOM [i€P>KaB-UIieHiB BKIMOYHO 3 KOHCTUTYLINHUMU NOMNOXEHHAMM. Y CTaTTi NpoaHanizoBaHo NpoBifHi pilleHHSs
Cyay €sponewicbkoro Cotody (cnpaeu Costa v. ENEL, Internationale Handelsgesellschaft, Simmenthal), wo
3aknanu JOKTpuHy npumarty npasa €sponericbkoro Cotosdy. Okpemy yBary NpugineHo NUTaHH npsmoi gii
HOpM acquis communautaire, Lo [03BoNsE QisnYHMM Ta rpPUANYHMM 0cobam 3axuLaTi CBOi NpaBa HaBiTb 3a
BiCYTHOCTi HaLiOHanNbHMX HOPM, SiKi IMNIIEMEHTYIOTb NOMOXEHHS Npasa €sponericbkoro Cooay.

Y HauioHaneHoMy npaBonopsaky YKpaiHu NpuHUMN BepXOBEHCTBa MpaBa KOHCTUTYLINMHO 3akpinneHun
(cT. 8 KoHcTuTyuii YKkpaiHu), npoTe Bia3Ha4YaeTbCA AeKnapaTMBHICTIO 1 HEOOCTaTHBOK AeTani3auicto MexaHis-
MiB peanisauii. CyqoBa npakTuka LWoAo 3acTOCyBaHHS LibOro NpuHUmMny B YkpaiHi 3anvaeTbca Henocniaos-
HOHO: BiH 34€6iNbLIOro BUKOPUCTOBYETLCA POpMarnbHO, 6e3 3MICTOBHOIroO aHanidy 4Yn obrpyHTyBaHHS pilLEHb.
MigkpecneHo BaXMBICTb PO3MeEXyBaHHA (hopMaribHOro M MaTepianbHOro Nigxoais 40 TNyMadvyeHHs BEpPXOBEH-
CTBa Npasa, HaronoLy4yn Ha noTpebi NoCNigOBHOMO BTINMEHHSA EBPONENCLKUX CTaHAaPTIB Y NpaBo3acTOCOBHY
NpakTUKy YKPaiHCbKMX CyAiB.

Ha ocHoBi aHanisy 3pobrneHo BUCHOBOK MPO CTPYKTYPHY BiAMIHHICTb Yy KOHLenTyanisadii, HopMaTMBHOMY
OhOpPMIIEHHI Ta peanisaLii NnpyHLKMNY BepXoBeHCTBa nNpasa B €sponencbkoMy Cotosi i YkpaiHi. BuasneHo, o
us BiAMIHHICTb € cyTTeBMM Bap’epoM ans edhekTUBHOI NPaBOBOI iHTerpadii YKpaiHn B €BPONENCLKUI NPOCTip.
3anponoHoBaHo opieHTyBaTHCA Ha AoKTpuHY Cyay €sponericbkoro Corosy, NigkpinneHy NpakTUKow npsamoi ail
Ta npioputeTy HopMm €C, 9K Mogenb A58 NOCTYNOBOro iHCTUTYLINHOIO 36MMXEHHS.

Knto4osi crioea: BepxXxOBEHCTBO Mpasa; acquis communautaire; npasoBa cuctema; €sponencokmii Cotos;
CyaoBa NpakTuka; NnpaBoBa iHTerpauisi; KoHcTuTyuia YkpaiHu.
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Abstract. The article presents a comparative legal analysis of the principle of the rule of law in the legal systems
of the European Union and Ukraine, taking into account contemporary integration processes and Ukraine’s
orientation toward alignment with the acquis communautaire. The rule of law is one of the fundamental principles
for building a democratic state governed by the rule of law and ensuring the supremacy of human rights. In EU
law, it serves as a system-forming constitutional principle that guarantees the unity and primacy of European
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Union law over the national legislation of Member States, including constitutional norms. The article analyzes
key rulings of the Court of Justice of the European Union (Costa v. ENEL, Internationale Handelsgesellschaft,
Simmenthal), which laid the foundation for the doctrine of EU law supremacy. Particular attention is given to
the concept of direct effect of acquis communautaire norms, which enables individuals and legal entities to
invoke EU law to protect their rights even in the absence of national implementing legislation.

In Ukraine’s legal order, the principle of the rule of law is enshrined in the Constitution (Article 8), but it is
largely declarative and lacks a detailed framework for implementation. Judicial practice in Ukraine demonstrates
inconsistency in the application of this principle: it is often invoked in a formalistic manner without substantive
analysis or reasoning. The article emphasizes the importance of distinguishing between formal and substantive
approaches to interpreting the rule of law, highlighting the need for consistent implementation of European
standards in the legal practice of Ukrainian courts.

Based on the conducted analysis, the article concludes that there is a structural difference in
the conceptualization, normative formulation, and practical implementation of the rule of law in the European
Union and Ukraine. This discrepancy is identified as a significant barrier to Ukraine’s effective legal integration
into the European legal space. The author proposes that the doctrine of the Court of Justice of the European
Union — supported by the principles of direct effect and the primacy of EU law — should serve as a model for
Ukraine’s gradual institutional convergence with the EU.

Key words: rule of law; acquis communautaire; legal system; European Union; case law; legal integration;
Constitution of Ukraine.

[IpuHIMI BEpXOBEHCTBA NPaBa € OIHUM 13 HApDKHUX KAMEHIB SIK €BPOIEHCHKOI IPaBOBOI TpaauLIii, TaK
1 Cy4acHOT0 KOHCTHUTYLiOHaNi3My. BogHouac #oro 3mict, ¢opMa HOPMAaTUBHOTO 3aKPIIUIEHHS Ta MEXaHI3MH
peatizanii CyTTeBO BapilOIOTHCS 3aJI€KHO BiJ MpaBoBoi cucteMu. st Ykpainu, sika nepeOyBae B mpoweci npa-
BOBOI iHTerpauii 3 €Bponeiickkum Coro3om (nani — €C), nocrae 3aBOaHHs HE JIMILE IPOTOJIOCUTH BEPXOBEH-
CTBO IpaBa SK OCHOBOIOJOXHHMI MPUHIIMIL, & 1 3a0e311eYnTH HOro peaizaliio y popMax, CyMICHHX 3 acquis
communautaire. OcoOnuBoi akTyaapHOCTI g npobiema HaOyBae B KOHTEKCTI IPaBOBOI rapMoOHi3alii, amxe
BiJICYTHICTh €IMHOTO MiAXOAY 0 PO3YMIHHA ¥ YIPOBaKEHHsI NPUHLIMITY BEPXOBEHCTBA MPaBa YHEMOKIIUB-
JIIO€ MTOBHOLIHHY iMIUIeMeHTalii0 HopM €C y HalllOHaJIbHY IIPAaBOBY CHCTEMY.

Cepen ykpaiHCHKHX HayKOBLIB, SIKi JOCIiKyBajid MPUHIIMII BEPXOBEHCTBA IpaBa B KOHTEKCTI IpaBa
€C, Bapro Bigzunauutu npaii T. Anakinoi, JI. Enrina, B. Bacunenka, B. Kepnsa, A. Konogisi, B. Mypagiiosa,
A. Omenpuenxo, I. SIkoBroka, I1. Pabinosuua, C. IlorpeOnsika tomo. Lli aBTopu aHami3yl0Th JOKTPHHAIBHI Ta
MIPaKTUYHI ACMIEKTH 3aCTOCYBAaHHA acquis communautaire, IPUIIAIOUN yBary TAaKOX [Ipo0OIeMaTuili BEpXOBEH-
cTBa HOpM npaBa €C y HalioOHaJIBHUX IpaBonopsakax. OQHAK CHCTEMHOTO NOPIBHIIBHOTO aHATi3y IPUHLHITY
BEPXOBEHCTBA IIpaBa caMe B KOHTEKCTI 3icTaBieHHA €C Ta YkpaiHu B HOBITHIX IyOmnikaiisix Opakye.

Merto10 cTaTTi € 3A1iCHEHHSI KOMIUIEKCHOTO MOPiBHSUIBHOTO aHajli3y MPHUHLMITY BEpXOBEHCTBA IpaBa
B npaBoBuX cucteMax €C Ta YkpaiHM LUISIXOM BHSBJIICHHS CIIUJIBHUX PHC, BIIMIHHOCTEH, a Takox Oap’epiB
y Ipo1ieci MpaBoBOi iHTerpauii.

Hnst BusiBeHHs 0coOnMMBOCTEN (DYHKIIOHYBaHHS MIPUHLMITY BEPXOBEHCTBA IpaBa B MPAaBOBHX CHUCTE-
Max €C Ta YkpaiHu HEOOXiIHUM € MPOBENEHHS LiIICHOTO MOPiBHAIBHOTO aHaIli3y, 10 Ja€ 3MOTY He JIUIIe
3icTaBUTH (OPMaJIbHI ACTIEKTH HOTO 3aKpiIUICHH, a i BUABUTH CTPYKTYPHI BiIMIHHOCTI B MeXaHi3Max Horo
peanizariii Ta MpaBO3acTOCOBHIN MPAKTHIII. I3 i€F0 METOIO AOIIBHO 3aCTOCYBATH aHAITUIHUN TAXIM, KA
nepeadadae 3icTaBICHHS 3a3HaYE€HOTO MPUHLMITY 332 TAKUMH KIIOUOBUMH KpUTEPisAMU: 1) HOpMaTUBHE 3aKpi-
IUIEHHS Ta 3MiCTOBE HAIlOBHEHHS; 2) (PyHKLIOHAIbHA peaizaLis.

[lepmmM i3 3a3HadeHUX KpHUTEPiiB, 0 MOTpedye aHami3y, € HOPMaTUBHE 3aKPIIUICHHA Ta 3MiCTOBE
HaIlOBHEHHS! IPUHIIMITY BEPXOBEHCTBA MpaBa B acquis communautaire i mpaBoBiid cucteMi YKpaiHH, ajpke
came BOHHU (pOpMYIOTh HOTO MPaBOBY MPUPOAY, BU3HAYAIOTH MEXI il Ta BIUIMBAIOTH Ha €()EKTUBHICTh MOAAIb-
1101 peastizalii B MeXax HalllOHAIbHUX IPaBOBUX CHCTEM.

[Tpunnun BepxoBeHcTBa npaBa €C MOLUIMPIOETHCS HA HOPMH K NIEPBUHHOTO, TaK i BTOPUHHOTO (TI0XiA-
Horo) npasa Coo3y. Moro 3micT IrpyHTyeThCs Ha HE3LI (yHIAMEHTANLHHX IONOXKEHb, a came: mpaBo €C
Mae 0e3MOCepeHI0 CUTY B KOXKHIH JIepKaBi-wieHi, € 000B’I3KOBUM IS BCiX Cy0’€KTiB PaBOBIAHOCHH — SIK
OpTraHiB BJIQAM, TaKk 1 TPOMasH, 1 MiAJATae 3aCTOCYBaHHIO Ha TepuTopii Bcboro €C He3alekHO BiJ (axty
Horo iMIUIEMEHTaLi] B HalllOHAIbHE 3aKOHOAABCTBO. Y MeXax MpaBoBoi JoKTpuHH €C 1eil NPUHIMIT OXOILTIOE
BCi HaIllOHAJIbHI PAaBOBI HOPMU 0€3 BUHATKY, BKJIIOYAIOUM MOJIOKEHHS KOHCTUTYLiHOTO piBHA. [Ipn upomy
HOTO Aif HE 3aJeXWUTh Bil Yacy NPUHHATTA HALIOHAJIBHUX aKTiB: MojoxeHHsS npaBa €C MaloTh NpiopuTeT
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MpuHUMN BepxoBeHCTBa NpaBa B NpaBoBivi cuctemi €C Ta YkpaiHu: NOpiBHANBbHO-NPaBOBUIA aHari3

He3aJIe)KHO BiJI TOTO, OyJI¥ BiJIIIOBiIHI HOPMH HAIliOHAIBHOTO 3aKOHO/IABCTBA MPUIHSITI A0 UM MicIsl HAOpaHHS
YHUHHOCTI ycTaHoBYrMH foroBopamu €C [1, c. 40].

V¥ npasi €C npuHIKT BEPXOBEHCTBA, X04a i He popmatizoBaHui y BUIVISII OKPEMOi HOPMH YCTaHOBUHMX
noroBopiB, BuBeneHuit Cynom €C sk HeBi €MHHIA CKIIaTHUK IEPBUHHOTO TTpaBa €C, MiaTBEPIKYETHCS B TIpe-
amMOyiax JIOTOBOPIB, PE30OIISAX IHCTUTYIIIHA, CYIOBii IPAaKTHUIlI i HU3I[I aKTiB BTOPHHHOTO 3aKOHO/IaBCTBA, JIe
BH3HAETHCS aKCIOMAaTHYHUM JUIs 1IpaBoBoi cuctemu €C. Ynepuie ueil npuHIMI ¢(HOPMYIbOBAaHUN y pillIeHH]
B crpaBi 6/64 Flaminio Costa v. ENEL (1964) [2], y skomy Cyn €C migkpecnus, 0, TpUeAHYIOIUCH 10 €C,
Jep KaBU-WICHH MTOTOIXKYIOTHCSI HA CTBOPEHHST OKPEMOTO IIPaBOIOPSIIKY, SIKUI CTa€ IHTErpajbHOI YaCTHHOIO
IXHIX HalllOHAJIFHUX MTPABOBHUX CHCTEM, III0, CBOEIO YEPTOI0, OOMEXKYe€ iXHIi cyBepeHiTeT y cdepi, aKa Imiana-
nae mig peryntoBanHs npasa €C. Otxe, mpaBo €C Mae npiopuTeT HaJ HOPMaMK HaIlOHAJIBHOTO 3aKOHO/AB-
CTBa JIep>KaB-4JCHIB, HaBITh SIKIIO OCTAaHHI MAlOTh KOHCTUTYLiHHUI Xapakrep. Cyn €C cdopmyBaB HU3KY
MIPUHIIATIOBUX TIO3WIIIN, a caMe: Oy[b-sIKui KOH(IIKT M’k HOPMOIO acquis communautaire i HamioHaTbHAM
[IPaBOM IOBHHEH BHpILIyBaTHCS Ha KOpUCTh npaBa €C; HEAOTpUMAaHHS NPUHLUITY BepXoBeHCTBa mpasa €C
MIPU3BOJUTH JI0 TIPaBOBOi (hparMeHTarlii, mAPUBY €IHOCTI MMPABO3aCTOCYBaHHS Ta Hee(eKTHBHOCTI 1HTETpa-
LiHOTO MPaBOMOPAIKY.

[lomampmmit po3BHTOK 1 JAeTamizamiro Ied npuHIUN orpuMaB y cmpasi 11/70 Internationale
Handelsgesellschaft mbH v Einfuhr- und Vorratsstelle fiir Getreide und Futtermittel [3], ne Cyx €C po3’sc-
HUB, 110 BEPXOBEHCTBO IpaBa €C MOINPIOETHCS HE3AJICKHO BiJl FOPUANYHOI CHIIM a00 CTAaTyCy HalliOHATIBHOI
HOpMU. HaBiTh KOHCTUTYIIiHHI TTOJIOKEHHS HE MOXXYTh OyTH TiICTaBOIO [T BiIMOBH BiJI 3aCTOCYBaHHS HOPMU
mpasa €C. Ile o3nauae, mo npiopureT npaBa €C € abcomoTHIM y Mekax komrieteHIin €C. Y cmpasi 106/77
Amministrazione delle Finanze dello Stato v Simmenthal SpA (1978) [4] Cyn €C e giTkime cpopmyatoBas
MIPaKTHYHUIN MeXaHi3M il IpUHIUITY IPUMaTy: OyIb-sIKUi HaIllOHATBHHUN Cy 3000B’3aHMIA Oe310cepeHhO
3acTocyBaT HOpMy npasa €C y pasi Koii3ii 3 HallloHaJIbHOK HOPMOIO, HE OYIKYIOUH ii cKacyBaHHS IapiaMeH-
TOM YH PillIEHHS iHILIOTO OpraHy Biajau.

Takum unHOM, Ha OCHOBI cpopmoBaHOi mpeueaeHTHOI npakTukyd Cyny €C mpHUHIMI BEPXOBEHCTBA
IIpaBa MepeTBOPHUBCS Ha HeopManbHO KoOu]ikoBaHy, aje (HaKTHYHO KOHCTUTYLIHHY HOPMY IPaBOMOPSIKY
€C, 0 BUKOHYE€ iHTerpaliitHy, crabinizyBanbhy it yripikysansHy GyHKiii. Moro 3actocyBaHHs Mae He feK/a-
paTHBHH, a OTIepaIiifHAN XapaKTep, OCKIIBKH BiH 3000B’513y€ HAIlIOHAIBHI CY/IH BCiX PiBHIB 0 0€3YMOBHOTO
BH3HAHHS JOMiHyBaHHS HOpM mpaBa €C, HE3alexHO Bix iX Jkepesa (IEpBHHHE UM BTOPUHHE IIPABO), HAJ
OyZb-sIKUMH HalllOHAJIbHUMHU PAaBOBUMH aKTaMH, BKJIFOUAIOUH KOHCTUTYILIHHI HONOXKEHHS. Y bOMY KOHTEK-
CTi HaIliOHAJIFHI CYIM MAlOTh HE JIAIIE MPaBo, a i 000B’SI30K 3aCTOCOBYBAaTH HOPMH acquis communautaire
0e3nocepenHbO, HABITh SIKIIO BOHW HE Oy IMIJIEMEHTOBAHI y BHYTPIITHE 3aKOHOABCTBO, y pa3i Komi3ii —
ITHOpYBaTH CyTepewINBI HaIllOHAIBHI HOpMH 0€3 04iKyBaHHSA iX (pOPMaIbHOTO CKACyBaHHS.

Kpim Toro, cymu 3000B’s13aH1 3A1iCHIOBATH TAyMadeHHs HAIliOHAIBHOTO 3aKOHOAABCTBA BiIMOBITHO 10
Iyxy Ta 3micty mpaBa €C (IOKTpHHA y3TOKYBAIBHOTO TIIYMadeHHS), 10 3a0e3redye BHYTPIIIHIO €IHICTh
[IPaBO3aCTOCOBHOI IIPAKTUKY 1 MiHIMi3y€ pU3UKH HOPMATHBHOTO PO3PHUBY MiXK IPAaBOBHMH CHCTEMaMu. Takum
YMHOM, NPUHLUI BEPXOBEHCTBA IIpaBa HE JIMIIE 3aKPIIIIOE IPUMAT acquis communautaire y BepTUKaNbHIN
iepapxii mpaBOBHUX JKEPE, a i 3yMOBITIOE POIIeCyaIbHY TpaHC(OpMAITito polii HalliOHATFHUX CY/IIB, sKi (hak-
TUYHO BHKOHYIOTh (pyHKIiI0 «cymiB €Cy». Lle migkpecitoe, Mo eQeKTHBHICTD peaji3amlii Iboro MpUHITUITY
3alIe)XUTh HE JIHUIIE BiJl (JOpMaTBHOTO BU3HAHHS HOTO MPIOPHUTETY, a i BiJl 3MaTHOCTI HAIIOHAIBHUX 1HCTUTY-
il 3M1CHIOBAaTH aKTUBHY IMIUIEMEHTAIIi0 €BPOTIEHCHKUX MTPABOBUX CTAHIAPTIB y CBOIH MIOAEHH N MMPaKTHIII.
VY mincymMky BepxoBeHCTBO mpaBa €C mocTae sik 000B’ I3KOBHI MeXaHi3M IPaBOBOI IHTETpaIlii, o 3adbe3neuye
CTabiBHICT, IepeAdadyBaHICTh 1 IUTICHICTH MPaBOBOTO MpocTopy €C.

VY npaBoBiii cucTteMi YKpaiHM NMPHUHIMII BEPXOBEHCTBA MpaBa 37eO1IbLION0 TPAKTY€EThCS SIK 3arajibHa
IIPaBOBa ifesl MOA0 NMaHyBaHHS NpaBa B cycniiabeTBi. Konctutyniiauit Cyn Yipainu copmynntoBaB mpaBoBy
MO3UIIiI0 [5], BIAMOBITHO M0 SIKOT MIPaBO € OararomapoBHUM COIIaFHUM (EHOMEHOM, IO He OOMEXyeThCs
3aKOHOABCTBOM SIK (hOpMalTi30BaHOIO (POPMOIO, a BKIIOUAE TAKOXK IHIII COIialibHI PETYISATOPH — MOPAITbHI
HOPMH, TPaJuIlii, 3BU9ai, JeTITHMOBaHI CyCIIBHOIO CBIOMICTIO i 3yMOBJICHI 1CTOPUKO-KYJIETYPHHM PO3BHT-
KOM. YCi Il eneMeHTH 00’ €JHy€ OpIEHTAIlis Ha i/IeI0 CIIPABEUINBOCTI, sika HaO0yBae HOPMATUBHOTO 3HAYCHHS.
Iro mo3uwiro po3BHUBaE i OPUIUYHA JOKTPUHA, Y MEXaX SIKOT BHOKPEMIIFOIOTHCS 1B1 KOHIIETILIIT PO3yMiHHSI Bep-
XOBEHCTBA IpaBa: (popMabHa — SK IPaBIiHHI Ha OCHOBI 3aKOHY Ta 3aKOHHOCTI, 1 MaTrepiaibHa — K YTiUIeHHS
TIpaB JIFOIWHU, MOPATBHUX I[IHHOCTEH 1 MPUHIIMITY JIFOICHKO TiIHOCTI [6, ¢. 30].
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VY pamkax 16-1 momoBini €Bpormelickkoi KoMicii «3a mIeMOKparTiro depe3 mpaBoy, CXBalieHOi Benerrii-
cpKot0 Komiciero y 2011 porri, okpecieHo 6a30Bi CKIIaIHUKH BEPXOBEHCTBA MPaBa, sIKi MalOTh YHiBEpCcalbHE
3HAUEHHS AJIS1 JeMOKPaTHYHMX [IPaBOBUX cucTeM. [lo HUX, 30KpeMa, 3apaXxOBaHO TaKi: 000B’s3KOBICTh JOTPHU-
MaHHS 3aKOHY, 1[0 Ma€ yXBAITIOBATUCS Y BIAKPUTHH, MIA3BITHUH i AEMOKPATHYHHUN CTIOCIO; MPUHITHAII FOPHIUY-
HOI BU3HAYEHOCTI AK TapaHTii mepea0oavyBaHOCTI MPABOBOTO PETYIIOBaHHS; 3a00POHY CBAaBLIBHUX il 3 OOKY
BJ1a[H; 3a0e31eueHHs e()eKTHBHOTO JOCTYILY 10 IPAaBOCYAIS Yepe3 He3aleKH] Ta HEYIIEpEaAKeHi CyIH, Y TOMY
YHCIIl B CIIpaBax aMiHICTPaTMBHOTO KOHTPOJIIO; TIOBAary 10 MPaB JIOAWHH; a TAKOX IIPUHIHI PIBHOCTI mepen
3aKOHOM 1 HEJIOIyIeHHs TUCKpUMiHarii [7].

Koncrutytist Ykpainu B cT. 8 [8] 3akpiruTtoe IpUHITNI BEPXOBEHCTBA MpaBa K OIHY 3 OCHOB KOHCTHUTY-
LIHHOTO JaTy, OHAK He PO3KPHUBAE HOTO CTPYKTYpH a00 (PyHKIIIOHATHHOTO 3HAYEHHS B KOHTEKCTI CITiBBiTHO-
LICHHS 3 MDKHApOIHUM YU HaJHALIOHAJIBHUM IpaBoM. IIpote ¢popMymnroBaHHs 11i€7 HOpMHU Mae aOCTPaKTHUI
xapakrep [9, c. 17], yckiamHioe HOro CipuiHATTS ocobamu 0e3 (haxoBoi IOPUIUYHOI MIATOTOBKH U Tepe-
IIKO/KA€ HOTO MOBHOIIIHHOMY BHKOPHCTaHHIO B IPAKTHUII MpaBo3acTocyBanHs [ 10, ¢. 171], He MICTHTB Takox
PO3’sICHEHB MIONO CIBBIAHOIICHHS 3 MDXKHAPOJHIM a00 HaJHAIIOHAIEHUM TipaBoM. BoHa mporosomye ixeto
BEPXOBEHCTBA IIPaBa, HE BU3HAYAIOUH i1 aHi B IPOLICAYPHOMY, aHi B MaTepialbHOMY BUMIDI.

3 oy Ha BHKJIAJCHE, MOKHA JiMTH BHCHOBKY, 10 HOPMAaTUBHE 3aKPIIJICHHS NIPUHLUITY BEPXOBCH-
CTBa TpaBa B acquis communautaire Ma€e MiJTICHUA, CHCTEMHO BIOPSAKOBAHUH 1 HaTHAITIOHATBHUN XapakKTep,
TOJI SIK B yKPaiHCHKIii MTPaBOBili CHCTEMi BOHO 3aJTUIIAETHCS (PparMEHTapHUM 1 JeKITapaTuBHUM, 110 He 3a0e3-
Tevy€e HAIeKHNX YMOB IS HOTO epeKTHBHOTO (PyHKITIOHYBaHHS B KOHTEKCTI ITpaBoBoi iHTerparii 3 €C. 3mic-
TOBE HAIIOBHEHHSI LIbOTO IIPUHLMITY B acquis communautaire € KOHIENTyaJlIbHO po3po0IeHnM i 0e3rmocepesHbo
0B’ S13aHUM 13 IPAKTHUKOIO HOTO 3aCTOCYBaHHS, TOM1 SIK B YKpaiHi BOHO IepeBa’KHO 30epirae TOKTpHUHAIbHUN
1 IpoTpaMHHI XapakTep, IO iICTOTHO 00MeXKy€e HOTO BILTUB Y TIPABO3aCTOCOBHIH cdepi.

HacTtymauMm acniekToM MopiBHSIIFHOTO aHami3y € QyHKI[IOHaTbHA peatizallis MPUHINITY BEPXOBEHCTBA
IIpaBa, sIKa Ja€ 3MOTY OLIHUTH, IKUM YHHOM Liei IPUHLIXI YTIJFOETHCS B peallbHy IPaBO3aCTOCOBHY MPAKTUKY
B MEKax acquis communautaire Ta MpaBoBOi CHCTEMH YKpaiHH.

dyHKIIOHAJIBHA peai3alliisi NPUHIMITY BepXOoBeHCTBa npaBa B €C mepenbdadae He juiie Horo HopMa-
THUBHE BU3HAHHS, a 1 aKTMBHE BIIPOBA/IKEHHS B IPAaBO3aCTOCOBHY IPAKTUKY HACAMIIEPE UePE3 CYI0BY CHCTEMY.
Ax migkpecmorore K. Lenaerts, J. A. Gutiérrez-Fons, cymoBe TiymMadeHHS HOpPM acquis communautaire,
30KpeMa B KOHTEKCTi iX CIiBBiJHOIIEHHS 3 HAI[lOHAJIbHUM 3aKOHOAABCTBOM, € OZHUM 13 KJIIOYOBUX MeEXa-
HI3MiB 3a0e3medeHHs eeKTHBHOCTI PaBOBOTO perymoBanHs Ha piBHI €C [11, c. 45]. BoHn BKa3yIoTh, 110
IIPUHIMII BEPXOBEHCTBA MpaBa 3000B’A3y€ HALllOHAJIBHI CyaM 3a0e3nedyBaTu HOBHUH edekT HopM npasa €C,
HAaBiTh SKIIO AJISI IHOTO HEOOXiJHA BiJMOBA BiJl 3aCTOCYBAaHHS CYIEPEWIMBHUX IIOJIOKECHb BHYTPILIHBOIO 3aKO-
HOZABCTBA. Y Mekax NpaBoBOro nopsaaxky €C uei miaxia yTinroeTsCs B 000B 13Ky AepsKaB-wICHIB HEYXHIbHO
JOTPUMYBATHCh acquis communautaire, a TAKOXX Y IOBHOBa)KCHHI HalliOHAJBHUX CYIiB Oe3M0cepeqHbo 3aCTo-
COBYBaTH HOPMH €BpOIeiichKOT0 mpaBa. Kpim Toro, cynu 30008’ s13aHi 3Bepratucs 10 Cyny €C i3 mperoauiiii-
HUMH 3allUTaMU, SIKIIO BUHUKAIOTh CyMHIBH IIOJ0 3MICTY YU IPiOPUTETY HOPM acquis. BepxoBeHCTBO npaBa
€C TakoX JISKUTh B OCHOB1 3000B’s13aHHS OPraHiB Jep)KaBHOI BIaAu yTPUMYBATHCS BiJl yXBaJICHHS PillleHb,
SIKi MOXKYTh TIOCTABUTH IIiJl CYMHIB €(peKTUBHICTh 3aCTOCYBaHHS HOpM paBa Co1o3y.

AKTyaJlbHi ZOCHIDKEHHS MiATBEPIUKYIOTh, 110 IPUHIMI BEPXOBEHCTBA Npasa B €C He JHIIe Mae HOp-
MaTHBHY TIPUPOAY, & 1 BUKOHYE KITIOUOBY iHTETpaliifHy (yHKIIiI0, CIIPSIMOBaHY Ha 30epeXeHHS €IHOCTI mpa-
BoBoro npoctopy Cotrosy. 3okpema, C. J. Moreiro Gonzalez y HemonaBHii myOmikamii HaroJaomye, mo Bep-
XOBEHCTBO IIpaBa € 3aCaJHUYMM E€JIEMEHTOM IHCTHUTYLiHHOI apxitektypu €C, sikuil 3abe3nedye HE MPOCTO
JTOMIHYBaHHS HOPM acquis communautaire B pasi Komi3il 3 HallioOHATBHUM TPABOM, a i TapaHTye ePeKTUBHY
MIPaBOBY 3aXHUIIEHICTh Cy0’€KTiB, MO MitOTh y Mexkax mpaBomopsaky €C [12, c¢. 162]. ABTop akIieHTye Ha
TOMY, III0 caMme depe3 (QyHKIIIOHATBHY pealli3alifo I[bOT0 MPUHIKITY 3a0€3MeUy€eThCs IUTICHICTh MTPaB03acTo-
CyBaHHS B IeprKaBax-wIeHaX, MiHIMI3yIOTbCSl PU3UKH (parMeHTallii IPaBOBOTO PETyIIOBAHHS Ta 3MILIHIOETHCS
JIOBipa 10 HAJHANIOHAIEHUX HOPM SK JIO iHCTPYMEHTa CTa0LIBHOCTI, epeadadyBaHOCTI i MPaBOBOI BU3HA-
yeHocTi. OTKe, IPUHIMII BEPXOBEHCTBA IpaBa B npasi €C po3mIsAacTbes HE JHIIE SIK TeXHIKO-FOpUANIHUN
IHCTPYMEHT BHPIIIIEHHS KOH(ITIKTIB HOPM, a 1 IK CHCTEMHA TapaHTis MPaBoOBOI €AHOCTI 1 e(peKTUBHOCTI acquis
communautaire, 10 € 0COOIMBO aKTyallbHUM Y CBITJIi CY9aCHUX BHKIIMKIB iHTETrpaIiiifHoro po3sutky €C.

Oco0m1Be 3Ha4YeHHsI IPUHLUILY BepXoBeHcTBa npaBa €C momnsirae B TOMY, 10 BiH 3a0e3Meuye MOXKIIU-
BicTh (Di3MYHUM 1 FOPUIMIHUM 0c00aM MPSIMO TIOCHIIATHCS HAa HOPMH acquis communautaire B HalliOHaTbHIX
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CyZax HaBiTh 3a BIIICYTHOCTI BIIIOBIJHOTO HAIllOHAJBHOIO 3aKOHOAaBcTBa. lle rapaHTye mpaBOBY BH3Ha-
YeHICTb, €IHICTH 1 MependadyBaHicTh mpaBo3acTocyBaHHs. Sk 3a3nHauae D. Gallo, mpsma nmis npaBa €C He
00MEXKy€eThCS HaaHHIM 1HANBITYaJIbHOTO IIPaBa, a BKII0Ya€ 000B’ 30K HE3aCTOCYBAHHSI CYIIEpEWINBUX HALli-
oHanmbHUX HOPM [13, c. 477]. Ha #ioro mymKy, Juie moeTHaHHs MPUHIIMIIB MPSMOT Aii Ta BEpXOBEHCTBA 3a0e3-
neyye HaJjie)kHe (PyHKIIOHYBaHHS €BPONEHCHKOIO MPABOIIOPSAKY, a IOAAIBIINNA PO3BUTOK Ii€] JOKTPUHU Mae
BimOyBarucs mia TTymMadHuM KepiBHALITBOM Cymy €C.

DyHKIiOHAIBHA peatizallisi IPUHIUITY BEPXOBEHCTBA MIpaBa B MPaBOBil cucTeMi YKpaiHu BUSIBIISIETHCS
HacaMIlepes y MPaKTULi HOro 3acTOCYBaHHs CydaMH, y IPaBOTBOPYIH AiAIBHOCTI, a TAKOXK y MPaBO3acTOCY-
BaHHI Cy0’ €KTaMH BJIQIHUX NOBHOBAaXEHB, 30KpeMa aIMiHICTpaTUBHUMH OpraHaMH.

CynoBa Biazia Biirpae 0COOIUBY pOJIb y IIbOMY MPOIIECi, OCKIIBKH came CyH HaAiJIeH] AUCKPEIi THIMH
ITOBHOBAKEHHSIMH ILOAO 3aCTOCYBaHHS IIpaBa contra legem, TOOTO MOXKIMBOCTI BIIMOBHUTHCS BiJl 3aCTOCY-
BaHHsI YMHHOTO HOPMAaTHBHO-IIPABOBOTO aKTa y BUIAIKY HOTO HEBiANOBIIHOCTI OCHOBONOJIOKHUM HPUHIIHU-
1aM TIpaBa, BUPINIYIOYH CIpaBy Oe3MocepeaHbo Ha IMiJCTaBl MUX MpUHIMIIB. HaTomicTh iHII opraHu nep-
JKaBHOI BIIAJH, BiATIOBIAHO 10 monoxkeHb cT. 19 Koncturytii Ykpaiau [8], 3000B’s13aHi iITH BUKIIOYHO «HA
MiJCTaBi, B MeKaxX MOBHOBAXXEHb Ta y cmocid, mo nependadeHi Korcrurymieo Ta 3akoHaMu YKpaiHuy, 1 He
MOXYTh CAMOCTIHHO ITHOpPYBAaTH YMHHI HOPMH 3aKOHOJIaBCTBA. BHHATOK MOXXJIMBHH JIMIIE y BUMAIKaX, KOJIU
HOpMa € SIBHO HECIIPAaBEAJIMBOIO a00 HIKUEMHOIO, TOOTO TaKolo, 10 HE MOBHHHA MOPOIKYBAaTH IOPUIMYHHUX
HacmiKiB. TakuM 4MHOM, MEXIi peai3allii MPUHIMITY BEPXOBEHCTBA MpaBa CYTTEBO PI3HATHCS 3aJIEKHO Bill
MIPaBOBOTO CTaTyCy Cy0 €kTa, 1o Horo 3acTtocosye [14, c. 69—70].

Sk 3a3Hauae O. YBapoBa, aHaJIi3 BITYM3HIHOI CyZOBOI IPAKTUKH 3aCBiAUYE, 110 3BEPHEHHS 10 IPUHLIUILY
BEPXOBEHCTBA TpaBa 3 OOKY CYIiB, Y TOMY YHCII BUIIAX CYIOBUX 1HCTaHIiH, 31e011p1oro Mae (hopMaabHAN
XapakxTep 1 He BIUIMBAE HA BUPIILIECHHS CIIPaBH 10 CyTi. JIume B OkpeMHux BUNaKax HABOIATHCS IOCHIIAHHS Ha
MIPaKTHKY €Bporenchkoro cymy 3 npas Jronuau (qam — €CII), y kit KOHKPeTH3YIOThCS TIEBHI BUMOTH, 110
BUIUIMBAIOTH 31 3MICTY LIbOTO MPUHLUITY. BogHOuac HamioHaIbHI Cyau 3piJika BAAIOTHCS A0 CAMOCTIHHOTO TiIy-
MayeHHs a00 PO3IIMPEHOT0 3aCTOCYBaHHS 3a3HAUCHOTO MPHUHLUILY SIK MaTepiajJbHOTO KPUTEPIIO OL[IHIOBAHHS
crnpaseuBocTi. CripaBH, y SIKUX NMPHHLMI BEPXOBEHCTBA MIpaBa OyB 3aCTOCOBAHMH SK BUPIIIAJbLHUNA apry-
MEHT, 3aJIMILIAI0THCS BUHATKOM. Y CyHOBiM HPaKTHLI TPAIUIAIOTHCS NMPUKIAAN, KONK Lel NPUHLUI, ycyneped
HOTO 3MICTY, BAKOPHCTOBYETHCS JIS JIETITUMAITil BiACTYITy BiJ MPHHIIMITY 3aKOHHOCTI B JiSUTBHOCTI OpraHiB
myOmivHOi Biaaw. [lomiOHa mpakTHKa MOCIabI0e aBTOPUTET TPAaBOCYAS W MiAPUBAE JOBIpY TPOMAJISIH IO
CYIOBOI CHCTEMH, 110, y CBOIO YEPTy, HEepeIIKomkKae e(peKTUBHOMY yTBEPIPKEHHIO IPUHIIMITY BEPXOBEHCTBA
mpaBa K (pyHIaMEeHTAIBHOTO eJIeMeHTa PaBOBOi CUCTeMH B YKpaiHi [14, c. 70].

VY THX BUIajKax, KOJU CyOu HE OOMEKYIOThCS (POPMaNbHUM 3TrafyBaHHSAM HPUHIMITY BEPXOBEHCTBA
[IpaBa B MOTUBYBAJIbHII YacTUHI PIICHHS, a HAJAIOTh HOMY 3MICTOBHE TIyMadeHHs, 3a3BUYail 1A€ThCS PO
3BEPHEHHS 10 OKPEMHUX CKJIQJIHHUKIB L[LOTO NPUHLHUITY. SIK IPaBUIIO, 1Ie TaKi €JIEMEHTH, SIK NependadyBaHiCTh
1 IpaBOBa BU3HAYEHICTh PETYIIOBAHHS, BUMOTH 0 SIKOCTI HOPMAaTUBHOIO aKTa, OOOB’SI3KOBICTh BUKOHAHHS
CYIOBOTO pillIeHHS, OCTaTOYHICTh CyZ0OBOTO aKTa i 3a00poHa HOro OCKap)KeHHS, JOCTYI 0COOU IO He3alexk-
HOTO ¥ 6€3CTOPOHHBOTO CYAY, IO JIi€ BIAMOBIAHO O CTAHAAPTIB CIIPABEIJIMBOIO CYIOYMHCTBA. Y HU3LI CIIpaB
aKIEHT TaKOXX POOUTHCS Ha HEJIOMyCTUMICTh BUKOPUCTAHHS OpraHaMHM Aep>KaBHOI BIaau HECTadl OIOKETHUX
KOIITIB SIK MiJCTaBU AJIS1 HEBUKOHAHHS CYIOBOI0 PillIEHHS NP0 CTATHEHHs 3a0oprosanocTi. Take nmornmubnene
PO3KPUTTS 3MICTy NMPHHLMILY CBIJUUTH PO MOCTYIOBE HAOIMKEHHS HALlIOHAIBHOI CYIOBOI NMPAKTHKH IO
€BPONENCHKUX MIAXO/iB HOTO PO3YMIHHS.

VY npakruni €CIJI npuHIAT BEpXOBEHCTBA MpaBa PO3KPUBAETHCS K KOMILIEKC B3aEMOIIOB’SI3aHHUX
[IPaBOBUX BUMOT, 1[0 (JOPMYIOTh OCHOBY JEMOKPAaTHYHOTO MPABOMOPAAKY. Jlo HOro KIrO4OBUX CKJIaTHHKIB
HaJIeXaTh IOPUIWYHA BU3HAUEHICTh, IO Tepeadadae 4iTKiCTh, JOCTYIHICT 1 TepeadadyBaHiCTh MPAaBOBUX
HOpM; 3a00pOHa CBaBLLIA 3 OOKY IepraBH; 3a0e3reueHHs e(PeKTUBHOIO JOCTYIy 0 IPaBOCYAs; IPaBO Ha
CTpaBeUIMBUI CyJOBUH PO3IVISAI HE3AIEKHNUM 1 0€3CTOPOHHIM CyZ10M; 000B’A3KOBICTh BUKOHAHHS OCTaTOYHUX
CYZIOBHX pIIlIeHb; PiBHICTh YCiX TIepe/I 3aKOHOM 1 3a00pOHa TUCKPUMIHAIIIT; a TAKOXK TPUHITHIT TPOTIOPIIHHOCTI
SIK KPUTEPIH JOIMyCTUMOCTI 0OMeXeHb mpaB moanHu [15, c. 373-374].

Takum unHOM, QyHKIIOHATIBHA peaji3allisi MPUHIHUIY BepXOBEeHCTBa npaBa B €C Mae CUCTEMHMH Ta
Y3rO[DKEHHH Xapakrtep, 3a0e3meuyoun eeKTUBHUM 3aXUCT MpaB Cy0’ €KTiB, 30KpeMa depe3 Oe3rocepenHio
IiI0 HOpM acquis communautaire B HaIllOHAJTBHUX Cynax. B YkpaiHi xx peaizaiisi IbOT0 IPUHITUIY 3aJIAIIIA-
€THCSl HETOCIIJOBHOO: CyAH MEPEBAKHO OOMEXKYIOThCS (hOPMaIbHUM 3raJlyBaHHSIM, PIAKO BUKOPHUCTOBYIOUH

Ehrlich’s Journal. 2025. Volume 13. 47



Hatanis Pactopryesa

HOro SIK 3MiCTOBHMI apryMeHT. HassBHUI po3puB MiX AEKJIapaTHBHUM BU3HAHHSM 1 (JaKTHUUHUM 3aCTOCYBaH-
HSIM YCKIIQJHIOE MTPpaBoBy iHTerparito 3 €C i moTpedye iIHCTUTYLIHHOTO IEPeOCMHUCIISHHS.

OTxe, MOPiBHSITLHO-TTPABOBUH aHAJI3 1aB 3MOTY BUSIBUTH CYTTEBI BiIMIHHOCTI B HOPMaTHBHOMY 3aKpi-
IJICHHI, 3MICTOBOMY HAIlOBHEHHI ¥ (pyHKI[IOHATIBHIN peani3allil mpUHINITY BEpXOBEHCTBA IIPaBa B MPAaBOBOMY
nopsinky €C i mpaBoBiit cuctemi Ykpainu. Y mpasi €C 11e¥l MprHINT Ma€e HaJHAIIOHATBHAN XapaKTep i BUKO-
Hy€ poJjIb 3acCaJIHU4I01 IPaBOBOT KOHCTPYKIIII, sika 3a0e3meuye eIHICTh acquis communautaire, IpiopuTET HOPM
npasa €C HaJ HaIliOHAIBHUM 3aKOHOAABCTBOM, @ TAKOXK FapaHTOBAHY 3aXMIIECHICTh Cy0’ €KTHBHUX MPaB Yepe3
MeXaHi3MH IpsAMoi Aii i cygoBoro 3axucty. BepxoBencTBo npasa B €C ciiyrye He JHIIe TEXHIKO-IOPUANIHUM
MIPUHIMIIOM, a i IHCTUTYIHHOIO OCHOBOIO (hYHKIIOHYBaHHS ITpaBoBoi cuctemu €C.

HaromicTs y HamioHanbHiN NMpaBOBiM cucTeMi YKpaiHM NPUHLUI BEPXOBEHCTBA IpaBa, IMONPHU HOTro
KOHCTHTYIIiiHE 3aKillIeHHs, Mae 31eGiIbIIOro IeKIapaTHBHE HANOBHEHHS. MOTo 3acTocyBaHHS B Cy/IOBiil
MIPAKTHUIl 9acTo Mae (popMalbHUHA XapakTep 1 Maike He BIUIMBA€ HA 3MICTOBE BUPILICHHS CIpaB. Xod4a Mpo-
CTEXYEThCS NIeBHA TEHAEHIIIS 10 3BEPHEHHS CYIIB 10 €BPONEHCHKUX MigXOAiB, 30KpeMa 10 npaktuku €CILJI
i 6a30BUX €JEeMEHTIB MPUHITUNY (TpaBOBa BU3HAYEHICTh, JOCTYI 0 MPaBOCYIIs, 3a00pOHA CBaBLILIA), Taka
IIPaKTHKa 3aJIMIIAE€THCSA MTOOANHOKOIO Hi He opmye cucTeMHOT Mozeni (yHKIioHyBaHHs npuHOMIY. BomHo-
Yac Cyq, Ha BiIMiHY BiJ aIMiHICTpaTUBHUX OPTaHiB, MAfOTh IIMPIINH IMOTEHITIAN TS peai3allii boro MpHH-
LUITY SIK MaTepiaJbHOTO KPUTEPIIO CIIPABEATUBOCTI.

3 oy Ha €BPOMNEHCHKI CTAaHIAPTH I CyOBY HOKTPUHY acquis communautaire, CTAaHOBJICHHS e(ek-
THUBHOI MOJIEJTi BEPXOBEHCTBA MpaBa B YKpaiHi moTpedye He jiuie (GOopMaTbHOTO 3aKPITUICHHS BiITOBITHIX
TIOJIOKEHP Y 3aKOHOJABCTBI, a i MIMOIIOTro IHCTUTYIIIHHOTO TIepeocMUCIIeHHs (DYHKIIH HaliOHAIBHUX CYIIiB,
3MIIHEHHSI MEXaHI3MIB y3r0[PKEHOTO TIyMadeHHS MpaBa, a TAKOXK 3alPOBADKECHHS NPUHLIHUITY SIK PEaJIbHOTO
iHCTpyMeHTa TpaBoBoi iHTerparii. [IOBHOIIHHE BTiJI€HHS LHOTO MPHUHIMITY € HEOOXiTHOK IMeperyMOBOIO
YCHILIHOTO BXO/DKEHHS YKpaiHU B €BPONEHUCHKUII MPaBOBUM MPOCTIp 1 rapaHTOM MOOYIOBH JEMOKPAaTHYHOT
MIPaBOBOI JIep’KaBH, OPIEHTOBAHOT HA JTIOMUHY Ta 11 mpaga.

[omampmri mOCHiKEHHS MOXYTh 30CEpPEIUTHCS Ha aHali3i KOHCTUTYHIHHWUX MiAXOAIB IO TPiOpH-
teTy npaBa €C y aepkaBax-wieHax; po3poOJieHHI Mozenel IMIUIeMeHTallii IPUHLUITY BEPXOBEHCTBA acquis
communautaire B IepexiJHIH 1mepiof] 10 TOBHOMPABHOTO WieHCTBa YKpainu B €C; nocmimkeHHi poiti HaIlio-
HaJBHHX CY/IB y 3a0e3MeueHHi peaqbHOTro MPUMaTy HOpM acquis communautaire.
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AHomauis. Y cTaTTi po3rnagalTbCsl HasiBHI B Cy4aCHOMY KOHCTUTYLOHani3Mi Nigxoau A0 Haa3BuYanHUX
NOBHOBAXeHb i HAroNoLYETLCS, LLIO KOHCTUTYLiHA HayKa Npo HaA3BMYaHi MOBHOBaXXeHHSA TpaauMLiHO 30ce-
pemxeHa Ha NpobneMi iIHCTUTYLIMHOIO CyBepeHiTeTY. Ha oyMKy aBTOpKWU, HOpMaTuBHa AyarbHicTb 3abe3nevye
KOHUEeNTYyanbHUA IHCTPYMEHT ANS YNpaBsiHHA PO3MEXYBaHHAM MK NPaBOM i NOMITUKOK B KOHCTUTYLUiOHani-
3auii Hag3BMYanHNX NoBHoBaXeHb. Cy6’exT, WO Nepeknoyae pexmm npasa Ha pexnm Haa3Bn4yanHUX NOBHO-
Ba)X€Hb, € LeHTPanbHUM Y KOHCTUTYLIMHOMY AMCKYPCi WOAO HaA3BUYaNHMX NOBHOBaXEHb. ABTOpKa aHanisye
NepeTBOPEHHS HaA3BMYANHUX MOBHOBAXEHb 3 TMMYaCOBOro NMPaBOBOro MexaHi3mMy Ha MOCTIMHWUA CKNagHUK
peXMMy HauioHanbHOI 6e3neku, 3BepTatyum yBary Ha HopMarisauilo Hag3BMYaiHUX NMOBHOBAXEHb i 3araribHy
CceK'lopuUTM3aLito KOHCTUTYLINHOro nopaaky. JocnigHuusa akueHTye yBary Ha NoniTUYHIA Nnpupodi HaasBu4am-
HUX NOBHOBAaXXEHb i 3arpo3i BEPXOBEHCTBY NpaBa ix neranisadieto. [paBoBuii cTaTyc Haa3BuYaiHMX NOBHOBA-
XeHb JeTani3yeTbCs Kpidb NPM3My TUMONOrii MPaBOBOro pPerynoBaHHA Haa3BMYamHMX NOBHOBaXXeHb OpeHa
pocca ta ®ioHHyanu Hi AonanH. AHanisytoum mogens aganTauii, «business-as-usual» i HagnpasoBy moaeni
Haa3BMYaNHNX NOBHOBAaXKEHb, aBTOPKa BiAMIYaE, L0 CyYacHi AOCMIAHMKN NOrOMXKYIOTLCA LWOAO0 (PaKTUYHOro
pPO3MeXyBaHHS Mi>K BUHATKOM i HOPMOIO, ane MatoTb Pi3Hi Nornagn Ha HoOpMaTUBHUIA XapakTep Hag3BUYaiHNX
noBHOBaXeHb. Haa3BMYaHi NOBHOBaXEHHS, HA AYMKY aBTOPKU JOCHIIKEHHS, KEPYOTLCA €TUKOK MOMITUYHOT
BiNOBIOANbHOCTI, fKa i€ K OKPEMUN HOPMATUBHUI NOPSAAOK. [MUTaHHA BU3HAYEHHS iIHCTUTYLIAHOIO cy0’ekTa
Ha43BMYaNHNX NOBHOBaXEHb, TOBTO TOro, XTO Mae Bif4pi3HUTU pearnbHUA Haa3BUYaHWUIA CTaH Bif y4aBaHoro,
BM3HA4YaETbCA AOCMIAHMLEI0 K OCHOBHA npobriema B iHCTUTYLINHOMY AM3aliHi Haa3BUYaHUX NOBHOBAaXEHb.
3pobneHo BMCHOBOK, LLO KOHCTUTYLiOHanNi3auis Haa3BMYaiHUX NOBHOBaXKEHb Mae 3A4iMCHIOBATUCS 3a Chinb-
HOK y4acTio BMKOHAaBYOl Briagu, sika iX 3anpoBaiXye, 3aKoOHOA4AaBYOI Bnaau, Lo iX NOrogxye, i cyqoBoi, Ha
SIKY NOKMNafgaeTbCA BiANOBIAANBbHICTb OLiHIOBaHHS OOI'PYHTOBAHOCTI HAA3BUYaNHNX MOBHOBAXEHb Y KOHKPETHIl
cuTyauii.

Knto4oei crioea: NpaBoOBUIA PEXMM; HAO3BUYANHI MOBHOBAXXEHHS; HAA3BUYANHUIA CTaH; HOpManisauis Hag-
3BUYAHMX MOBHOBAXEHb; KOHCTUTYLIIOHAMI3M.
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Hapg3suuaiiHi NOBHOBaXXeHHS: NpobnemMa KoHCTUTYyani3awii

Abstract. The article examines the approaches to emergency powers available in modern constitutionalism
and emphasizes that the constitutional science of emergency powers has traditionally focused on the problem
of institutional sovereignty. In the author’s opinion, normative duality provides a conceptual tool for managing
the distinction between law and politics in the constitutionalization of emergency powers. The subject that
switches the regime of law to the regime of emergency powers is central to the constitutional discourse on
emergency powers. The author analyzes the transformation of emergency powers from a temporary legal
mechanism to a permanent component of the national security regime, paying attention to the normalization
of emergency powers and the general securitization of the constitutional order. The researcher focuses on
the political nature of emergency powers and the threat to the rule of law by their legalization. The legal status
of emergency powers is detailed through the prism of Oren Gross and Fionnuala Ni Aolain’s typology of legal
regulation of emergency powers. Analyzing the adaptation model, the “business-as-usual” and the supralegal
model of emergency powers, the author notes that modern researchers agree on the actual distinction between
the exception and the norm, but have different views on the normative nature of emergency powers. Emergency
powers, according to the author of the study, are guided by the ethics of political responsibility, which acts
as a separate normative order. The issue of defining the institutional subject of emergency powers, that is,
who should distinguish a real state of emergency from a pretended one, is identified by the researcher as
the main problem in the institutional design of emergency powers. It is concluded that the constitutionalization
of emergency powers should be carried out with the joint participation of the executive branch, which introduces
them, the legislative branch, which approves them, and the judiciary, which is responsible for assessing
the validity of emergency powers in a specific situation.

Key words: legal regime; emergency powers; state of emergency; normalization of emergency powers;
constitutionalism.

CyuacHi Kpu3u CyTIPOBOIKYIOTHCS 3alIPOBAIKEHHSIM OCOOIMBOTO MTPABOBOTO PEXXUMY HAJA3BUYAHOTO
crany. Ha oMy (oHI B KOHCTUTYIIHHOMY TIpaBi aKTyalli3yBajiacs ImpoOiieMa Haa3BHUalHUX TOBHOBAXCHD
[1; 2, c. 204-235]. TpagumiitHo geGaTy Mpo rapaHTii Ta MeXi BEPXOBEHCTBA MpaBa B yMOBaX HaJA3BUYAHOTO
CTaHy 30CEPEKYBAIIMCA Ha PEBOJIOMIMHUX TOMIISAX, IKi € THMUYACOBUMHU W BITHOCHO KOPOTKOTPHBAIMMHU 32
CBO€IO TIpupoaoro [3, ¢. 16-23]. Ane B cydacHOMY CBiTi Ha/J3BHUYaiHI MMOBHOBAXCHHS CTAlOTh yce OLuTbIe
CXOXI1 Ha CKJIQJIHUK TMOCTIHOTO peXMMYy HalliOHANbHOI O€3MeKH, Hi’K Ha TUMYACOBHI MPaBOBHHA MEXaHI3M.
Hanm3sugaitauii cTaH IepeTBOPIOETHCS Ha MOCTIHHUM, IO CTBOPIOE YMOBH JJISI HOpMaJi3aiii HaJ3BUIaAHIX
ITOBHOBAXXEHb 1 3araJIbHOI CeK IOPUTH3AIli] KOHCTUTYIIHHOTO opsAaKy [4, c. 185-220].

Hosa peanpHICTh HAA3BUUAWHOTO CTaHY CTajla BUKJIMKOM JJIS TOCTITHUKIB KOHCTHTYIIOHATI3MY, SKi
CTBEPIKYIOTh, III0 BEPXOBEHCTBO IIpaBa MOke OyTH MiAipBaHE JIeraii3amicio Haa3BHYalHUX IMOBHOBAXCHH
[5, c. 234-235]. Takok HarOJIONMIYETHCS HA MONITHYHIA TPUPOJi HAT3BUIAWHUX TOBHOBAXKCHD 1, BIJIITOBITHO,
OYIKYIOThCS TTOJITHYHI, @ HE PABOBI PIIICHHS MO0 iX yperymoBanHs [6, c. 110-170].

MeTor0 IOCTiKEHHS € BU3HAYCHHSI TCOPETUYHUX IMiIXOMIB CYJacHOI KOHCTUTYIIIHOI HAyKH 10 Ha-
3BHYAfHUX TOBHOBAXEHB 1 (POPMYITIOBAHHS IIIAXIB X KOHCTHTYai3alii.

bararo gepxaB CBITY MarOTh «HaJA3BHYAHE KOHCTUTYIIIHE TIPABOY», 3TITHO 3 SKUM 3BHUYaiHI KOHCTU-
TYIIHI HOPMU BIAKIAMAIOTHCS Ha Yac HAA3BUYANWHOI CHUTYyaIlii, a MOTIM MOBEPTAOTHCS IO YMHHOCTI ITiCIIs
ii 3axiHuenHsa. Komu koHCTUTYLIT NIepeadadaloTh YCTAaHOBICHHS HAI3BUYAalHOTO CTaHy, BOHH BHU3HAIOTH, IO
KpH3a MOXKE BIMaraTé TePMiHOBUX BHHSATKOBUX 1 THMYACOBHX JIiH JepKaBH, HEIIPUILYCTUMHUX 32 3BUYANHHIX
yMoOB. YacTo 11e 03Ha4a€e THMYacoBe 301IbIIIEHHS TOBHOBa)KEHb BUKOHABYOI BJIA/IN, IKa BBAKAETHCS TAKOIO, 10
Kpallle 37aTHa CIPAaBIISATUCS 3 HAA3BHUAHHUMHU CUTYAIlISIMH, X04a 6araro KOHCTUTYIIHHUX CHUCTEM Iepeaodada-
I0Th CHCTEMY CTPHMYBaHb 1 IPOTHUBAT, 110 00MeXKy€e BUKOHABYY BJIa/ly HaBiTh y Ha/I3BUUaHHUX cuTyalisix. Tak,
KOHCTUTYIIIHHE mpaBo €Bporneiickkoro Coio3y He mependadae 3arajibHOTO PEXUMY HAJ[3BHUAHOTO CTaHYy.
Harowmicts npaBuia Jloroopy €C moBHHHI BUKOPHCTOBYBATHCS y 3BUYAiHI 4acH Ta B yacH Kpu3u. Xapris €C
PO OCHOBHI NpaBa TaKOXX HE MICTUThH 3arajJbHOTO MOJIOKEHHS PO MOXKJIMBICTh OOMEXEHHS ii 3aCTOCYBaHHS
B TIepiof Iii HaA3BUUYAWHOTO CTaHy, Ha BiAMIHY BiJ 0ararboxX HaIllOHAIBHUX KOHCTUTYIIH. OmHaK €Bporei-
cekuii Coro3 Mae BIacHy CyKyTHICTh IPABOBUX HOPM, SIKi MOJKHA OXapaKTepu3yBaTH SK HaJ3BUYalHE MPaBo.
Lle He y3romkeHa CyKyITHICTh IPAaBOBUX HOPM, a CKJIaJHUH 1 pi3HOPiAHUI HaOIp MpaBWil, JONMOBHEHUH 1HCTH-
TYLIHHOIO MMPAKTHKOIO Ta CYAOBUMH TIAyMadeHHIMH.

KoncruTyniiiHa Hayka mpo HaA3BHYAWHUIN CTaH 1 HAA3BUYaWHI MMOBHOBAKEHHS TPaIWIiiHO 30cepe-
JUKEHA Ha Tpo0IeMi iHCTUTYIIHHOTO CYBEPEHITETY. 3 HOPMAaTi3aIli€lo HaA3BUIAfHOTO CTaHy KOHIISIIiS Hal-
3BHYaifHUX MTOBHOBAXXCHb, OCHOBAaHA Ha IHCTUTYLIHHOMY CYBEPEHITETI, CTa€ HEMpUHHATHOI. ToMmy nebaru
100 HAA3BUYAWHUX IIOBHOBAYKEHH TOUATHCSI HABKOJIO TTUTAHHS, Y € BOHH 0COOJIMBHIM IT03a3aKOHHUM CTaHOM,
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BUTFHUM BiJI TPaBOBUX 0OMexeHb? TPUCTOPOHHS THITOJNOTISI IPAaBOBOTO PETYINIOBAHHS HAJA3BUYAHHNX ITOBHO-
BaxxeHb Opena ['pocca it @ionnyanu Hi Aoaiin [6] mpomoHye BiAmoBiai Ha 11i (yHIaMEHTaIbHI MTATAHHS.

3rigHO 3 MEPIIo MOJEIUTIO, TaK 3BaHOIO «aaanTallicro» I pocca Ta Hi AonaitHa, Haa3BHUaiiHi TOBHO-
Ba)XCHHS ITepe0aYaroThCsl B KOHCTUTYIIT a00 1HIMX 3aKOHAX, aJie 3aCTOCOBYIOTHCS JIHIIE 10 HaI3BUYAaiHOTO
CTaHy, KU 3aMiHIO€ HOPMAJIbHY CHUTYaIlif0. 3a TaKUM ITiIX0[0M, HaJ3BUYaiHi MOBHOBAaXEHHS ()YHKIIIOHY-
FOTh SIK 3a3/1aJIeTih BU3HAYCHI MPABOBI 3aX0/IH, 1110 3aIPOBAKYIOTHCS B CUTYaIlii, BITMIHHOI BiJf HOpMaJIbHOI
[6, c. 17-85].

Ha nmporuBary nepmuii Mmozeni, Moaenb «business-as-usual» Takoro MOHATTS, SK Ha3BHUYAHI TTOBHO-
Ba)XCHHS, HE MICTHTb. 3aX0[H, Y)KUTI B MeKax HAA3BUYAHOTO CTaHy, € JIUIIe OKPEMUM PiZHOBHIOM 3aCTO-
CyBaHHS MPaBOBUX HOPM JI0 BiAMIHHOI BiJ HOPMaJbHOI CHTYyaIlii, TAKUM YMHOM IXHS 3aKOHHICTH ITiJUJISTAE
3BUYANHIN IOpUANYHIN TiepeBipii. 3aK0H MEperysIIacThCs, ale HOro HOPMATUBHUIN XapaKTep 3aJIHIIacThCs
He3MiHHUM [6, c. 86—109].

Tpets monens ['pocca it Hi Aonaiina, «HaI3aKOHHICTEY, € TaKOK0, IO 3aiiMa€e MPOMIKHY TTO3HINIO MK
nBoMa monepeanimMu, [loBToprotoun monens «business-as-usual», Momenp HaA3aKOHHOCTI Ti/IIa€ 3aKOHHICTh
HaJ3BUYAHUX MIOBHOBAYKEHH TaKii caMill epeBipIli, SK i 3BUYAIHI MPaBOBI HOPMH. 3a II€I0 MOAEILTIO, BUKO-
PUCTaHHA HaJ3BHYAlHUX MOBHOBA)XEHb € HE3aKOHHWUM, OCKUIBKH BOHHW TIEPEBUIIYIOTH MOBHOBAXECHHS 3BH-
YaifHUX MPaBOBHUX HOPM [6, ¢. 111]. Oxgrak monemi «business-as-usual» 1 HaA3aKOHHOCTI PO3XOIATHCS 3 OLITBII
(hyHIamMeHTampHOTO MUTaHHS. Moens HaI3aKOHHOCTI BU3HAE, 0 HE3aKOHHICTh HAI3BUYAHNX TIOBHOBAKEHD
MOKe OyTH BUIIpaBiieHa MUIAXOM pi3HUX parudikarmiii [6, c. 130-162], 1 BimMiHHa prica HaOMImKae MOJIENb
HAJ3aKOHHOCTI CKOpillle 10 ajamnTailii, HiXk 10 Moaerni «business-as-usual». Hag3zsn4aiiHi TOBHOBa)KEHHS HE
€ Hi epekaniOpoBaHUM 3aCTOCYBaHHSIM 3BHYAWHUX MpaBWI, SIK Tependadae Moaens «business-as-usualy, Hi
3aCTOCYBaHHSIM IPABOBHUX 3aXOJiB 3TiHO 3 MOJEIUTIO afanTailii. PazoM yci Tpu Mofielni moromKyoThCs MO0
(hakTHIHOTO PO3MEXKYBaHHS MK BUHSTKOM 1 HOPMOIO, ajieé MaroTh Pi3HI MO HAa HOPMAaTUBHUM XapakTep
HaA3BUYaMHUX ITOBHOBAYKEHbD.

Sk mokazana TiobanpHa MPaKTHKa HAJ3BHYAHUX MMOBHOBaXXCHb, MMpaBoBa 0aza, M0 1X perysroe, 9u
KOHCTHUTYIIifHA, UM 3aKOHO/aBYa, Ma€ OyTH JOCHUTh THYYKOIO, 00 ypaxoByBaTH HemepeadadeHi 00CTaBHHU
[6, c. 79-85]. Tak, mpoueaypH 3ampOBa/DKEHHS Ta IMOJANBIIOTO 3AIHCHEHHS HaI3BUYAHUX ITOBHOBAaXKCHb
MAaloTh TependadaTucs YNHHOI MPaBOBOIO 0a3010. AJie HaA3BHYAiHI MMOBHOBAXKEHHS MAlOTh ypaxOBYBaTH
OTpedn peanbHUX CUTYAIlii, aJpke MOTepeIHINd KaTalor HaJ3BHYaifHIX TOBHOBaXXeHb, IMOBIpHIiIe, He Oyme
BrueprHUM [1, c. 90-100], Tomy cipoOu monepeaHpOT0 PeryIIOBaHH HAA3BUYAHAX MMOBHOBAKEHD BUTIIA-
TAIOThH JINIIE K MPUHHATTSA Oa)kaHoTro 3a JificHe. Moenps amanTaiii IpuIrycKae, o HaBiTh HEKOAU(iKOBaHi
3aX0/IM HE € HE3aKOHHUMH [7, c. 67—-84].

KonctuTymionanisM po3misiiae 1Ba CTaHW TpaBa: 3BUYAHE BEPXOBEHCTBO ITpaBa Ta HaA3BUYAWHUI
ctad. HopMaTtiBHA MOABIHHICTS 3BUUAafHOTO BEPXOBEHCTBA MPaBa W pEXXUMY HA/JA3BUYAHUX TTOBHOBAKEHB
JIeKUTH B OCHOBI Mozieni ananTarii. Ha mpotusary iii, 3a momensmu «business-as-usual» i «HaameraapHOCTI»,
yci HaJ3BUYaifHI TOBHOBAXEHHS € HACIIAKAMH TOJTITHYHHUX BIUTMBIB. OTHAK TP JETAITBHIIIOMY PO3IIISIL Pi3-
HUIIS MK MOJIEIIITIO aJjanTallii Ta JBOMa iHIIMMHU MOJIENISIMU He Taka (yHIaMeHTaIbHA, K 3a3Ha9a€ThCS BUIIIE.
Xoda obOuaBi mMomedni, «business-as-usualy» i «HaIEralbHICTHY, HAMOIATAIOTh HA TOMY, 100 HaA3BUYAKHI
3aXO/IM MiJIATa N TIEpeBipIli 3BUMaifHUMH MTPaBOBUMH HOPMaMH, KOJTHA 3 HUX HE BUKITIOYAE PEIIEBAHTHOCTI
BHHATKOBOI CHUTYyAIlil 1O MUTaHHS 3aKOHHOCTI. HaroMicTe pilieHHs Mmoo 3aKOHHOCTI [1iif BUKOHABYOI BIIA/IH,
BKJTFOYAFOYH Ti, IO IPUIMAIOTHCS B HAJ3BHYAITHOMY CTaHi, 3aBXK/IM 3aJieKaTh BiJ KOHTEKCTy [8, c. 1119-21].
3aBIsSKH KOHTEKCTO3aJIE)KHOMY TIyMadeHHIO, 3BUYaifHe BEPXOBEHCTBO MpaBa e(heKTUBHO IepeKaliOpyeThes
JUTS OI[iHIOBAaHHS BiAIIOBITHOTO HaJA3BHYalHOTO 3axomy. Momenb «business-as-usual» 3BOAHTBCS 1O TOTO,
mo I'pocc i Hi AonaitH BHU3HaYalOTh 5K «iHTEepHpeTallifHe IPUCTOCYBAHHS» 3TiAHO 3 MOJAEIUIIO0 MPUCTOCY-
BaHHA [0, c. 72—79]. Han3puuaiiHi MOBHOBa)KEHHSI HE € HE3aKOHHUMH, aJie JIFOTh 3T1HO 3 IepeKaTiOpoBaHuM
mpaBoBHUM TopsiakoM. ['pocc i Hi Aomaiin Takox 3a3Ha4aroTh, IO B OCHOBI MOJIeli HA/JIETATBHOCTI JIE)KHUTh
«eTHKa TOJITHYHOI BiiMoBinambHOCTI» [6, ¢. 113—134]. dakTHyHO 1€ KOJIEKTUBHE TIOITHYHE Ta HOPMATUBHE
CYIDKSHHS OO0 Ha/[3BHYAHHUX 3aXOiB, Y)KUTHX y BUHATKOBIN cutyarlii. Hag3BuyaiitHi TOBHOBaXkEHHS — I1e
HE HE3aKOHHA TOJIITHKA, BOHA KEPYETHCS €TUKOIO MOJIITUYHOI BiMOBIIATBHOCTI, SIKa Ji€ K OKpEeMHUi HOpMa-
TUBHMH NOPSIAOK [9, c. 25-53].

B3aeM03B 30Kk MiX MPaBOM 1 MOJITHKOIO BU3HAYAETHCS KOHCTUTYIIHHUM TOpsakoM. KoHCTHTYIIIH-
HUH TOPSAIOK — II€ IHCTHUTYIIfHA CTPYKTYpa, 32 JOIMIOMOTOI0 SIKO1 IONITHKA Ta MPAaBO B3AEMOMIIOTH 3 METOIO
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CTPYKTYPYBaHHS i MpUOOPKaHHS MOJMITHYHUX CHJI. 3 OISy Ha TE IO HAA3BUYAMHUI CTaH CXUIBHUN BUKIIHU-
KaTH peaxilii, o BUXOAATH 3a paMKH, Iepe0adeHi MpaBOBUMHI HOPMaMH, BiH YBa)Ka€ThCS BTUICHHSM ITOJi-
THKH, BIIOKpEMIIEHOI BiJ HOpMaTuBHOCTI [4, ¢. 97—100]. BinnmosingHo, BiTOKpEeMIICHHS 3BUYaifHOTO TIPaBOBOTO
MOPSIAKY BiJ HAA3BUYANHMX MMOBHOBAXKECHb € IHCTPYMEHTOM B YIIPaBIiHHI B3a€MOBIIHOCHMHAMH MiX IPaBOM
i moJtiThkoro [6, c. 171].

HopmartuBHa nyanbHICTh JIKUTh B OCHOBI «IIEPEMHUKAHHS PEKUMIB» y IPABOBOMY PETYJIIOBaHHI Haj-
3BHYAafHUX MOBHOBaXEHbH [5, c. 239]. PexxuMm mpaBa maHye B cTaHi HOPMH, KOJHM KpW3a BUTICHSE LIEH CTaH,
PEKUM IIpaBa MEPEKIIIOYAETHCS Ha PEXKUM HAaJ3BUYaHHUX IOBHOBA)KEHb, SIKUI CIIPAMOBAaHUI Ha BIIHOBJIECHHS
CTaHy HOPMH, IIO € MEepeayMOBOIO s (YHKIIOHYBaHHS PeKUMY IpaBa. Tomy 3AifiCHEHHS HaA3BHYAHHUX
IIOBHOBAXKEHB € pajie (QyHKLI€I NOMITUKH, HXK mpaBa. OnHAK, SIK 3a3HAYAIOCs BUILE, HAA3BUYAHHUMA CTaH
€ HE XaocoM, a rnepenodayae iHINI MOPSAAOK PETYIIOBAHHS, 32 IKOTO KOHKPETHI 3aX0I1 BXHBAIOTHCSI B YMOBaX
BHHATKOBHX 00CTaBHH [6, c. 162; 10, c. 12]. HopmaTtuBHa nyanpHICTE 3a0e31edye KOHIETITYyaIbHIH IHCTPYMEHT
JUTS YTIPABITIHHSA PO3MEKYBaHHSIM MK TPaBOM i MOJITHKOI B KOHCTHTYIiOHANI3aMii HAA3BUIAHHNAX TTOBHO-
BakeHb. CyO’€KT, 10 MEPEKIIIOUaE PEKUM TpaBa HA PEXHUM HaA3BHYAMHUX ITOBHOBAKCHb, € IIEHTPATIbHUM
Yy KOHCTHUTYLIHHOMY AMCKYpCl IIOJO HaA3BHUYANHMX MOBHOBakeHb. OCKIJIBKM HaA3BHYalHI MOBHOBAaXXEHHS
€ BIIMTOBI/ITIO HAa CUTYAIII0 BUHATKY, TUTAaHHS MIPO T€, XTO IHIIMIIOE IIeH Mepexi, IepeTBOPIOEThCS Ha MU TAHHS
PO T€, XTO OLIIHIOE CUTYALI0 Ta BU3HAYAE i1 IK HOpMY UM BUHATOK. CaMe 1ieil cy0’eKT pakTHUHO BONOIE HAl-
BHUIIIOIO BIIAJIOI0 B IPABOBOMY IOPSIKY, Ai€ K HOCil CyBEpEHITETY, «CyBEPEHOM € TOH, XTO BU3HAYA€ BUHATOK»
[10, c. 1]. 3a LlIMiTTOM, TOJIOBa BUKOHABYOI BIIA/IA € IHCTUTYIIHHAM HOCIEM CYBEPEHITETY i Ma€ MOHOIIOIIIO
Ha PILICHHS 0RO NEPEXOAY BiJl 3BUYaiHOI0 BEPXOBEHCTBA IIPaBa J0 HaA3BUYAiHUX IOBHOBAXXEHbB 1 HABIIAKH.
KoHTpons Hag MM BUpIIIANEHUM ITEpEMHUKadeM HOBHICTIO 3HAXOAUTHCS B pyKax BUKOHaB4oi Biaau [11, c. 8,
154, 159]. llpunucyBanns LlIMiTTOM CyBepeHITETy TOIOBI BUKOHABYOI BIaJIM CIIPUMMAETHCS K O3HAKA HOTO
MIPUXWIBHOCTI 10 aBTOopUTapu3My [6, c¢. 167], ane LImiTT BimoOpakae mparHeHHs TPOMAaJCHKOCTI 10 MIBU/I-
KOI 3aCTIOKIMIMBOI peakilii 3 00Ky ypsIy, KOJM CTaH HOPMAJIHOCTI 3a3HA€ BIUIMBY HeTependavdeHux Momin
[1, c. 44-47]. Came BUKOHABYA BIIaJla € HAWOLIBII 3AATHOO MiATH IIBUIKO, OO BigpearyBaTH Ha 3aIUT TPo-
MazachkocTi [11, c. 8—10]. Ane Taxi aii ypsay € BUMIpaBIaHNMH 32 iCHYBaHHS pealbHOI BUHATKOBOI CHTYaIlii,
a He Cy0’€KTUBHOI OIIHKH IO/l KePiBHUKOM BUKOHABYOI Biamu [5, c. 226]. [lutanHs, K BiOpi3HUTH peab-
HUH HaJ[3BUYAHHUI CTaH Bifl yIaBAaHOTO, € OCHOBHOIO MTPOOIEMOIO B IHCTUTYIIIHHOMY TU3aiHI Ha[3BHYAHIX
IIOBHOBAKCHb.

Hagith y TuX KpaiHaX, ¢ BUKOHaBYa Bajla KOHCTUTYIIITHO yIIOBHOBa)KEHA iHIIIIOBATH HAJ[3BHYAHI
3aXO/IM JUIA pearyBaHHS Ha BUHSATKOBI MMOJii, iX TPUBANICTh HE € HEOOMexeHoto. HaroMicTs (yHKITIOHYBaHHS
Ha/I3BUYAHUX MTOBHOBAKEHD NepeAdadeHo MPOTIroM 3a34ajieriib BU3HAUCHOIO MEPioy vyacy, POIOBKEHHS
ix nii motpeOye cxBajeHHs nmapiaaMeHToM. IlomiTuaHa criBIpars Mik BUKOHABUYOIO Ta 3aKOHOJABUOIO BIIAI0I0
3aMiHHMJIa BUKOHABYY MOHOTIOJNIIO HA HAA3BUYAlHI ITOBHOBAKEHHS B KOHCTUTYIINHHIN mipakTui micns Apyroi
CBITOBOI BiifHH [ 1, c. 68]. Bumora cxBajeHHS apIaMEeHTOM PO3TIAIAETHCS K BU3HAHHS BYKIIMBOCTI IO THY-
HOTO KOHTPOITIO B MICIIBOEHHIM KOHCTHTYIIIOHATI3AIl1 HAA3BUYaHNX TOBHOBaXKeHb. O4iKyBajocs, MO KOTHi-
TUBHI TIOMHJIKH MIOI0 HAJA3BUYAWHOTO CTaHy OyAyTh YCYHYTI 4epe3 IHCTUTYLIHHUHN Aiaior MiXK BUKOHABYOIO
BJIaJI010 Ta MMapjJaMEHTOM, a/IKEe CXBaJCHHS MMapJaMEeHTOM Majlo BUKOHYBATH (YHKIIIO IIEPEBIPKH peaqbHOCTI
Ha/3BUYAHHOTO CTaHy.

[IpoGmema KOHCTUTYITIOHATI3AIlIT HAI3BUIaHHUX TOBHOBaXKeHB Y X XI CTONITTI 3MIIy€eThCS 13 Cy0 €KTa
MEPEMHUKAaHHS PSKUMY Ha T€, XTO BUHOCHUTUME OCTATOYHE PIIICHHS IIOJO0 OOIPYHTOBAHOCTI pearyBaHHS Ha
HaJ3BUYaiHI cutyarii [6, c. 137-142], sk Hachigok 3pocTae poib cynoBoi Biagu. CymnoBa Blaja He 3aBKIN
CKacye TIOJNIITUYHE PIllIeHHS PO 3alpOBa/DKEHHS HA/I3BUYaHUX TMOBHOBakeHb [ 1, c. 101], ane Ham3BuuaiiHi
3aX0IH, Y>KUTI B KPU30BI YacH, 3aJIMIIAIOTHCS i KOHTPOJIEM CYIOBOI BJIQAM HABITh MIiCIS 3aBEPLICHHS Hal-
3BUUaifHOTO cTany [12, c. 197]. CynoBa Biaja BHHOCUTH OCTAaTOYHE PillIEeHHS MIONO MPaBOMIPHOCTI 3aCTOCY-
BaHHSI HAA3BUYAIHUX OBHOBa)XEHb. TaKUM YHHOM, Cyl0Ba BiaJa CTA€ IEHTPOM KOHTPOJIIO 00 KOHCTUTY-
IioHai3amii Haa3BUIAHIX MTOBHOBaXKEHD [12, ¢. 129—49].

BapTo BigmiTHTH, 110 HEMAE JTIHIHHOTO PyXy BiJl BUKOHABYOI B J0 3aKOHOIABYOI i Jalli 10 CyIOBOT
TUTKM B KOHCTHUTYITIOHATI3AIl] HAa3BUYaHUX TTOBHOBa)KeHb. HaBmakw, yCi TpHW TiNKH BIAAW € BaXXIIMBUMHU
100 MPUHHATTS OOTPYHTOBAaHUX PillleHb PO HAA3BUYANHI TOBHOBaXEHHS [1, c. 66].

IIpy 1pOMy OKpEeMHM IUCKYPCOM y KOHCTHTYLIOHAJI3Mi 3aJIMINAETHCS HOpMAali3alis HaA3BHYai-
HUX ITOBHOB&)XEHb 1 HaA3BUUaiiHOTO cTany. Hopmanizanist Hai3BHYaiHOTO CTaHy — Li€ HE IIPOCTO Pe3ysbTaT
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BH3HAHHS TPHUBAJIOl BiIMIHHOCTI peaslbHOI CHUTYyaIliii Biff cTaHy HOpManbHOCTI. Han3Buuaitamii ctan Tpaau-
LiHO CTOCYBAaBCSl PAaNTOBUX, PIAKICHUX 1 THMYacOBHX IOAIH, ale € MPUKIaAW HAA3BHYANHOTO CTaHy, II0
TPUBAB [0 TPHOX AECATUIITE. HOpMaTHBHI 3MiHHM TaKOXK CHPUSIOTH HOpMalizallii Haa3Bu4aiHoro crany. Ilicis
HOpMaJi3amii HaA3BUYANHOTO CTaHy 3MiHIOIOTHCS CIIBBiAHOLICHHS MK 3BUYAHUM PEXHMOM BEPXOBEHCTBA
IIpaBa i pe>KUMOM HaJ3BUYANHMX MOBHOBa)XEHb. BinmoBiaHO, HaA3BUYalHI TOBHOBAXEHHSI HOPMAaJIi3yIOThCS
nBoMa criocobamu. Ilepmnii, Sk Mokasye 4OTUPH OECSTUIITTS iICHYBaHHS BOEHHOTO CTaHy Ha TaiBaHi, KOIU
Ha/I3BUYAHUN PEXUM NPU3YIHHAE Ii10 3BUYaHOI0 KOHCTUTYLIHHOTO mopsAaKy. I1ix yac aii BoeHHOTO cTany
BCi cITy»kOn Oe31ekH, BKIIFOYAr0YH MONIIiI0, Oy TIepeaaHi Imi 1 KOMaHyBaHHS BiiicbkoBHX [13, c. 91]. LluBinb-
HUH KOHTPOJb HaJl BIICHKOBUMHU, 3aKPITUIEHUH Y KOHCTUTYIIi1, OyB ckacoBaHui. Lleit mpukiiag cBiqIUTH PO
T€, 0 PO3MIMPEHUI HAA3BUYAHHUN PEXHUM HE MPOCTO MOPYIIyE HOPMH 3BHYAMHOTO BEPXOBEHCTBA IIPABa,
a (aKTHYHO CKacOBY€ BeCh KOHCTUTYHIWHUH MOpAIoK [5, c. 220]. Jpyruii nuisix 10 HOpMami3alii € mpocTi-
LIMM: YIHCaTH HaJ3BUYaliHi IOBHOBAKCHHS y 3BUYaliHE BEPXOBEHCTBO MPaBa 3a JOIOMOT0I0 Pi3HUX CTATYTIB.
Tak oOuaBa NUIIXKU HOpMasi3alil HaA3BUYaHHNX MOBHOBAXXEHb (DAKTHYHO MEPETBOPIOIOTH 3BUYANHE BEPXO-
BEHCTBO IIpaBa Ha NPABOBUH MEXaHi3M, 1[0 pearye Ha HaA3BUYAiHI cuTyamii, 3MIHIOIOYH XapakKTep YChOro
paBOBOro Nopsaky [4, c. 189-195].

Sk 3a3HavanoCs BUILE, CYIOBUH KOHTPOJIb 3AJUILIAETHCS 3aCO00M BUIIPABJICHHS HEJOMIKIB MOTITUYHOTO
KOHTPOJTIO, IO 3a0€3MeUy€EThCS HapIaMeHTOM, SIKHi, Y CBOIO YepTry, KOHTPOJIIOE BUKOHABYY BiIay. X04ya CyaoBa
BJaJa MoXe OyTH JIOSUTBHOIO JI0 1ili BUKOHABYOI BIaH MiJ 4ac KPU3H, 11 pillIeHHS MalOTh KOHCTUTYLIHHE 3Ha-
YEeHHS U MicIs HaA3BUYAHOTO CTaHy, OCKIJIBKM BOHM aHAJi3yIOTh Ta OL[IHIOIOTh HaA3BUYaiHI TOBHOBAKCHHSI.

OTxe, 31 3pOCTaHHAM KUTBKOCTI HaI3BUYaiHUX 3aXO0/iB, 110 MPUHMAIOTHCS B Cy4aCHOMY 3aKOHOIABCTBI,
MU BCTYNIWIM B €NOXy HOpMaii3auii Haa3BHUallHUX MOBHOBa)KeHb. [IpomoHOBaHI pe3ynbraTH JOCITiIKEHHS
€ HACJI1IKOM IepEOCMUCIICHHS KOHCTUTYLIOHAMI3a1ii Haq3BUYaifHIX TOBHOBAXKEHB 3 OISy HAa HOpMaJi3alio
Ha/J3BUYAHOrO cTaHy. Bu3sHaueHO HOpMAaTHBHY HOABIHHICTH HOPMAaJBHOCTI ¥ BUHSTKY; IHCTHTYLIHHO BOHA
30cepe/lkeHa Ha imeHTUdIKaIil iHCTUTYIIIHHOTO CyBepeHiTeTy Ta Horo cy0’ekTa. 3poOlieHO BHCHOBOK, IO
KOHCTHUTYLIOHATI3alisd HaJ3BUYaiHUX OBHOB)XEHb MA€ 3A1MCHIOBATUCS 32 YYacTIO BUKOHABUOI BIaH, sIKa
iX 3ampoBa;Xye, 3aKOHOAABYOT BIaAH, 0 iX MOTOIKYE, 1 CyIOBOI, Ha Ky IMOKIAaNa€ThCs BiANOBIAAIbHICT
OIIIHIOBaHHA OOTPYHTOBAaHOCTI Ha/I3BUYafHUX TOBHOBA)KEHB Y KOHKPETHIH cuTyarlii. CyaoBa Biaja Mae JisiTH
SIK IHCTUTYLIIHNH KaTami3aTop i popMyBaHHS KOJIEKTHBHOTO CyCIIIBHOTO CYIXKEHHS L1010 HaA3BUYaiHOTO
cTaHy. 3aMicTh TOTO, MO0 OpaTh Ha ceOe IHCTUTYIIHMI CYBEPEHITET, CYIOBa BJIaJja MOXKE CTBOPUTH YMOBHU
IUIs1 IEPEOCMUCIICHHS HaA3BUYaHUX TIOBHOBAXKEHb 3 MOIVISLY MOJITHYHOI BiIIOBIAaIbHOCTI BIaaAU i 3p0OUTH
Ha/J3BUYAHMHN cTaH BUAMMUM Ul TPOMAAChKOCTI. [lofanbiioro gocnimkeHHs HOTpeOy 0Tk IUIIXH i METOIu
KOHCTHTYali3anii Hal3BUYaiHUX IOBHOBAXXEHb.
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AHomauis. Y pocnifjkeHHi npoaHanisoBaHO KIHOYOBi YNHHMKW BiAHOBIEHHS OOBIpU OO IHCTUTYTY CTpaxy-
BaHHsS1 — CTBOPEHHS YHihikoBaHOi Aep)KaBHOI cucTemmn o6MiKy BUSIBIIEHMX BMNAAKIB CTPAXOBOro LAaxpancTea
Ta eanHMx 6a3 gaHux cyb’eKTiB MiABULLIEHOTO PU3NKY. 3ayBaXkeHO, L0 CTPaxoBUA PUHOK NMPOMLLOB CKITagHWU
LIMAX PO3BMTKY BiJ XaOTMYHMX KOOMEPAaTMBHMX MPaKTUK OO BMPOBAMKEHHS AKICHMX CTPaxoBUX nporpam 3a
MiXXHapoAHUMU cTaHdapTaMu. HeraTMBHMI OOCBIA NOrO CTaHOBMEHHS Bigobpaxae cuctemHi npobnemu TpaH-
chopmalii ekoHOMikM nepexigHoro nepiogy. HisnbHiCTb 3HAYHOT KiNbKOCTI KOMMaHin 3a yMoB cnabkoro aep-
XKaBHOIO KOHTPOMO CNpusna MOLUUPEHHIO LIaXpancbKMX NPaKTUK i NigpuBY AOBIPM OO CTPaAxXOBOro iHCTUTYTY.
KoHcTaToBaHO Taki Mpobrnemu cy4acHOro CTpaxoBOrO PWHKY, ik He[oBpOCOBICHA KOHKYPEHLUis, BiACYTHICTb
cTparTerin po3BUTKY, HE3aKOHHE BMBEAEHHS KaniTany 1 yxurneHHs Big nogatkis. OcobnuBo pu3nkoBMMM 3anu-
LaoTbCHA aBTOCTPaxyBaHHS, MeanyHe, couianbHe Ta ManHoBE CTpaxyBaHHS, Ae NOLWMPEHi YNCHEHHI BUNaaKkm
LaxpancTBa. YCTAHOBMEHO, LLO KIHOYOBOK NPUYMHOKD TakMX MPOLECIB € BiACYTHICTb €4MHOI 6a3n gaHux npo
Laxpanceki Aii Ta pu3nkosux cyb’ekTiB. HasBHICTb UeHTpanidoBaHoi cuctemm morna 6 crtatm eekTUBHUM
iHCTPYMEHTOM NpeBeHLLiT NpaBoNopyLUEHb i 3MiLLHEHHSA NPO30POCTi PUHKY. 3anPONOHOBAHO CTBOPEHHS 3ararb-
HOZOCTYMHOIO PEECTPY CTPAxXOBUX LLIAXPANCTB, L0 akymynioBas 61 BigoMOCTi Npo HegoBPOCOBICHUX KIIEHTIB
i IXHIX cniByYacHWKiB. Bu3HayeHo O0BipY SIK KNMHOYOBUA YNHHUK PYHKLIIOHYBaHHS CTPaxXoOBOro CEKTOPY, OCKINbKN
came BOHa hOPMYE NOSINBHICTb KITIEHTIB, 3HWXKYE PU3MKU LLIAXpanCcTBa Ta 3MiLHIOE penyTauiiHy cTabinbHICTb
CTPaxoBUX KOMMNaHiN. YCTAHOBMEHO, WO eeKTUBHICTb AIANbHOCTI CTpaxoBukiB 6Ge3nocepenHbo 3anexuTb Big
(PiHaHCOBOI CTINKOCTI, NIKBIAHOCTI, 4iNOBOI aKTUBHOCTI 1 peHTabenbHOCTi. EpekTMBHMIA pO3BUTOK BITYM3HS-
HOro CTPaxXOBOro PUHKY HEMOXITMBUIA B€3 KOMMIIEKCHOIO PErytoBaHHS, CTBOPEHHST €AUHOIO iHbopMaLinHOro
npocTtopy 6e3nekun Ta NOCUNEHHS LOBIPY SIK CTPaTEriYHOro peCcypcy CTanoro 3pocTaHHs.

Knrouoei crioga: cTpaxyBaHHS; CTPaxoBWIA PU3NK; CTPAXOBE LUAaXpancTBO; CTPAXOBUIA PUHOK; CyD’ekTn (yyac-
HMKWN) CTPaxXOBMX BiAHOCWH; EAMHA AepXaBHa cuctema obniky BUSIBNEHNX BUNAAKIB CTPAXOBOro LIaxpancTea;
eavHa 6asa gaHux cyb’ekTiB MigBMLLEHOrO PU3KMKY; OOBIpa.
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Abstract. The study analyzed the factors in restoring trust in the institution of insurance, namely
the establishment of a unified state system for recording detected cases of insurance fraud and consolidated
databases of high-risk entities. It is noted that the insurance market has undergone a complex path
of development, evolving from chaotic cooperative practices to the implementation of high-quality insurance
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programs in line with international standards. The negative experience of its formation reflects systemic problems
inherent in the transformation of a transitional economy. The operation of a significant number of companies
under conditions of weak state control contributed to the spread of fraudulent practices and the erosion of trust
in the insurance institution.

The research identifies the main problems of the contemporary insurance market, including unfair
competition, the absence of development strategies, unlawful capital outflows, and tax evasion. Particular risk
areas remain in auto, health, social, and property insurance, where numerous cases of fraud are widespread.
The absence of a unified database on fraudulent activities and high-risk entities is established as a key reason
for these processes. The existence of a centralized system could serve as an effective instrument for preventing
violations and enhancing market transparency.

The study proposes the creation of a publicly accessible register of insurance fraud that would consolidate
information about dishonest client and their accomplices. Trust is defined as a key factor in the functioning
ofthe insurance sector, as it shapes customer loyalty, reduces the risks of fraud, and strengthens the reputational
stability of insurance companies. It is determined that the effectiveness of insurers’ activities directly depends
on financial stability, liquidity, business activity, and profitability. The effective development of the national
insurance market is deemed impossible without comprehensive regulation, the creation of a unified information
security space, and the strengthening of trust as a strategic resource for sustainable growth.

Key words: insurance; insurance fraud; insurance market; subject of insurance relations; unified state sys-
tem for recording detected cases of insurance fraud; unified database of high-risk entities; trust.

B ymoBax 3akoHOaB401 HEBU3HAYEHOCTI, BIZICyTHOCTI HAJIE)KHOTO AEP:KABHOIO PETYJIIOBAHHS B HALlO-
HaJILHOMY CTPaxoBOMY IPOCTOpi 3a3BHYail OPMY€ETHCS 3HAUHA KIIbKICTh KOMITAHIH, TiSUIbHICTD SIKUX, MACKY-
IOUMCH i JIETITUMHY CTPaxoBY MPAaKTUKY, (pakTHUHO HaOyBae O3HAK IIAaXpaiicTBa, TUM CaMHM IUCKPEAUTY-
I0YH 1/1€10 CTPaxOBOTO 3aXUCTy 1 MiIPUBAIOYH IOBIPY HACEIEHHS 10 IHCTUTYTY CTpaxyBaHHS 3arajoM.

BusHauanbHa npuYKMHA MNOLIMPEHHS CTPAaXOBOTO IAXpalCTBa — BiACYTHICTh KOHCOMNiJOBAaHOI Ta YHi-
¢ikoBaHoOi iH(OpMaLiiiHOT CHCTEMH, 10 aKyMyJroBaja O BiZIOMOCTI po BHUABJIECHI (PaKTH MPOTUIPABHUX il
y 1iit cdepi. 3a ymoB (hparmenTapHocTi iHpoOpManii cTpaxoBi opraHizauii Jif0Th i30J50BaHO, HE MaIOYU MOX-
JIMBOCTI KOMYHIKaIil i OIepaTUBHOTO 0OOMiHY JaHUMH IIOJ0 OCi0, SIKi BXKe BUKPUTI Ta Oy MPUUYETHI 10 IIaX-
paliCbKHX CXEM HE3aKOHHOTO OJIEpKaHHS CTPaXOBUX BUILIAT.

BincyTHicTs iHTErpoBaHOr0 iHGOpPMaLiHOTO IpocTOpy Y chepi Oe3neKn CTpaxoBUX BiTHOCHH CTBOPIOE
NepeayMOBH Ul pELMINBY MIaxpaiChKHX Mili, 0cOONIMBO B pasi mepexony KIi€HTa BiJ ofHiel cTpaxoBoi opra-
Hizamii 1o iHmoi. Ha npotuBary 11,0My, CTBOpEHHS €IMHOI IeP>KaBHOI CHCTEMU OONIKYy BUSBICHHX BUIMAIKIB
CTPaxoBOro HIaxpaiicTsa i 0a3u gaHUX Cy0’ €KTIB MiIBUILEHOTO PU3UKY MOIIO O CTaTH BarOMUM KPOKOM JUISI
MiABUIICHHS TPO30POCTi PYyHKIIOHYBaHHS CTPAaXOBOTO PHHKY Ta CHPUSUIO O 3MIIIHEHHIO TOBIpH CTpaxyBalib-
HUKIB /10 HBOTO 3arajoM.

OxpeMi acmexkTu, HOB’si3aHi 3 NUTAHHSAMM TMPOTHIIl CTPAaXOBOMY IIAXPaCTBY SK CTPATETi4YHOMY
HanpsiMy BiJHOBJICHHS CYCIIBHOI TOBIpH 10 CTPAaxOBOTO PUHKY, (OPMYBaHHS €IUHOTO PEECTPY HEAOOPO-
COBICHMX CTpaxyBaJIbHHUKIB, IPO30POCTi TiSUIBHOCTI CTPaXOBUX KOMIAaHid, COLiaJbHO-IIPABOBUM HACIHiJKaM
CTPaxoBOTO MIaxpaicTBa, yNPOBAIKEHHSI ETUYHHUX CTAHAAPTIB Y AISUTBHOCTI CTPaxOBUX KOMIIaHid 3 METOIO
iABHUIICHHS JOBipH KIi€HTIB y nmpausx posrsaanu JI. borpinosuesa, O. bonnapyk, T. Benrep, JI. BoiiToBuy,
O. Knrouka, T. MopryHosa, B. ®ypman Ta inmii.

MeTor10 TOCTiIKEHHS € aHai3 e(heKTUBHUX MEXaH13MiB MPOTHIiT CTPAXOBOMY IIaXPaWCTBY — CTBOPEHHS
yHi(pikoBaHOI IepKaBHOI CUCTEMH 00Ky BUSIBICHUX BUIA/IKIB CTPAX0OBOI'0 IIaXpaicTBa Ta €JUHUX 0a3 JTaHUX
Cy0’€KTiB MiABULICHOTO PU3UKY SIK KJIIOYOBUX YMHHUKIB BiZIHOBJICHHS JOBIpH 10 IHCTUTYTY CTpaxyBaHHS.

Bitun3HAHMIT PUHOK CTpaxyBaHHS €BOJIIOLIOHYBaB Bil HEBPETYJILOBAaHMX KOOIEPATUBHHUX MPAKTHK
i3 PU3MKOBHM CTpPaxXyBaHHsIM, IO CYNPOBODKYBAJUCS HE3aKOHHHM IPHUBIACHEHHSM KOIUTIB KIIEHTIB, 110
3aIpOBaPKEHHsI BUCOKOAKICHUX CTPaxOBHX MPOrpaM, PO3poOJeHUX BiANOBIIHO 10 MIXKHAPOAHUX CTaHIAp-
TiB 1 CIIpIMOBAaHUX Ha BCEOIUHMIA 3aXMCT MpaB Ta iHTEpECiB CTpaxyBalbHUKIB. [Ipobnemuunit nusix gopmy-
BaHHsI YKPaiHCBKOTO CTPAaXxOBOTO PHHKY CIYT'Y€ IMOKa30BOIO UTIOCTPALi€l0 CUCTEMHHX TPYIHOLIIB, IPUTaMaH-
HUX TpaHC(OpMaLil eKOHOMIKH MEPEXiTHOTO THUILY, a TAKOXK HOCTYIOBOIO BIIPOBAKEHHS HOBUX (hiHAHCOBUX
IHCTUTYTIB.

HopmatuBHe BperynroBaHHS yKpaiHCHKOTO CTPaxOBOTO PUHKY BUMarae LiTiCHOI cTparerii, 31aTHoi BOA-
HOYAC TapaHTyBaTu PaBOBY BU3HAYCHICTH OisSUIBHOCTI CTPaXOBUX KOMITaHiH 1 3a0€3MEeUNTH HAJICKHUN PiBEHb
3aXHCTy CTpaxyBaJbHUKIB BiJl MOXKIIMBUX PU3HUKIB 1 piHAHCOBUX yTpaT.
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B ymoBax 3akoHO#aBUOi HEBHU3HAYEHOCTI, BIACYTHOCTI €(EKTUBHOIO IEPKABHOTO KOHTPOIIO Cop-
MyBaJIacsl 3HauyHa KiJIbKICTh CTPAaXOBHX OpraHi3aliid, fKa, YBOISIYM B OMaHy CTpaxyBaJIbHUKIB, (PaKTHUIHO
3ailicHIOBaNa OiSUTBHICTB 3 O3HAKaMH LIaxpaiicTBa Ta MigpuBaia AOBIpY A0 IHCTUTYTY CTpaxyBaHHS 3arajioM.
Koncraryroun OCHOBHI MPUYMHW W HENONIKH 3raJlaHoTO TMPAaBOBOTO BAKYyMY, IHCTHUTYIIHOI CIaOKOCTI Ta
M0SIBU HEJOOPOCOBICHUX KOMIIaHIM Ha YKpaiHCBKOMY PHMHKY CTpaxoBuX Hociyrl, A. PynkoBcbkuil 3a3Hadae,
10 HANPUKIHIII MUHYJIOTO CTOJNITTS «3Ha4HA KiIbKICTH CTPaXOBHKIB HE Maja JOCTaTHHOTO PIBHS KaIliTaiy
1l aKTHBIB Ha TIOTAIIEHHS TUX 30MTKIB, SKUX 3a3HAJH KIEHTH» [6, C. 62]. Binbime Toro, 3a CBiTYEHASIM aBTOpA,
«OyBasy BUITAKH, KOJH KOIITIB CTPaXxOBUX (DOH/IIB HE BUCTAYaN0, a0W TIOKPUTH HEOOXiTHI 30MTKH, ITepeada-
YeH1 YMOBaMHU CTPaXOBOTO IOTOBOPY» [6, c. 62].

[onpu TpuBamMii poIeC eBOIOLI] HALlIOHAJBHOTO CTPAXOBOIO PUHKY, HU3KA CTPYKTYPHHUX OUC(HYHK-
1ii, 30kpema y cepi Oe3nexu, CTIHKOCTI CHCTEMH COITiaIbHOTO 3aXUCTY, TPOSBIB HEOOPOCOBICHOT KOHKYPEH-
mii # oOMekeHO1 IHCTUTYIIHHOI CIIPOMOXHOCTI OpPTaHiB PEryIIOBaHHS, 3AHINAIOTHCS CTATMMH BHKJIAKAMU
IU1s Horo po3BUTKY. Tak, aHai3yl0un Cy4acHUM CTaH PO3BUTKY LIbOIO CETMEHTY (hiHAaHCOBOTO PHUHKY, 3100y TKH
Ta HEJOMIKM (PyHKIIOHYBaHHS K OKPEMHUX CTPAXOBMX KOMIIaHIHM, TaK 1 BCi€l CHCTEMH CTpaxyBaHHS 3arajiom,
I. I'mamiii, I". amenko 3ayBaxytoTs: «[IpakTnuHa AificCHICTD CBIAYNTS, IO IMEepeBakHA OiIBIIICTh CTPAXOBHUX
KOMITaHii B YKpaiHi i moci mpaifroe 6e3 9iTKoi cTparerii po3BUTKY» [3, ¢. 79], a oIliHIOBaHHS [isSITBHOCTI Jes-
KHX 13 HUX CBITYUTH PO HASBHICTH MPOTUIIPABHOI Oi3HEC-METH — «BUBEACHHS KaITiTalTy, JIeTali3aIliio JOXO0IiB,
OTPUMaHMX HE3aKOHHHUM IUIIXOM, ONTHMI3allil0 IOAATKIB, Y TOMY YHCII IUIIXOM KOHBEpTalii 0e3roTiBKOBUX
KOIITIB Y TOTiBKY» [3, c. 79].

Bepyun no yBaru odimiifHo mpeicTaBIIeHi CTaTHCTUYHI 00MIKOBI JaHi PO CTpaxoBe MaxpaicTBo, 00csar
HEPO3KPUTHUX TMPaBOTOPYIICHb Yy Il cdepi, MOXKeMO BiA3HAYUTH HANOIIBII PU3WKOBI BHUAW CTPaXyBaHHS,
CYIPOBOIXEHI PO3IOBCIOMIKECHUMH BHIAIKaMU CTPAaxOBOTO0 oOMaHy a0o 3JOBXMBAaHHS IIOBIpOIO, a came:
y cthepi aBTOCTpaxyBaHHs — iHCIIeHyBaHHs HacTaHHs J|TTI, cBimome Ta HaBMHCHE TpUXOBaHH iHpOpMaIIii mpo
peanbHi ooctaBuan 1 Hacmigku JTII, iMitartis BUKpageHHS aBTOMOOINS; y cdepi MEANIHOTO CTPaxXyBaHHS —
3MOBa 3 TIPEACTABHUKAMY MEINYHIX 3aKJIa/iB 3 METOI BCTAHOBJIICHHS HEIOCTOBIPHUX AiarHo3iB i danbcudi-
Kallii JIMCTiB HeTpaIe3aaTHOCTi; y cdepi COmialbHOTO CTPaxXyBaHHS — MPUXOBYBAHHS JJOXO/IB 3 METOK) OTPH-
MaHHS BUIUIAT, HAJJaHHS HETIPaBIWBUX BiJIOMOCTEH MPO KiTBKICTh YTPUMAHI[IB 3 METOO 30UTBIIIEHHS PO3MIpY
coLiaJIbHOI JONOMOI'H, He)OpMasIbHE MpaLEeBIaIITyBaHHs 381 yXWICHHS BiJ] CIIJIATH CTPAXOBHX BHECKIB 3a
MIpaIiBHAKIB; y cepi cTpaxyBaHHA MaifHa — HA/IaHHS BUTAJIaHUX a00 3aBHINEHHX JaHUX MPO PO3Mip 30UTKIiB
yepes MOKeXKY, KpaAiKKy 9 iHII mofii Tomo [8, c. 134].

KirouoBa npruuHa HasiBHOTO Pi3HOMAHITTS ¥ MOAAJIBIIOTO 3pOCTaHHs KITBKOCTI BUIIA/IKIB HIaxpaiicTBa
y cdepi cTpaxyBaHHS — BiZICYTHICTb KOHCOIIJOBaHOI Ta yHi(hikoBaHOT 0a3M NaHUX MPO BHUSBIEHI (aKTH IIax-
paiicbkux Aiil. 3a TaKUX YMOB CTPaxoBi OpraHizarlii JifOTh 1301p0BAHO, HE MAIOUYHd MOXKIUBOCTI KOMYHIiKaIlii
i oreparuBHOrO0 0OMiHY iH(OpPMAIIi€I TPo 0ciO, siKi Oynu BHKpPHUTI B cpobax HEeZOOPOCOBICHOTO Ta He3a-
KOHHOT'O OJICp>KaHHsI CTPaxOBUX BHIUIAT. BiACyTHICTh EHTPaTi30BaHOI CUCTEMH BEeIEHHS OOTIKY PHU3HKOBHX
Cy0’€KTiB 3HAYHO YCKJIAIHIOE MpollecH ineHTH]ikamii IMOBIpHUX 3IIOBKHBAHb 1 MOTEHIIHHUX MPaBOTIOPYIII-
HUKIB, TiIpuBac e(eKTUBHICTh MPEBEHTUBHUX MEXaHI3MIB y cepi cTpaxyBaHHS, SIK-OT: «PO3KPHTTS iH(DOP-
MaIlii po MisIBHICTH cTpaxoBUKiB» (cT. 31 3akony Ykpainu «lIpo crpaxyBannas» Bin 18 muctomama 2021 p.
Ne 1909-IX) [5], «Bumoru moA0 GopMyBaHHS CTPaxOBUX Pe3epBiB Ta JOTPUMAaHHS HOPMATHBIB IIIATOCIIPO-
MOXKHOCTI cTpaxoBuKiB» (cT. 30 3axkony Ykpainu «IIpo crpaxyBanss» Bin 18 mucromama 2021 p. Ne 1909-1X
[5]), «BcTaHOBIIEHHS Ha 3aKOHOJABUYOMY PiBHI IEpENiKy BUIIB 000B’SI3KOBOTO CTpaxyBaHHs» (CT. 7 3akoHY
VYkpainu «llpo crpaxysanns» Bix 18 muctomaga 2021 p. Ne 1909-IX [5]) Tomo. BincyTHicTs crinsHOi iH(OP-
MaliiHoi cepu Oe3meKkn CTBOPIOE CHPHUSTINBI IEPEAYMOBH ISl TIOBTOPHUX IIaXpalChKUX MPAaBONOPYLICHB,
30KpeMa y BHIIaJKaX Mepexoy KIIEHTa BiJ OfHI€T cTpaxoBoi opraHizaiii Ao iHmoi. | Ha mpoTuBary mpomy,
HasIBHICTb €AMHO{ 3arajbHOACPKABHOI CHCTEMH O0JIIKY BUIIAAKIB CTPAXOBHX IIAXPACTB 1 peecTpy PU3HKOBHX
Cy0’€KTiB cTamy O BarOMUM KPOKOM Jisi 32a0€31eYeHHsT MPO30POCTi CTPAXOBOTO PUHKY Ta 3MIITHEHHS JOBipH
1o i€l cepu 3aranoM. 3 oLy Ha BUILE3a3HAYCHE, BAPTO MOTOIUTHCS 3 TyMKOIO OKPEMHX MPEACTaBHUKIB
npaBHIYOi Haykw, 30kpema JI. borpinoBnesoi, O. bognapyka, O. Kirouku, T. Mopryrosoi, T. Benrep, 1o
BIIPOBADKEHHS €IMHOTO 3arajibHOIOCTYNHOTO iH(QOPMAaLIifHOTO peecTpy BUMAKIB CTPAXOBOTO LIaXpaicTBa,
JMOCTYITHOTO ISl BCIX YYaCHUKIB BITYM3HSIHOTO CTPAaXOBOTO PUHKY, CIIPHSIO O y OOpOTHOi 13 MIaxpaiChbKUMU
MposiBaMH B CTpaxoBiil cdepi. Peecrpariitna cucrema 3Morna 6 aKkyMyIrOBaTH BiIOMOCTI SIK PO KJI€HTIB,
SIKi 3MIACHWIIA TIaXpaiCTBO, TaK 1 PO CIIBYYaCHUKIB, SIKi CIPUSIIA TaKUM MPOTUIIPaBHUM HisM [2, c. 113].
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Binmbie Toro, CTBOpeHHS MOAIOHOTO pecypcy Momio O cTarh epeKTHBHHM iHCTPYMEHTOM IIPEBEHIIIi 3J10B-
JKUBaHb, ITiIBUIIIEHHS TPO30POCTi y cdepi cTpaxyBaHHs, a OTKe, 1 KIIFOYOBUM 0a3rcoM (OpMyBaHHS TOBipH
KJTI€HTIB 10 PUHKY CTPAXOBHX HOCIYT.

Otxe, mIaxpaiiCTBO MOKE MaTH BaroMi JIECTPYKTHBHI HACTIJKH HE JIMIIE JJIsI CTPAXOBHKA, CTPAXY-
BaJIHHKA, IXHIX KOHTPAareHTiB, a i CTPaxoBOTO pHHKY 3arajioM. HeraTwBHUIA TOCBij, IO 3aBiae 30UTKIB HE
TIJIBKU KOXKHOMY 3 YYaCHUKIB pUHKY, a i caMmill iepkaBi, 3aCBiTuy€e BaXKIUBICTh TOOY0BH €(PEKTHBHOI pery-
JIATOPHOI CHCTEMH, 3/IaTHO1 3a0€3MEeYNTH PO30PICTh, HAAIHHICT, CTA0UTBHICTH CEpU CTPAXOBOI AisLTHHOCTI.
Came TOMY, KOJIM MOBa ¥J1e TIPO PU3HKH, SKi ICHYIOTh Y CTPaxoBiil Tamy3i, HalO1IbII BUCOKI 1 JI0Ci TTOB’sI3aHi
3 JIOBIpPOIO /IO CTPAaXOBOTO PHHKY. | I1e 3aKOHOMipHO, OCKUIBKM B yMOBaX II0OAJIbHOT €KOHOMIYHOI HecTa-
O1MBHOCTI TOBipa HaOyBae 3HAYEHHSI Ta Biirpae poJib CTPATETIYHOTO PECYPCY, IO GOPMYE BiIaHICTh i IPH-
XHWIIBHICTh KJIIEHTIB, 3HIKY€E PiBEHb PU3HKIB CTPaxXOBUX maxpaicTB. PemyramiiiHa cTabimbHICTh CTpaxoBH-
KiB, MiJKpiTieHa MOBIpOIO KITI€HTIB, BU3HAYAE JIETITUMHHIA HAIPSM PO3BUTKY JEPKaBHOI MOJITHKH Y cdepi
CTpaxyBaHHS, CIIPUSE JOBIOCTPOKOBIH KamiTani3amii puHKY CTPaxoBHX MOCIYT. J{oBipy 10 CTPaxoBHX MOCTYT
(hopmyroTh (piHaHCOBA CTIHKICTH CTPAaXOBUX KOMITaHiH (TOOTO HAsBHICTH y CTPaxoBOi OpraHizailii peHTadenb-
HOI Oi3HEC-Mo/IeNi) 1 pUHKOBA AUCIUILTIHA (SIKICTh HaJJaHUX CTPAXOBHX TMOCIHYT i (piHAHCOBA JOCTYIHICTH Ha
CTPaxOBOMY PHHKY).

BusHaroun ep>kaBHE peryiIiOBaHHS CTPAXOBOTO PHHKY BaKIMBUM YHHHHUKOM HOTO CTPATETigHOTO PO3-
BUTKY, a CTpaxyBaHHS — ITPOBITHOIO Tamy33to (iHaHcoBol cuctemu, B. @ypman HasuBae noBipy QyHmameH-
TOM TPHUCKIIAA0BOI PiHAHCOBOI apXiTEKTYpPH, IO BKIFOYae OaHKIBChKi YCTaHOBH, (DOHIOBHUI PUHOK 1 CTPAaxXOBi
KoMmriaHii. bepy4n 3a 0CHOBY y3ro/pkeHuil MPOBITHIMHI €KOHOMICTaMH, 30KpeMa TeOPETHKAaMH IHCTUTYLIHHOT
€KOHOMIKH, MiJXiJ, SKHH ykazye Ha HemaTrepialbHi 3acaJyd CTAIOCTI TPOMIOBO-KPEAUTHOI CHCTEMH, YICHUH
3ayBaxKye: « OCHOBHA i7Ie0oTist poOOTH (PIHAHCOBUX YCTAHOB, Y TOMY YHCII i CTPAXOBUX KOMIIaHii, — JIOBipa.
[Tanepogi rpomri cami o cobi HiOTO HE BapTi. Ycs (iHaHCOBA CHCTEMa MOXKE PO3BUBATHUCS TITHKHA HA OCHOBI
BUCOKOTO PiBHS JOBipH. | 3aBmaHHS PHHKY IOJNATaE HE B TOMY, 10O MEpPEKOHATH JIIOJWHY BiJIaTH TPOIIi,
a B TOMy, 00 TOBECTH, IIO ii iHTepecH OyayTh 3a0e3MedeHi, 3axXuIleHi, a 3000B’13aHHs (iHAHCOBUX yCTa-
HOB BUKOHaHi» [7, c. 114]. HaBenenuit yMOBHBI/ 11010 TIPIOPUTETY 3aXUCTY iHTEPECIB KITi€HTa i BUKOHAHHS
3000B’513aHb OCOOJIMBO aKTYalli3y€ThCS B KOHTEKCTI aKTUBHOTO BIIPOBA/DKCHHS B YKpaiHi €BPOIICHCHKUX CTaH-
JApTiB TIOBEIIHKOBOTO HATIANY (market conduct supervision).

JoBipy o cTpaxoBHUX MOCTYT GOPMYIOTh (hiHAHCOBA CTIMKICTh CTPAXOBUX KOMIAaHii (TOOTO HAsSBHICTh
Y CTpaxoBoi opranizariii 6i3Hec-MoIei, 3aTHOT 3apOoOATH) i PHHKOBA TUCIUILTIHA (IKICTh HAJJaHUX CTPaXo-
BHX TOCITYT 1 (piHAHCOBA JOCTYIHICTh HA CTPAXOBOMY PHHKY). JlOCHIIKyI0UH NUTSIXU MiABUIICHHS e(peKTrB-
HOCTI MisITFHOCTI CTPaxXOBHKIB Ha PUHKY BITYM3HSHHX CTPaxoBHX mociuyT, A. AomymnaeBa, C. IloraBceka
CTBEPIKYIOTh, III0 €KOHOMIYHE CTAaHOBUIIE Ta PiBeHb e(PEeKTHBHOCTI (YHKIIOHYBaHHS OyIb-KOi CTPaxoBoOi
KOMITaHii Oe3rmocepeIHh0 3aIeXKarh Bifl pe3ysbTariB ii MisIbHOCTI, TOMI K CTaOUTHHICTH (DiIHAHCOBOTO CTaHY
BH3HAYAETHCS 00cATOM (hiHAHCOBUX pecypciB (KaImiTany) i pe3y/bTaTUBHICTIO X BUKOPUCTAHHS. 3 OISy Ha
CKa3aHe, PECTaBHUI eKOHOMIYHOI JIOKTPHHH POOIISATH BUCHOBOK, IO «CYKYIHICTh TIOKa3HUKIB, SIKi MOXKYTb
OyTH BUKOPHICTaHI B KOHKPETHOMY BUTIAJIKY, — iHANBIIyallbHI I MOXKYTh 3MiHIOBaTHCs [1]. Came ToMy 3apamu
00’ EKTHBHOCTI, TPOBOTYH (hiHAHCOBUH aHANI3 MiSUTPHOCTI CTPAXOBUX KOMITAHIM HA PUHKY CTPAXOBHX MOCIYT,
JOLITFHO OpaTH JI0 yBard Taki MOKa3HUKH:

O-TIepIIle, MOKa3HUKN (piHAHCOBOI CTANOCTI MiIMPHUEMCTBA i CTPYKTYpH KariTaly, sIKi OKpECIIOIOTh
piBEHB 3aXUIIEHOCTI 1HTEpECiB KPEIUTOPIB Ta iHBECTOPIB 1 IEMOHCTPYIOTh 3[AaTHICThH MiAIPHUEMCTBA CBOE-
9acHO MMOTaIIaTH JOBTOCTPOKOBY 3a00pProBaHICTh;

O-JpyTe, MOKa3HUKH JIKBITHOCTI, K1 BiTOOpa)aroTh 3AaTHICTH MAMPHUEMCTBA BUKOHATH CBOT KOPOTKO-
CTPOKOBi 3000B’sI3aHHS MPOTATOM 3BITHOTO TIEPIOAY;

MIO-TPETE, MOKA3HUKH JITOBOI aKTHBHOCTI, SIKi TAI0Th MOXKJIMBICTH OIIIHUTH PiBEHb €(PEKTHBHOCTI BUKO-
PHUCTaHHA MiAIPUEMCTBOM BIACHUX (hiHAHCOBUX PECYPCIB;

[MO-4eTBepTe, TIOKAa3HUKH PEHTA0EIHHOCTI, SKI XapaKTepU3yITh €(PEeKTHBHICTh iHBECTYBaHHS KOIITIB
Y TiATIPHEMCTBO 1 OIIHIOIOTH PAIliOHANBHICTh 1X BUKOPUCTAHHSA [1].

CrnporHo3yBaTy BUTPATH, SIKi TIOHECE CTPAXOBHUK MPU HACTaHHI CTPAXOBUX MOAIN, MOKHA TUTBKH TEOpe-
TUYHO Ha OCHOBI CTATHCTUYHHUX JIAaHUX Ta aKTyapHUX PO3paxyHKiB. SKio B 6inbInocTi cdhep exkoHoMiku (iHaH-
COBMI pe3yIbTaT HeBaXXKO BU3HAYUTH OZpasy Micisl po3paxyHKy NpHOYyTKY Ha OAMHHMITIO BKJIAJCHOTO KalliTary
ab0 BUTpaueHUX pPECypciB, TO B CTPaxOBill MiSIBHOCTI peainbHHH (HiHAHCOBHU MiJCYMOK CTa€ OYEBHIHUM
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JIMIIE TICIIS MiAPaxyHKy CTPaxoBUX BUIUIAT. [I[pruomMy ocTtarodHe OLIHIOBAaHHS MOXIIMBOCTEH 3iHCHIOETHCS
TIJBKY 110 3aKiHUEHHIO CTPOKY IOTOBOPY CTPaxyBaHH:, IO Bapilo€ BiJl OMHOTO POKY (IisITBHICTH CTPAXOBHX
KOMIIaHiH, fKi CTIeiai3yroThcs Ha pU3UKOBHX BUAax ctpaxyBaHHs (CK non-life)) 10 TpUIIATH POKIB (Iisib-
HICTh CTPaXOBHX KOMIaHIH, SKi CIeIiani3yloThcs Ha cTpaxyBaHHi )uTTa (CK life)) [1].

[Ipo HeoOximHICTh 3a0e3nedeHHs IPO30POCTi Y B3AEMOIT Mixk Cy0’€KTaMu Iep:KaBHOTO CTPaXyBaHHS SIK
YMOBH 3pOCTaHHS JOBIPH 10 CHCTEMH CTpaxyBaHHS 3 00Ky IpOMaJIsIH 3aTrajioM CBiTYUTH TaKOX TOH (akT, mo
CTpaxyBaHHS — JIOCUTh CKJIaTHUH BU (DIHAHCOBUX MOCITYT, PO3YMIiHHS CYTI SIKOTO JJISI TIEPECIYHOTO CIIOKHBaYa
YCKIIaTHIOETHCS BIJICYTHICTIO CHeNialIbHUX 3HaHb. BogHowac, sk ciryniHo 3a3Hadae O. 3aleToB, «CTPAXOBUK
€ mpohecioHasIoM y i cdepi Ta MOXKe 3TTOBKUBATH CBOIMHU 3HAHHAMIY [4, ¢. 33]. VY cuTyallii HeBU3HAYEHOCTI
il Hemepen0adyBaHOCTI CTPaxyBaJbHUKY JOCHTh YacTO CKJIQJHO OLIHWTH 3[aTHICTh CTPAXOBHKa B MaiOyT-
HBOMY 3a0€3MEeYNTH BHILIATy CTPAXOBOTO BIINIKOAYBaHHS IPH HACTaHHI CTPAXOBOTO BUMAJKY. bimbie Toro,
TaKi MOOOIOBAaHHS 3pOCTAIOTh, 3BAKAIOYM HA TaK 3BaHY iHBEPCil0 BUPOOHHYOTO MHKITY, TOOTO BPaXxOBYIOUH
TaKy OCOOJIMBICTB CTPAaxOBOI MOCITYTH, SIK 3HAYHUH PO3PHUB y Yaci MiXK TEpMiHAMH CIUIATH CTPAXOBHUX BHECKIB
1 BUKOHaHHSIM 3000B’13aHb CTPAXOBUKAMH.

Takum 49MHOM, aHAI3yIOUM BHIIEBUKIIAJEHE, MOKEMO KOHCTATYyBaTH, IO B CHUTYyalil HOPMAaTHBHOI
HEBH3HAYECHOCTI i CIaOKOro Jep>KaBHOTO PEryJIIOBaHHS Ha CTPAXOBOMY PHHKY BHHHKAIOTH YHCIICHHI KOM-
MaHii, JiSUTBHICT SKUX, TPUKPUBAIOYMCH JETITHMHIMH MeXaHi3MaMH, (pakKTHYHO HaOyBa€ IMaxpalChKuX prc
1 miIpuBae CyCHijbHY JOBIpY O CTPaxoBOTO 3aXHCTy. KIIFOYOBOIO NMPUYMHOIO MOUIMPEHHS TaKUX MPAKTHK
€ BIJICYTHICTh €IMHOI IHTETPOBaHOI iH(OPMAIIITHOT CHCTEMH, III0 YHEMOXKIIHBIIOE e(DeKTUBHUN OOMiH TaHUMHU
MIDK CTPaxOBHMH OPTaHi3allisiMH Ta CIPHsIE PEIUANBY IPOTHIPABHUX CTPAXOBHX CXEM. 3alpOBaJHKEHHS JIep-
YKaBHOI 0231 00Ky BUTIA/IKIB IIaXpaiicTBa Ta CTBOPEHHS PEECTPY CyO’ €KTIB MiJBUIIEHOTO PU3UKY — HEOOX1/I-
HUH IHCTPYMEHT MiABUIIEHHS MPO30POCTi, HATIHHOCTI CTPAXOBOTO CEKTOPY, 3MIITHEHHSI CYCITIIHHOI TOBipH 10
CTPaxoBOTO 3axucTy. PaKTOp MOBipH — HAHOIUTBI Bpa3IUBHH 1 KPUTHYHUH CKIIaTHUK PUHKOBOI CTa0iTbHOCTI.
Uepes mobanbHy €KOHOMIYHY TypOyJIeHTHICTh peryTamiiiHa CTabiTbHICTh CTPaXOBHKIB, MiIKpIIJIeHa TOBi-
POTO KITIEHTIB, TIEPETBOPIOETHCS HA CTPATETIYHHIA pecypc, M0 3a0e3neuye BiIaHICTh i JIOSUTBHICTh KITIEHTIB,
CYTTEBO 3HM)KY€ PU3UKH CTPAXOBHX IIaXPaNCTB.
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AHomayiss. CTaTTa NpucBsiYeHa KpMMiHanbHO-NPaBOBUM | KpUMiIHANbHO-BUKOHABYMM acnekTam BiabyBaHHS
nokapaHHs y Buaj rpoMagcbkmx pobiT. Mig yac gocnigxeHHs npobnemartuky BU3Ha4eHO OCHOBHI Npobnemu, siki
BMHMKAIOTb Mif Yac BMKOHAHHS FPOMaACbKuMX poOiT, cepen AKMX — HOPMaTMBHO-NPAaBOBI NpOranyHu, a Takox
HEey3roKeHICTb MiX SIANbHICTIO OpraHaMy NPU3HavYeHHs N BUKOHaHHSA NOKapaHHS. BusHadeHo, Wo rpomMaachKi
po60oTK € ansTepHaTUBHUM BMAOM KPUMIHANbLHOIO MOKapaHHS, sike CnpsMOBaHe Ha BUNpaBneHHs ocobu 6es
isonsuii Big4 cycninbcTBa, ane npy UbOMY i3 3anyYeHHs M 3acymKEeHOro A0 BUKOHAHHS CYCMiflbHO KOPUCHWUX
pobiT. YkazaHo Ha ryMaHIiCTUYHUIA MOTEHLian rpoMagchbknx pobiT, Lo, Y CBOK Yepry, Crpusie BUNPaBIEHHIO,
pecouianisadii Ta 3anobiraHH BYMHEHHK HOBUX KPUMiHarbHUX MPaBOMOPYLUEHb 3aCyKeHOro. 3BepHEHO
yBary Ha 3MiHW, SiKi BHECEHi Jo HaLioHanbHOro 3akoHogascTea y 2024 podi, i npoaHanisoBaHO HOBY Mofenb
BMKOHAHHSA rPOMafCbKuxX pobiT y pamkax ninoTHoro npoekTy LleHTpy npobadii Ha nigcraBi €éBPONEncbKoro
gocsigy, 3okpema Higepnangis. Kpim Toro, ykasaHo, wo 3a nepiog 2024 poky Bigbynucsa 3miHW y BUKOHAHHI
nokapaHHs y BuAi rpoMagcbkux pobit, a came po3WUpeHo neperik MiClb BUKOHAHHSA CYCMiflbHO KOPUCHWUX
pobiT, 30kpema Lie MOXyTb OyTU NiANPMEMCTBA, YCTAaHOBM, OpraHisaLii B Mexax TeputopianbHuMxX rpomag, mMict
4yn obnacrTi. [loBefeHo, WO e O4HUM NO3UTUBHUM HOBOBBEAEHHAM € MOXIMBICTb 3aCY)KEHOIO 3a BMACHUM
BaxaHHAM BigOyBaTW MokapaHHSA B nepiog 4obw go BocbMu rogvH. Lle cnpusie MmoTmBalii 4O CBOeYacHOro
BMKOHAHHSA poOiT, NpULIBMALLYE pecouiani3aliio Ta nornerwye noBepHEHHS 40 MOBHOLHHOMO XnUTTs. 3anpo-
MOHOBAaHO NPW 34IMCHEHHI HarnNsay 3a BUKOHAHHSM rPOMaAChbKnx poBiT NokpawmuTy cniBnpauto n KoopauHa-
Lito gisnbHOCTI MixX opraHom npobalii, TepuTopianbHUMK opraHamu HauioHanbHoI noniuii Ykpainu Ta Bnac-
HUKaMK NigNPUEMCTB, YCTaHOB, OpraHisaLiii, e BMKOHYETbLCA MoKapaHHA. Y cTaTTi 3pobneHo BUCHOBOK, LLO
nigBuLWEHHA epeKTUBHOCTI BUKOHAHHSA rPOMaAChbKNX pobiT Moxnuee Yepe3 pedopMyBaHHA HOPMaTUBHOIO
3abe3neyeHHs, opraHisauilo Ta 3abe3nevyeHHs1 MiClb BMKOHAHHSI CYCMifIbHO KOPUCHUX POBIT 3 ypaxyBaHHSIM
HamKpalux 3apybikHMX npakTuk. KoHcTaTtoBaHo, WO ANs AOCATHEHHS MOTMBALT 3aCyIKEHNX 00 BUKOHAHHS
rPOMaAcCbknx pobiT HEOOXIAHO CTBOPUTW HaneXHi yMOBUM ANs X OpraHisauii Ha nignpuemcTeax, B yCTaHOBaXx,
opraHi3adisix, a Takox 3abe3neunT ePeKTUBHUIN Harns4 3a BUKOHAHHSM rpOMaAchbkux pobiT, WO AacTb 3Mory
OOCSITN OCHOBHY METY NMOKapaHHsi — BUNPABMNEHHS 3aCYKEHNX, @ TaKoX 3anobiraHHs BYMHEHHIO HOBUX KpU-
MiHaNbHMX NPaBOMOPYLUEHb SK 3aCYIKEHUMU, TaK N iHLWIMMK ocobamu.

Kntovoei crioea: nokapaHHs; rpoMaicbki poboTu; BUKOHAHHS NMOKapaHHA y BUAi rPOMaACbKnx pobiT; KpuMmi-
HanbHe NpaBo; KPUMiHANbHO-BUKOHABYEe NpaBo; opraH npoballii; cycninibHO KOPUCHI poboTu.
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Abstract. The article focuses on the criminal law and criminal executive aspects of serving a sentence
in the form of community service. In the course of the study of the issue, the author identifies the main
problems which arise during the performance of community service, including regulatory and legal gaps, as
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well as inconsistency between the activities of the sentencing and enforcement authorities. It is determined
that community service is an alternative type of criminal punishment aimed at correcting a person without
isolation from society, but at the same time involving the convicted person in performing socially useful work.
The author points out the humanistic potential of community service, which in turn contributes to correction,
re-socialisation and prevention of new criminal offences committed by a convicted person. The author draws
attention to the changes made to national legislation in 2024 and analyses a new model of community service
within the framework of the Probation Centre's pilot project based on European experience, in particular,
the Netherlands. In addition, it is indicated that during the period of 2024, there were changes in the execution
of the sentence in the form of community service, namely, the list of places of community service was
expanded, in particular, these may be enterprises, institutions, organisations within territorial communities,
cities or regions. It is proved that another positive innovation is the possibility of a convicted person to serve
his sentence at his own request during the day for up to eight hours. This promotes motivation to perform work
in a timely manner, accelerates resocialisation and facilitates the return to a full life. It is proposed to improve
cooperation and coordination of activities between the probation authority, territorial bodies of the National
Police of Ukraine and owners of enterprises, institutions and organisations where sentences are served when
supervising community service. The article concludes that it is possible to increase the efficiency of community
service through reforming the regulatory framework, organisation and provision of places for performing
community service with due regard for the best foreign practices. It is stated that in order to achieve motivation
of convicts to perform community service, it is necessary to create appropriate conditions for its organisation
at enterprises, institutions and organisations, and to ensure effective supervision over the performance
of community service, which will allow achieving the main purpose of punishment — correction of convicts, as
well as prevention of new criminal offences by both convicts and other persons.

Key words: punishment; community service; execution of punishment in the form of community service;
criminal law; criminal executive law; probation authority; community service.

CporosiHi mocTae MUTaHHS HEOOXITHOCTI peOPMYyBaHHS CHCTEMH €()EKTHBHOTO BUKOHAHHS aJIbTepHa-
TUBHHX BU/IiB IOKapaHb, sIKi He TIOB’sI3aHi 3 130JIALI€I0 B/ CyCiIbCTBA, 30KpeMa rpoMaachKkuX poOiT. ['poman-
CBbKi pOOOTH € TyMaHHUM MOKAapaHHSM i 3ac000M BILIMBY Ha 3aCyIPKEHOTO, 110 CIIpUsie Horo pecoriamizamii 6e3
30111 Bif cycminberBa. OHAK il Yac 3aCTOCYBaHHS ¥ BUKOHAHHS LbOTO TIOKAapaHHs Ha MPAaKTUL BUHUKAE
HU3Ka MpoliieM, sKi OB’ s3aHi i3 3aKOHOIaBCTBOM, HOPMAaTHBHO-IIPABOBIUMH KOJII31IMH, a TAKOXK MPOTaTHHAMHU
LIOZI0 3aKOHOJABYOTO 3a0e3eueHHs BUKOHAHHS Ta 3A1HCHEHHS! KOHTPOJIIO BiAMOBITHUMHU OpTaHaMH 3a edex-
TUBHICTIO 1Oro BUKoHaHHsI. [ToTpeOye po3mmpeHHs Miclb BiZOyBaHHS IPOMaACEKHUX POOIT 1 mepesiKy MOKIu-
BUX BHIIB POOIT, 0 SIKUX MOXKYTb 3alydaTrcs 3acykeHi. Kpim Toro, icHye npobnema eeKTHBHOI B3aeMOil
MiX CyZOBOIO TUIKOIO BIaJH, sIKa MMPU3HAYAE TIOKAPAHHS, BiANOBIAHUMH OpraHaMyi BUKOHAHHS MTOKapaHHS Ta
CTPYKTYPHHMH TiIpO3AiJIaMH, SIKi 3A1HCHIOIOTh KOHTPOJIb 332 HOro BUKOHaHHAM. Hu3pka MOTHBaIis 3acymke-
HUX JI0 BUKOHAHHS TPOMAaJICBKUX pOOiT, HeHaJIe)KHE CTBOPECHHS YMOB IS iX opraHizauii Ha miJnpueMcTBax,
B YCTaHOBAaX, OpraHi3amisix, a TaKoX Hee()eKTUBHHII HAIISA] 32 BAKOHAHHIM TPOMaJICHKIX POOIT MepenKoKa-
I0Th JIOCATHEHHIO OCHOBHOI METH TOKapaHHs — BUIPABJICHHS 3aCyIKEHHX, a TAKOXK 3al00iraHHs BUMHEHHIO
HOBHX KPHMiHAIBHUX MPaBOMOPYIIEHB SIK 3aCyIKCHUMH, TaK i iHmuMu ocobamu. Tomy € motpeba aeTas-
HOTO aHali3y HalliOHAIBHOTO KPUMiHAJIBFHOTO Ta KPUMiHAJIFHO-BUKOHABYOTO 3aKOHOAABCTBA LIONO MOPSAKY
BHUKOHAHHS IPOMAJICHKUX POOIT, BUABJICHHS MpoOJieM Ta OKpecieHHsl e()EeKTHBHUX CIOCOOIB 1X BUpILIEHHS
3 ypaxyBaHHSM 3apyOi>KHOTO JOCBiY.

[Ipobnemu 3acTocyBaHHS i BUKOHAHHS MOKapaHHS y BUAl TPOMAICBKUX POOIT TOCTIAKEHO B HAYKOBHX
npausix yueHux: 0. B. Baynina, M. 1. baxxanosa, 1. I. BoratuproBoi, 1. A. Baptuneuskoi, H. O. I'yropogoi,
B. M. JIpromina, M. 1. Menbuuka, B. I. [TaBnenko, M. B. Pomanosa, B. O. Tkauosoi, B. M. TpyOnikoBa,
B. 1. Trotrorina, B. B. Cramuca, A. X. Crenanroka, C. 1. XaaumoHna.

MeTor0 cTaTTi € AOCHIIKEHHSI KPUMiHATBHUX 1 KPUMiHAJbHO-BUKOHABYMX ACTIEKTIB BUKOHAHHS I'PO-
MaJICBKUX pOOIT K OAHOTO 3 BUJIB KpUMIHAIBHOTO MOKapaHHs, 3’ ACyBaHHs i BUSBICHHS OCHOBHHX MpobIieM,
OKpECIJIEHHsI 3MiH JUIsSl TTOKpallleHHs peaji3aii BUKOHAHHS IIbOTO MOKapaHHS, a TaKoX (opMyBaHHS MPOIIO-
3ULIN MO0 Pe3yABTATUBHOCTI HAINIAAO0BOI MOMITHKY, IO MiABUIINTE €(DEKTUBHICTH BIUIMBY Ha 3aCYPKEHHX
1 TOCSITHEHHSI METH TTOKapaHHS.

I'pomazcbki pobOTH SIK BUI KPUMiHATBHOTO MOKAPAaHHS HaJeKaTh 10 OCHOBHHX IOKapaHb, SIKi MpU3Ha-
YaroThCs K aJbTepHATHBA MOKapaHHIM, OB’ A3aHUM 3 130JIALI€I0 BiJ cycninbcTBa. Y crtarti 56 Kpuminas-
Horo kofekcy (mani — KK) Vkpainu 3a3naueno: «['pomMaacbki poOOTH MONATAIOTh Y BUKOHAHHI 3aCyIKCHUM
y BUTBHHUH Bifg poOOTH 4M HaBYaHHs Yac 0E30IUIATHUX CYCHIJIBHO KOPUCHHUX POOIT, BUJ SKUX BU3HAYAIOTh
OpTaHy MiCIIEBOTO CaMOBpSAYyBaHHM». [pomManchki poOOTH BCTaHOBIIOIOTHCS B PO3Mipi, nependadeHoMy
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3aKOHOJABCTBOM, aJie Ha MiJICTaBl BU3HAYCHOTO y BUPOKY CyZly. YCi KpUMiHaJIbHI MOKapaHHS OB’ s3aHi 3 1eB-
HUMU 0OMEXEHHSIMH 3aCYIKEHOT0, MAHHOBOTO, 0COOMCTO a0o IHIIOTO XapakTepy. AJle OCKUTBKY TPOMaJIChKi
POOOTH SIK BUJ] IOKAapaHHs BUKOHYIOTBCSI 32 BUPOKOM CYLY, TO BiIMOBiAHO 10 4. 3 cT. 43 Koncruryuii Ykpainu,
BOHH HE BBA)KAIOTHCSI IPUMYCOBOIO MPAIEt0, BAKOPUCTAHHS K01 3a00pOHSIETCS [5].

ANBTEpHATUBHUMH ITOKapaHHAMH, 32 HAIlOHAIBHUM KPUMiHAJBHUM 3aKOHOAABCTBOM, € TPOMAJCHKi
pobotu, BuTIpaBHI poOOoTH, Tpad Ta oOMEkeHHs Boxi. HaiOinbma muromMa Bara 3aCTOCOBaHUX allbTepHA-
TUBHMX IIOKapaHp HaJeXuTh mTpady. Hanpuknan, ananisz cynoBoi npaktuku 3a 2024 pik IEMOHCTpPYE TaKy
cTarucTuky: mrpad npusHadernid 18094 3acymxennM, rpoMaachki podboTu — 3017, oomexxenHs Bomi — 1404,
BHIIpaBHi podotn — 67. Sk 6aunmo, micis mrpady Apyre Miclie 3aCTOCYBaHHS HAJIEKHUTh TPOMAJACHKIM PO0O-
tam [10].

Sk yBaxae B. O. TkadoBa, «3armodaTkoBaHU B YKpaiHi MpOIeC MOMUPEHHS MPAKTHKU 3aCTOCYBaHHS
IPOMaJICEKUX POOIT CHpUsiE CKOPOYECHHIO KUIBKOCTI TIOPEMHOIO HACENICHHS 1 TUM CaMUM CIIPSMOBY€ETHCS Ha
Ppo30yI0BYy KpHMiHaJIBHO-BUKOHABYOT CUCTEMHU YKpaiHM Ha 3acajax, IO BiNOBIAAIOTh MIXXHAPOAHUM CTaH-
JapTaM MOBODKEHHS 13 3aCyIKEHUMH, Cepell IKUX HaHBaXJIUBIIINMH € IPUHLIUIIN ITOBaYKaHHS IpaB i cBoO0
JIIOIMHY Ta TPOMaJTHIUHA, a TAKOXK TyMaHi3mMy» [11, c. 4].

[ToOyTye myMKa HayKOBIIIB, IIIO «HAHOINBIN KPUTHYHA Tpyla HEMOJIKiB MPOIecy peaizallii rpomal-
CBKUX POOIT KPHETHCS y IpoOIeMax BUSHAYEHHS MicCIls iX BinmOyBaHHs. L{MX MicITh OMMHUII HA OKpEMI TIISTHKH
TepuTOopii 0OCITyrOBYBaHHS BIAMOBITHUX OpraHiB mpoOarii. B HaceneHnx myHKTaxX 3 HEBEIHKOIO KiJIbKICTIO
JKUTEB (C., CMT.) BOHH, 3a3BHYai, B3araji BiJICyTHI, Y HEBETMKAX MiCTaX — OMMHUIII, TOJIOBHIM YHHOM MIiCIIs
BiIOyBaHHS TaKOTO IMOKAPaHHS 3HAXOMATHCS JIMINE y MicTax oOiacHoro 3HadeHHs. lIpu Tomy Taki micis —
4acTo Jiep>KaBHOI UM MyHIIUIansHOi hopmu BiacHOCT» [12, c. 113-117].

KpuminaneHo-BukoHaBunii komekc (mami — KBK) Vikpaiam MicTUTh OkpeMy TiaBy 8, siKa pETYIIOE
MMMTaHHS BUKOHAHHS MIOKapaHHs y BHUJII TPOMaJIChKUX poOiT. BigmosigHo 1o ct. 36 KBK Ykpainu, mokapanus
Y BHJI IPOMaAChKUX POOIT, 32 3araJIkHUM IIPABUIIOM, BiIOyBa€eThCS 3a MiCLIEM ITPOJKMBAHHS 3aCyIPKEHOTO, ale
3minn Ticis 20 mucronana 2024 poky 103BoIMIIN BiZOyBaTH iX B MeXax MicTa Ui OONIACTi, y SKHUX BiH ITPOXKH-
Bae [9].

Taxka 3MiHa TIOB’s13aHa 3 THM, 110 PO3MIMPEHO MEPENTiK 00’ €KTiB, Ha SKUX MOXKYTh BiIOyBaTH MOKapaHHS
3acymKeHl y BHII TPOMaACHKUX poOiT. Takuii mepenik 00’ €KTiB BU3HAYA€ YIIOBHOBAXEHHUI OpPTaH 3 IMMHTaHb
mpo0ariii 3a NOroUKEHHSM 3 OpraHaMu MiCLIEBOT'O CAMOBPSILyBaHHS, 30KpeMa IepeadadaeThes, Mo 3acyHKEH]
MOXKYTh BHKOHYBaTH TPOMaJICEKi poOOTH Ha IMiIMPHEMCTBAaX, B YCTAHOBAX, OpraHizalisx Oymb-skoi popmu
BJIACHOCTI, KPiM MpHUBATHOI [9].

O0’exTamMu U TPOMAJICHKHX POOIT MOXYTh OyTH MiAPHUEMCTBA, OpraHi3allii, KOMyHaJIbHI Tocrofap-
CTBa MICT Ta 00’ €KTH, KOTPi MiAMOPSIIKOBYIOTHCSI TEPUTOPIATBHIM TPOMaaM, CLITbCHKUM (CEITUIITHAM) pajiaM.
Sk npaBuII0, TPOMAJIChKi pOOOTH BUKOHYIOTHCS 3a MiCLIeM NMPOKMBAHHS MIPAaBONOPYLIHUKA AJle, 3aJIEKHO BiJ
00’eKTa BiIOyBaHHS IMOKapaHHS, TOOTO PO3TallyBaHHS IEBHOTO ITiIMPHEMCTBA, OpTraHi3allii 9 yCTaHOBH,
3acyKeHl MOXKYTh BHDKDKATH 32 MEXKi MiCTa, aje He 3a MexXi 00acTi.

Y 2025 pomi cTapTyBaB «IiJOTHUH MpoekT LleHTpy mpobartii, K1l 3MiHIOE CYTh TPOMaJICEKUX POOIT
SIK BUIY MOKapaHHs. laeThcst mpo BHOpPOBaKEHHS HOBOI MOJEN, 0 0a3yeThCsl Ha €BPONEHCHKUX MiIX0max
1 IPUHIUTIAX TPO30POCTi, e(heKTUBHOCTI 1 peaTbHOi KOPUCTI IS CYCITiIbCTBa» [3].

BiamoBigHO 10 IBOTO MIIOTHOTO MPOEKTY, «TPOMAJICHEKI pOOOTH HE TIOBUHHI MOJIATATH JIUIIE Y IPHOH-
paHHI TepUTOpil, a i HEOoOXiTHO OOy YBaTH UiTKY, KOHTPOIBOBAHY CHUCTEMY, B SKiii KOK€H YYaCHUK — BiJ
MIAIPUEMCTBA IO KIIIEHTa MpoOarlii — Ji€ B Mexax 3pO3yMUIHX MpaBui i qoMoBieHocTed. LlenTp mpobarrii
Tenep Mae MOBHOBAXCHHS CAaMOCTIHHO 3HAXOIWTH ITiIPHEMCTBA, OpTaHi3allii, YCTaHOBH, Ki MOTpeOyIoTh
MPaLiBHUKIB, MICIS MEPEBIPKH yKIaJgae AOTOPH Ta HAIllpaBise€ 3aCyKEHOTIO 3 YpaxyBaHHAM IXHIX HaBHYOK
i mocBimy. Takuit mocBix LlenTp mpobarii mepeiimae Bl BUKOHAHHS TPOMaJIChKUX poditT y Hinepiarmam, mo
Ha/1aJ10 MOXKJIMBICTh He JIMIIE 00MEXyBaTl KOMYHAJIbHUMH MiANPHEMCTBAMHU, ajle i yCTaHOBaMH, sIKi 3aiima-
IOTBCSI PO3BUTKOM 1H(PacTpyKTypH. A Iie IO3UTHBHO BIUIMHE Ha PO3BUTOK OJIar0ycTpolo Ta iHQPacTPyKTypH
TEPUTOPiATBPHUX TPOMAJI T IEPKaBU B ILToMy» [3].

I'pomanceki podotu B Hinepianmax 3akoHoAaB4o 3akpimieHi B 1981 porri 3 MeToro CKopodeHHS 3acTo-
CyBaHHS KOPOTKOCTPOKOBOTO yB’si3HeHHs. Hacmimyroum ycmimnuii npuxinaa Benmkoi bpuranii, y BoceMu
FOPUCIOMKIISIX OyJI0 pO3MOYaTro eKCIEPUMEHT 3 TPOMAACEKUMHU POOOTaMH VIS AOPOCIUX MPaBONOPYIIHHKIB.
106 mepexoHaTUCs, MO «TPOMAAChKi poOOTH OyIyTh BUKOPUCTOBYBATHUCS SIK 3aMiHa YB’SI3HEHHIO, IIpaBHiia
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repeadavay, mo TPOMaChKi pOOOTH MOXKYTh OyTH MPU3HAYEH] TUTBKH 3aMiCTh TiepeadadyBaHOTO 6€3yMOB-
HOTO TIOPEMHOTO YB’SI3HEHHS TEPMiHOM He OinbIe Hixk miicTh MicawiB. [lepemdaganocs, mo 3acymKeHHs 10
BHUKOHAHHS HEOIUIauyBaHOi poOOTH 3aMiCTh YB’SI3HEHHS 3MEHIINTh HABAaHTAXXCHHS HA B’S3HMLI, 3a0ILAAUTh
KOLITH Ta MaTHUMe HEeraTUBHUH BIUIMB HA PELMIUBH 3704MHIB. | poManchKi pOOOTH BUSIBIIIUCS «ITOMYJISIPHIM)
mokapanusam» [2, p. 1-14]. ¥ 1989 porii rpomanceki poOOTH CTaNy TPETiM OCHOBHHM rokapaHHsM 3a KK
Hinepnannis [1].

I'pomanceki poboTH MONATaIOTh y BUKOHAHHI 3aCy/PKEHIM Y BUTBHUH BiJl OCHOBHOI pOOOTH UM HaBUAHHS
yac 0e30IUIaTHUX CYCIHIJIbHO KOPUCHHUX POOIT, BUA SIKUX BH3HAYAIOTh OPTaHU MICIIEBOTO CaMOBPSTyBaHHS.
OTxe, TPOMaJICBKi poOOTH 3aCTOCOBYIOTHCS 0 0e3pO0ITHHX, MPAMIOIOYUX 0Ci0 Ta 0cid, SKi MPOXONATH HaB-
YyaHHS. be30riaTHICTh € BU3HAYAIBHOIO OCOOMMBICTIO TPOMAICEKUX poOiT. POOOTH, SIKi MOXKYTh 3aCTOCOBYBa-
THUCS, HE TIOBUHHI OyTH TPYAOMICTKHUMH, 3 BETUKUM (Di3MIHUM 3aCTOCYBAaHHSM 1 ITKOAUTH 30POB’T0 3aCyIKe-
HOTO (HANPUKIIA, TPUONpaHHs BYJIHIb, TAPKiB, CKBEPIB, 03EJICHEHHS BYJIHIIb, JIIKBIIaIlisl CHITOBHX 3aMETiB,
HaJIeiB, CTUXIHIX CMITTE3BAIUII, iHII POOOTH MIOJ0 OIAroycTPOIO HACEIEHOTO MyHKTY). BaxknmmBo, mob
Taka poOOTa He MPUHIKYBaJIa YeCTi i TITHOCTI 3aCyKEHOT0, He Oyia OB’ si3aHa 31 KOO0 JUII HOTO KHUTTS
Ta 370pOB’s ¥ He moTpedyBaia BiamoBigHOI mpodeciitHoi kBamidikarii. Bigmosigro no Hakasy MinictepcTBa
roctutlii Bix 29 ciuns 2019 poxy Ne 272/5, «mo rpoManchkux poOiT He HajekaTh pOOOTH, OB’ SI3aHI 3 pU3H-
KOM IS XKHTTS, BignoBinHo a0 [lepeniky po0iT 3 migBUIIEHOI0 HEOE3MeKoIo, 3aTBepkeHoro Hakazom [lep-
JKaBHOTO KOMiTeTy YKpaiH{ 3 HamsILy 3a OXOpOHOIO mparli Bix 26 ciuus 2005 poky Ne 15, 3apeecTpoBaHoro
B MinicTepcTsi foctrmii Ykpainu 15 marotoro 2005 poky 3a Ne 232/10512» [8].

Ha aymkxy O. B. Tka4oBoi, SKIII0 TOBOPUTH TIPO TPOMAJCHKI poOOTH, «TO B JaHOMY pa3i HAeTbcs He
PO BHCOKOOIUIAdYyBaHy MPECTHKHY POOOTY, M0 MOTpedye criernianbHol KBali(hikamiiHoi MiATOTOBKH, ITIEB-
HOTO piBHA 3HaHb, HABHUYOK, JOCBITy, YpEIITi-pelT, MalicTepHoCTi. HaBmaku, rpoMaicbki poOOTH HaifuacTiire
0B s13aH1 3 MaJIOKBaJIi(piKOBAHOIO, HEMIPECTIDKHOIO Ta HU3bKOOIUIAYYBAaHOIO Y 3BUYaHUX YMOBax poOOToIo,
X0ua ¥ JIOIITBEHO BPaXOBYBATH CIIelliabHI HABUYKH, SKi Ma€ 3acymKkeHa ocoda. Tomy morpeba y mpariiBHUKaX,
SIKi BUKOHYBAaTUMYTh YKa3aHi BHIU poOotu, Oyme 3axam» [11, c. 4].

BaxnuBuM € moyarok BUKOHAHHS MPU3HAYCHOTO MOKAapaHHS y BHII TPOMaiChKUX poOiT. BinnosigHo
no ct. 36 KBK Vkpaian, «cynoBe pilieHHs] MPUBOAUTHCSA 0 BUKOHAHHS HE II3HIIIE JECATHACHHOTO CTPOKY
3 HS HaOpaHHS CyAOBHM PILIEHHSIM 3aKOHHOI CHJIM 200 3BEpHEHHS HOro 10 BUKOHaHH [7]. Aye Oyab-sike
[IOKapaHHS HE MOXeE JIMILIE ITPU3HAYATHCS 32 BUPOKOM CyZy, € HEOOXiqHICTh HOro BUKOHAHHSA Ta 3Mi1HCHEHHS
HanSITy BiAMOBITHUMHE opraHamu. 3TigHo 3 4. 3. cT. 36 KBK Ykpainu, KoHTpoIb 32 BUKOHAHHSM TTOKapaHHS
Y BUJI IPOMaJICEKUX POOIT MOKJIAAAETHCS Ha YIIOBHOBAKCHU I OpraH 3 MUTaHb npobauii. 3akoH Ykpainu «IIpo
mpobariro» (1. 4 4. 1 cT. 2) BU3HAYAE, MO «OPTaH Mpoodarlii — HeHTpalbHUI OpraH BUKOHABYOI BIIA/IH, IO peati-
3y€e JAepKaBHY MOMITUKY Y cepi mpobarii» [4]. Opran nmpobarii 341 ICHIOE Taki BUIU MisSTTBHOCTI, K JOCY0Ba
mpo0artist, HarIsAA0Ba MpoOaIlis Ta nmeHiTeHIiapHa mpobaris. Came HarIAI0Ba Tpodallis mependadac KOMILIEKC
«HaDIAZOBUX Ta COLIaJbHO-BUXOBHHUX 3aXO[IiB LIOAO0 3aCy[PKEHHX N0 IMOKapaHHA Y BHII 030aBJIeHHs IpaBa
o0iliMaTy IeBHI mocaau abo 3aiiMaTHCA MEBHOO MisITHHICTIO, TPOMAJICHKUX POOIT, BUTIpaBHUX poOiT» [4].

OO00B’s13KW, SIKI BUKOHYE YIIOBHOBKEHHI OpPraH 3 MUTaHb Mpooarlii, mepepaxoBaHo B 4. 5 c¢T. 36 KBK
VYkpainu (3i 3MiHaMU Ta JOMTOBHEHHSIMH): «Befie OOMIK 3aCy/DKEHUX 10 TIOKapaHHs y BHJII TPOMAJICEKHIX POOIT;
PO3’SICHIOE 3aCyIKCHUM IOPAJOK Ta YMOBH BiIOyBaHHS MOKapaHHSI; 3Mi1HCHIOE KOHTPOJb 32 AOAEPKAaHHAM
3aCyIKEHUMH TIOPSIKY Ta YMOB BiOyBaHHS MOKAapaHHS Y BHII TPOMAJICHKUX poOiT; 3AiMICHIOE KOHTPONIb 32
JOZIEP>KaHHAM CYIOBOTO PillIEeHHS BIACHUKOM I IIPUEMCTBA, YCTAaHOBH, OpTaHi3alii a00 yIOBHOBa)KEHHM HUM
OpTaHOM 3a MicleM poOOTH 3aCyIKEHOI0; BXKHMBA€E 3aXOAIB 3 MPUIIMHEHHS MOPYIIEHb CYIOBHUX PIllICHb; BEIE
cyMapHHMH OOJIIK BiINpaIibOBAaHOTO 3aCyIKEHUM 4acy; BXKHMBA€ MEPLIOUYEPrOBUX 3aXOIiB 3 BUSBICHHS 3acy-
IDKEHHUX, MICIIE3HAXODKEHHS SIKUX HEBiZIOME; 3BE€PTAETHCS 0 BIAMOBIAHUX MPAaBOOXOPOHHUX OPTaHIiB LIOAO
PO3LIYKY 3aCyIKECHUX, MiCLIE3HAXOMKECHHS SIKUX HeBigome» [7].

BinmbIn po3mupeHnM € Tiepertik 3axoiB, 3aTBepixennx Hakazom MiHicTepersa toctutii «lIpo 3arBep-
mxeHHs [lopanxy 3niCHEHHS HaMIAY Ta MPOBEACHHS COLIaJIbHO-BUXOBHOT POOOTH 13 3aCyIKEHUMH 10 MOKa-
paHb, He TIOB’sA3aHUX 3 1M030aBieHHSAM Boi» Bif 29 ciuas 2019 poky Ne 272/5 [8] Opran mpobarrii, Kpim
3IifiCHEHHS HamIsAAYy, TOBHHEH NMPOBOIUTH COLAJIbHO-BUXOBHI pOOOTH 13 3aCyPKEHHMH, IO € MTO3UTHUBHUM
IUIsl JOCSATHEHHSI METH TIOKapaHHsI, a caMe BUIIPABJICHHS 3aCyIKEHOT0 i 3amo0iranHsi BANHEHHIO HOBUX KpH-
MiHaJBHHX MPABOIIOPYIIeHb. Jl0 TaKoi MisSUTBHOCTI 3aITy9atoThCSl TEPUTOpiabHi opranu HamioHanpHOT momirtii
VYkpainu mig yac 31iHCHEHHS HaIsAy 3a 3aCyPKEHHMH [0 TOKapaHb, HE OB S3aHUX 3 T030aBJICHHSIM BOJIi,
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(hyHKIIT SKUX TakoX MpoIMcaHi B 3a3HadeHoMy Haxka3i MiHictepcrBa roctrmii. Taka cmiBmpars Mixk ykasa-
HUMHM OpraHaM¥ AacTh 3MOT'Y OUIBII peTeIbHO 3A1HCHIOBATH HAIVISL 38 BAKOHAHHSIM TPOMAaJIChKHX POOIT, BUSB-
JISITH YXWICHHS Bifl 1X BUKOHAHHS, KOHTPOJIIOBAaTH ITOBHE BiOyBaHHs MOKapaHHs, sIKe CIIPUATHUME peatizaiii
MIPUHIIAIIN HEBIIBOPOTHOCTI KPUMIHAIBHOI BiIMTOBIaTBHOCTI ¥ ITOKapaHHS.

I'pomaznceki pobOTH € CTPOKOBUMH ITOKapaHHAMH, IKi OOUHCITIOIOTHCS B TOAMHAX, IPOTSTOM SKHX 3aCy-
JDKEHUH MPaIloBaB 3a BU3HAYCHUM MicuieM poOoTu. BiamnoBinHO 10 KpUMiHAIBHOTO 3aKOHOAABCTBA, IPU3HA-
4aroThest B Mekax Bif 30 mo 240 roguH. [lo 3MmiH, ski BinOymwcs y 2024 potri, TpoMaicbKi poOOTH BiOyBanmcs
He OiJbIlle Hi’K YOTHPH TOAWHHU Ha A00Y, a HETTOBHONITHIM — He Oibie HiX Bi roauHu. ChoroaHi B 9. 2 cT. 38
KBK Vkpainu BkazaHo, 10 «'poOMaJICbKi pOOOTH BUKOHYIOTHCS HE OUIBLI SIK YOTHPHU TOAMHH Ha JICHb, a 3a 3as-
BOIO 3aCyIKEHOT0 — JO BOCBMU T'OJIMH Ha JICHb, aJI¢ HE MEHILIE COPOKa FOIUH Ha MicALlb, 2 HETIOBHOMITHIMH —
He OlyIblIe 1BOX TOAMH Ha AEHbB, aJle He MEHIIE IBAALSITH I’ ATH TOIUH Ha Micsub» [7]. Taki HOBOBBeZeHHS, Ha
HaIlly TyMKY, € TO3UTUBHUMH, OCKIUJIBKH 1€ AACTh 3MOTY 0c00i, sSIKa He IPALoe i Ma€ BUTbHUN Yac BUKOHYBaTH
TpOMaJIChKi pOOUTH /IO BOCKMU TOIMH Ha 100y, paHilie Bi0yTH MOKapaHHs, peCOIialli3yBaTHCs, TOBEPHYTHCS
B CYCHIJIBCTBO, IIPALICBIAIITYBATUCS ¥ IOYATH HOBE >KUTTI.

Kpim ymoBHOBaxkeHOTO OpraHy mpooariii, TepuTopiansHUX opraniB HarionampHOi momimii YkpaiHwu,
HaSIT 32 BUKOHAHHSAM TPOMAJICEKAX POOIT MOKIAJACHUN Ha BIACHUKIB ITiAMPHEMCTB, YCTAHOB, OpTaHi3allii.
3rigHo 3 4. 1 ct. 38 KBK VYkpainu, Ha BnacHuKa MiANPHUEMCTBA, YCTAHOBH, OpTaHi3ailii a00 yITOBHOBaXXCHHUN
HHUM OpraH 3a MicueM BigOyBaHHS 3aCyIXKCHUM MOKapaHHs Y BUAI TPOMAJChKUX POOIT MOKIIALAETHCS «IIOTO-
JDKEHHS 3 YIOBHOB)KEHUM OpraHOM 3 MUTaHb Mpodarii mepemiky 00’ €KTiB, Ha AKUX 3aCy/KeHi BigOyBalOTh
TpOMajChKi pOOOTH, Ta BHIIIB IIMX pOOIT; OpraHi3ailis TPAaHCIIOPTYBaHHS 3aCy/KEHOTO 10 00’ €KTa BigOyBaHHS
IPOMaJACHKUX POOIT Ta y 3BOPOTHOMY HAIIPAMKY, SIKIIO TaKHUH 00’€KT PO3TAIIOBAHUII 11032 MEXaMU paiioHy,
MICTa, CeNuINa, ceja, A€ NPOXHUBAE 3aCyIKCHUH; KOHTPOJIb 32 BUKOHAHHSAM 3aCyPKCHUMHU BU3HAYEHUX AJIS
HUX POOIT Ta TOTPUMaHHAM NPAaBWJI TEXHIKH OE3MEKH; CBOEYACHE IOBIIOMIICHHS yIIOBHOBa)XEHOTO OpraHy
3 MATaHb TpoOarlii MPo yXWIEHHS 3aCyKEHOTO BijJ BiIOyBaHHS IMOKapaHHS Ta MEpeBEACHHS HOTo Ha iHIIe
Miciie poOOTH, TIOSIBY Ha pPOOOTi B HETBEPE30OMY CTaHi, Y CTaHi HapKOTHYHOTO a00 TOKCHYHOTO CIT'SIHiHHSA,
MOPYIICHHS POMa/ICEKOTO MOPSIIKY; BeACHHs 00Ky Ta MoMicsiyHe iHpOPMYyBaHHS YIOBHOBaXXEHOI'O OpraHy
3 MUTaHb MpoOdarlii mpo KibKICTh BiANpaIrbOBaHUX 3aCy/PKEHUM TOAMH 1 Horo cTaBlneHHs o mpami» [8]. 3a
HEBUKOHAHHS 000B’S3KiB yIIOBHOB&)XEHUI OpraH 3 MUTaHb Mpo0auii Hajcuiaae Marepialii IpaBOOXOPOHHUM
opraHaM JJIs BIATIOBITHOTO pearyBaHHs ISl BUPILICHHAS MUTAaHH PO MPUTATHEHHS BUHHUX 0Ci0 70 BiAMOBI-
AJIBHOCTI 3TI1IHO 13 3aKOHOM.

BukoHnaHHs noKapaHHS y BHI TPOMaJICHKUX pPOOIT BUMarae BiJl 3aCy/DKEHOTO JOTPUMAaHHS IPaBMl, sIKi
BH3HAYAIOTHCS HalliOHAJIbHUM 3aKOHOAABCTBOM 1 IpadikoM BUXOAY Ha poOOTY 3aCyKEHOT0, 1110 BCTAHOBIIIO-
€THCS BIACHUKOM MANIPUEMCTBA, yCTAaHOBHU, OpraHizalii ab0 yImoOBHOBR)XEHHUM HMM OPraHoM. Y pasi «Iopy-
LICHHS MOPSAAKY Ta YMOB BifOyBaHHS MOKapaHHS Yy BHII IPOMAaJChKHX POOIT, a TAKOXK MOPYIIEHHS IpoMaj-
CBKOTO TIOPSZAKY, 32 SIKE 3aCyIKEHOTo OyJ0 MPUTATHYTO IO aAMiHICTPAaTMBHOI BiANOBINAJIBHOCTI, A0 HBOTO
YHOBHOBa)XEHHUM OPraHOM 3 NUTaHb Mpobarii Moxke OyTH 3aCTOCOBaHE 3aCTEPEXEHHS y BHII NMHUCHMOBOIO
MOTIEPEAKEHHS PO NPUTSATHEHHS 10 KPUMiHAIBHOI BioNOBigambHOCTD [8].

VY pasi yxuneHHS BiA BimOyBaHHS MOKapaHHA y BHJI T'POMAJCBKUX POOIT, «yTIOBHOBOKEHUH OpraH
3 MUTaHb podarii HagcuIae Marepiain IPaBOOXOPOHHUM OpraHaM JUisl BiAIIOBiAHOTO pearyBaHHS IJIsl BUpI-
[IeHHS MUTaHHS PO MPUTATHEHHS 10 KpUMIHAIBHOI BiAOBI JaIbHOCTI BinmoBiaHO 110 cT. 389 KK Ykpainm» [6].

OTxe, rpoMazichKi poOOTH SIK BHJ KPUMIHAJIBHOTO MOKApaHHs CIPSIMOBAHUI Ha BUIIPABICHHS 0COOU
0e3 i30ms1ii Bif CyCHiIBCTBA, aje MpH LBOMY 3aJIy4arouH 3aCyPKEHOTO IO BUKOHAHHS CYCHIJIBHO KOPHUCHHUX
poOiT, 1m0 crpuse Horo BUMPABICHHIO, pecolliami3amii Ta 3ano0iraHHI0 BANHEHHIO HOBUX KPUMiHAIBHUX TIpa-
Bonopytens. Lleit Bua nokapanas 06a3yeTbcs Ha MPUHINII TYMaHI3My, CIIPaBeIUIMBOCTI i He 3aBAaHHI 0c00i
CTpaXk/IaHb, IIKOU 310pOB’10. 3a mepiox 2024 poky BHECEHO 3MiHHM Y BUKOHAHHS TIOKapaHHs Y BUII TPOMaJI-
CBKUX POOIT, a camMe PO3IMMPEHO MEePETTiK MiCllb BUKOHAHHS CYCITTFHO KOPHCHUX pOOIT, 30KpemMa Iie MOXKYTh
OyTH TANPUEMCTBA, YCTAHOBH, OpTraHi3allil B MeXax TePUTOpiaJbHHUX TrpoMall, MicT un obnacti. llle omaum
MIO3UTUBHUM HOBOBBEICHHSIM € MOXKIJIHMBICTH 3aCyIKEHOIO 3a BIACHMM Oa)kKaHHSIM BinOyBaTH MOKapaHHS
B mepiox nobu 1o BockMH rofuH. lle cnpusie MoTHBaLii 10 CBOEYACHOTO BHKOHAHHS POOIT, NPUILBUALIYE
pecolianizaiio Ta Mojerurye IOBEPHEHHS 10 MOBHOLIHHOTO XUTTS. YKpaiHa 3al03u4y€e JA0CBiA BUKOHAHHS
rpoMaachkuX pooiT y Himepnanmax, CBiq4eHHSM IBOTO € MIJIOTHUHA NpoekT LlenTpy mpobartii, sikuii 3MiHIOE
3MICT TPOMAJICBKUX POOIT SIK BUAY MOKapaHHsA. [neThcs mpo BIPOBaIKEHHSI HOBOI MOJE, 110 0a3yeThCsl Ha
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BukoHaHHs1 nokapaHHs y BUAi rpomMaacbkux pooiT

€BPONENCHKUX MiAX0AaX 1 MPUHIIUIIAX TTPO30POCTi, €HEeKTUBHOCTI i peabHOi KOPHUCTI IS CYCIiIbCcTBA. Bak-
JUBUMH TIPH 3A1CHEHH] HATIISITy 32 BAKOHAHHSIM TPOMAJICHKUX POOIT € CITIBIIpaIlst Ta KOOPIMHAIIS AisTEHOCTI
MIDXX OpraHoM mpo0ariii, TepuTopialbHUMH opraHamMu HarrionanpHOT mominii Ykpaiau i BIaCHUKaMH| ITiITPH-
€MCTB, YCTaHOB, OpPTaHi3alii, ¢ BUKOHYEThCS TOKapaHHs. [ pomManckki poOOTH MOCIIal0Th BaXKIIMBE MICIE
cepel] albTepPHATHBHUX TMOKapaHk, ajie MoTpedyIoTh peOopMyBaHHS B YaCTHHI HOPMAaTUBHOTO 3a0€3MEUCHHS,
oprasizarii Ta 3a0e3edeHHs] MiCIlb BUKOHAHHS CYCITUIPHO KOPUCHHUX POOIT 3 ypaxyBaHHS HAWKpAIIUX 3apy-
OKHUX TIPAKTHK.
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Abstract. The study highlights the problem of applying the principle of individualization of punishment in
the case law of the European Court of Human Rights. It is noted that the issues of sentencing and the implemen-
tation of the individualization principle remain among the most debated in contemporary criminal law. Ensuring
a balance between society’s need for effective protection against crime and the observance of the defendant’s
rights constitutes a complex task that directly affects the level of trust in the judiciary. In this context, the principle
of individualization of punishment serves as a crucial guideline, allowing the avoidance of formalism and guar-
anteeing fairness in each specific criminal proceeding. The principle requires courts, when imposing punish-
ment, to take into account the gravity of the crime, the offender’s personal characteristics, as well as mitigating
and aggravating circumstances, thereby directing sentencing toward the goals of prevention and rehabilitation.
The case law of the European Court of Human Rights convincingly demonstrates that ignoring the personalized
aspects of the offender’s identity contradicts the principle of justice. Conversely, excessively harsh, standardized,
or «automatic» sanctions without a genuine opportunity for review are incompatible with Article 3 of the Conven-
tion for the Protection of Human Rights and Fundamental Freedoms. The European Court of Human Rights has
been consistent in affirming that the application of the principle of individualization of punishment requires judicial
decisions to be based not only on the formal elements of a criminal offense but also to consider the individual's
conduct, motives, and potential for resocialization. Individualization of punishment is not merely a technical-legal
instrument but a fundamental guarantee of a fair trial that combines the protection of society with the affirmation
of human rights. Its consistent implementation contributes to the humanization of criminal policy, compliance with
European standards, and the preservation of public trust in justice.

Ukraine’s national criminal policy faces a range of challenges, including disproportionality in the design
of sanctions and insufficient flexibility in the choice of penalties. This underscores the need to expand the dis-
cretionary powers of courts to ensure genuine individualization. At the same time, the principle of justice serves
as a methodological foundation that imbues individualization with practical meaning.

Key words: Imposition of punishment, principle of individualization of punishment, principle of justice, case-
law of the European Court of Human Rights, judicial discretion.
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AHomauis. Y pocnigkeHHi akTyanisyeTbcs npobrnema 3acTocyBaHHS NpUHLMMY iHAMBIAYyani3aLii nokapaHHs
B MpaKTuui €BpONenCcbLKOro cyay 3 npas MoauHW. 3ayBaXeHo, WO npobnemartmka Npu3HavYeHHss NoKapaHHs
Ta peanisauii npuHUMNY iHAMBIAyanisauii 3anuwaeTbCsl OAHIE0 3 HaMbINbL AUCKYCIMHMX Y Cy4aCHOMY KpUMi-
HanbHOMy npaBi. 3abe3nevyeHHsa GanaHcy MiX CycrninbHOK NoTpebol B €eheKTUBHOMY 3aXWUCTi Bif 3110YMHIB
i AOTPMMaHHAM nNpaB 06BMHYBaYeHOro — CKNagHe 3aBAaHHs, sike 6esnocepegHbO BNAMBAE Ha PiBEHb OBIpK
00 npasocyaad. Y ubOMy KOHTEKCTI MPUMHUMN iHOUBIAyanisauii NnoKkapaHHs BMUCTYNae KroYOBUM OPIEHTMPOM,
Lo A03BONSA€E YHUKHYTU bopManiaMmy Ta rapaHTyBaTu CnpaBeasiMBICTb Y KOXHOMY KOHKPETHOMY KpUMiHamb-
HOMY npoBaXeHHi. MNpuHUMN iHAMBIAyani3auii nokapaHHA Mpu NpU3HaYeHHI NokapaHHA BuUMarae Big cyoy
BpaxyBaHHS TSXKKOCTi 3MTOYMHY, OCOBUCTUX XapaKTEPUCTMK BMHHOIO, @ TaKOX MOM'AKLUYIOUMX i OBTSHKYHOUMX
00CTaBWH, CNPSAMOBYIOYM MPU3HAYEHHS MOKAPaHHS Ha OOCATHEHHS Linern npeBeHuii Ta BunpaerneHHs. Npak-
TMKa €BPONENCLKOro cyay 3 Npas MOAUHU NEPEKOHNNBO AOBOANTb, L0 irHOPYBaHHS NepCOHiIGikoBaHNX acnek-
TiB 0COBM NpaBoONOpyLUHMKA CynepeyunTb NPUHLMNY cnpaBeanuBocTi. | HaBnaku, HagMIPHO CyBOPI, LWAaGNOHHI
4YM «aBTOMATU4HI» caHKLii 6e3 peanbHOI MOXINMBOCTI Nepernsagy nokapaHHsa € HecyMiCcHMMM 3i cTaTtTeto 3 KoH-
BEHLii MPO 3axMCT NpaB ftoANHM Ta OCHOBOMONOXHMX cBoboA. MNMpakTika €BponencbKoro cyay 3 npas NHANHM
nocnigoBHa B MUTaHHI 3aCTOCYBaHHA MPUHUMNY iHAMBIAYani3auil NOKapaHHA — CygoBe pilleHHA NOBWHHO
I'pyHTyBaTUCA He nuLle Ha bopmanbHUX enemMeHTax cknagy 3royvHy, ane n BpaxoByBaTu NoBediHKY, MOTUBM
Ta noTeHuian pecoujianisauii ocobu. lHaMBiayanisawis nokapaHHsi € He NULLIE TEXHIKO-IOPUANYHUM IHCTPYMEH-
TOM, @ (hyHAAMEHTAnNbHO rapaHTIeE CrnpaBeannBoro CyaoBOro posrsady, WO NoeaHYe 3axuUcT CycninbcTea
3 yTBEpPIKEHHAM npaB noanHu. i nocnigoBHa peanisauisi cnpusie rymaHisauii KpuMiHansHOT NoNiTukK, Bigno-
BiJHOCTiI €BPONENCHKMM CTaHAapTam Ta 36epeXxeHHIo JOBipy 40 NpaBocyaas.

HauioHanbHa kpuMiHanbHa nonitMka YKpaiHW CTUKAeTbCsl 3 HU3KOK MNpobremM, 3okpema AucnponopLi-
SIMU B KOHCTPYIOBaHHI CaHKLiM Ta BiACYTHICTIO OOCTATHbOI THYYKOCTi y BUMOOpPI Mipy nokapaHHs. Lle 3ymoB-
ntoe noTpeby po3LWMpPEHHS ANCKPELiNHMX NOBHOBaXeHb cyay Ansi 3abe3neyeHHst peanbHoI iHguBigyanisauii.
BogHouac npuHumMn cnpaBeanMBOCTi BUCTYNae METOOOMOrMYHOK OCHOBOMD, LLO HaMOBHIOE iHAMBIAyanisawito
NPaKTUYHUM 3MICTOM.

Knto4oei crioga: NpusHavyeHHs nokapaHHs, NpUHUMN iHAMBIQYyani3auii nokapaHHs, NpUHLMN cnpaBeanneo-
CTi, NpakTuka €BPONENCbKOro cyay 3 npas MOAMHW, AUCKPELiHI MOBHOBaXXEHHS Cyay.

Establishing a proportionate balance between society’s need for effective protection against criminal
encroachments and taking into account the position of the victim when determining the liability of individuals
subject to criminal prosecution remains a complex task. Attempts to identify optimal mechanisms for resolving
criminal-law conflicts increasingly lead to the further humanization of criminal policy and its approximation to
European standards in the system of sentencing. The case law of the European Court of Human Rights consistently
demonstrates that disregarding the individual characteristics of the offender and the specific circumstances of
the committed act is incompatible with the requirements of modern justice. Only a differentiated approach
to assessing the criminal offense and the personality of the offender ensures the realization of the right to a
fair trial. Therefore, an in-depth study of this issue is crucial for harmonizing national criminal policy with
European requirements and standards.

Doctrinal approaches in the light of the legal mechanism for implementing the principle of
individualization of punishment in criminal law, the development of practical recommendations regarding
the consideration of individualization criteria in sentencing, the assessment of their effectiveness, efficiency,
and systemic coherence, as well as the generalization of trends in the further development of the institution
of sentencing in line with European standards of criminal justice, are substantiated by V. K. Hryshchuk,
0. O. Kvasha, V. O. Navrotskyi, M. 1. Panov, M. 1. Khavroniuk, and others.

Individualization of punishment is the determination by the court of the type and specific measure of
punishment based on the consideration of the individual degree of gravity of the committed criminal offense,
the personalized characteristics of the offender, and a number of mitigating and aggravating circumstances,
aimed at ensuring the achievement of the goals of general prevention (restoration of social justice) and special
prevention (rehabilitation of the convicted person).

In accordance with the requirements of Article 65 of the Criminal Code of Ukraine, when imposing
a punishment, the court shall take into account the degree of gravity of the committed offense, the personal
characteristics of the offender, and the circumstances of the case that mitigate or aggravate the punishment [2].
The general principles of sentencing determine the fundamental provisions that guide the court in selecting the
appropriate measure of punishment in each criminal proceeding. Despite their abstract nature, these principles
acquire concrete expression depending on the elements of the committed criminal offense and the personality
of the offender to whom the punishment is applied. Each of the criteria set forth in the provision on the general
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principles of sentencing possesses independent significance as a distinct component, which must necessarily
be taken into account in the imposition of criminal punishment.

Anessential function ofthe individualization of punishment in criminal law is to stimulate the rehabilitation
of the convicted person and to deter him or her from committing new offenses. Disregarding the requirements
of individualization diminishes the effectiveness of legal liability and often becomes the source of errors in law
enforcement practice (in particular, in cases of unfounded and unlawful prosecution, the imposition of unjust
and disproportionately severe or overly lenient punishments). At the stage of executing a specific measure
of punishment, such neglect leads to an insufficient consideration of the dynamics of rehabilitation and the
degree of resocialization of the offender. In the case of Hutchinson v. the United Kingdom, the European Court
of Human Rights clarified that the state must ensure a genuine possibility of reviewing the sentence, where
the individualization of the sanction at subsequent stages of its execution plays a crucial role [6]. The Court
emphasized that a punishment cannot be reduced to an «automatic mechanism» of deprivation of liberty, as
this would contravene both the principle of proportionality and the fundamental respect for human dignity.

Contemporary social realities clearly demand the integration of effective criminal justice protection
with guarantees for the observance of fundamental human rights. In such circumstances, the predominance
of repressive approaches over the humanistic principles of criminal policy becomes particularly hazardous.
In this context, the principle of individualization of punishment functions not only as a formal and technical
instrument that helps to avoid mechanical sentencing, but also as a conceptual guide capable of ensuring
fairness and proportionality in each criminal proceeding, thereby contributing to the preservation of public
trust in the judiciary. The principle of individualization has gained particular significance in the practice of
the European Court of Human Rights in cases concerning excessively severe sanctions. Indeed, in the case of
Scoppola v. Italy, the Court emphasized that the punishment must be proportionate both to the gravity of the
offense and to the personal characteristics of the defendant [7]. Failure to take mitigating circumstances into
account, or their formalistic disregard, constitutes a violation of the requirements of the Convention. A similar
approach is evident in the case of Laszl6 Kiss v. Hungary, where the European Court of Human Rights noted
that even in cases of serious offenses, courts are obliged to analyze the individual characteristics of the person,
as only such a decision can meet the standards of a «fair balance» [8].

Judicial practice demonstrates that general legislative principles for selecting and imposing the most
appropriate type and measure of punishment are insufficient. Consequently, when addressing issues related
to sentencing, courts face certain problems that sometimes do not have straightforward solutions. Judges
examining the materials of a criminal proceeding continually encounter numerous practical questions regarding
the determination of a specific punishment.

In circumstances where the criminal law contains generalized and abstract formulations of criminal
offenses and, as a result, is of a general nature, while the acts themselves and the offender are concrete and
individualized, the question of the appropriateness of judicial discretion in such proceedings becomes evident.

Taking into account that the individualization of punishment entails a certain degree of judicial
discretion, permissible within the limits established by law (within the sanctions of the articles of the Special
Part of the Criminal Code and within the framework provided by the provisions of the General Part regulating
sentencing), when determining the differentiation of punishment within statutory sanctions, the legislator must
follow the rule that the limits of criminal law sanctions can be considered optimal when the range of choice
they establish for the type and measure of punishment allows the court to maximize the individualization of
the sentence at the time of its imposition. This requirement is clearly reflected in the decision of Kafkaris v.
Cyprus, in which the Court considered the issue of life imprisonment and emphasized that the principle of
proportionality presupposes the existence of mechanisms for mitigation or review of the punishment, as a
severe sanction applied automatically, without regard to the specifics of the case, is incompatible with Article
3 of the Convention for the Protection of Human Rights and Fundamental Freedoms [9].

The law should guide judicial practice not towards uniform punishments for similar offenses, but rather
ensure a consistent approach in applying the criteria for determining the measures of punishment. Accordingly,
within this framework, the issue extends not only to the breadth of statutory sanctions but also to the prevention
of violations in the implementation of the principle of individualization of punishment. At the same time, an
analysis of the legislative design of the sanctions in the articles of the Special Part of the Criminal Code of
Ukraine from the perspective of ensuring individualization of punishment reveals a number of disproportions
and problematic aspects, among which the following are particularly significant:
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Firstly, the limits of sanctions in the criminal law do not always depend on the category of the criminal
offense. A comparison of offenses of the same category within the basic and aggravated elements, yet with
different degrees of social danger, demonstrates a violation of proportionality between the limits of the sanction
and the gravity of the criminal offense;

Secondly, from the perspective of individualization of punishment and the achievement of the objectives
of criminal liability, it is entirely unjustified to establish only a single type of punishment for a criminal offense
that does not pose significant social danger. In other words, the legislator often fails to observe, and sometimes
completely ignores, the principle that the less dangerous the offense, the greater the range of punishments that
the sanction of an article in the Special Part of the Criminal Code of Ukraine should provide for the offender.

Thirdly, the design of the sanctions in certain articles of the Special Part of the Criminal Code of Ukraine,
from the standpoint of individualization of punishment, places the court in a difficult position: the legislative
model of certain sanctions does not ensure a smooth transition from one type of punishment to another, thereby
violating the harmonious connection between punishments within the sanction. In situations of obvious imbal-
ance within the system of sanctioning provisions, the court, when implementing the principle of individual-
ization of punishment at the time of sentencing, is forced to move abruptly from one type of punishment to
another.

Sentencing within the limits of the article’s sanction (or part of an article’s sanction) of the Special Part
of the Criminal Code of Ukraine, as a principle of sentencing, is the most complex to apply. On one hand, this
principle imposes on the court only the obligation not to exceed the limits of the sanction and to ensure the
selection of such a type and measure of punishment as provided by the respective sanction. At the same time,
it is complex because the majority of articles (or parts of articles) in the Special Part of the Criminal Code of
Ukraine provide liability for the commission of alternative acts, specifying alternative types of punishment
without establishing clear criteria according to which the judge should choose one type and/or measure of
punishment in accordance with one or another alternative act [1, c. 86].

The statutory establishment of upper and lower limits for evaluating certain groups of circumstances
that influence the severity of punishment is entirely justified. The Criminal Code and the Criminal Procedure
Code grant the judge the right, in the presence of certain circumstances specified in detail or at least in general
terms, to determine the type and measure of punishment in accordance with their personal conviction and legal
conscience, within the limits established by the General and Special Parts of the Criminal Code of Ukraine,
so that they correspond to the objectives of punishment, in particular, the correction of the convicted person
and the prevention of new crimes. The European Court of Human Rights has emphasized the impermissibility
of establishing rigid frameworks that deprive judges of the possibility to individualize punishment. In partic-
ular, in the case of Murray v. the Netherlands, the Court stressed that the very opportunity for a prisoner to
demonstrate changes in behavior and obtain a review of the sanction constitutes a fundamental guarantee of a
democratic society [10].

The essence of the principle of individualization of punishment lies in the necessity of accurately and
consistently taking into account all the distinctive features of a specific offense and its perpetrator, and select-
ing an appropriate measure of punishment in order to achieve optimal results in influencing the offender’s
consciousness and behavior, as well as preventing the commission of further offenses.

The requirement to implement the principle of individualization obliges the competent state authority
or official to adopt an exclusively differentiated approach when considering a specific case, not only at the
stage of sentencing but also at other stages of the development of criminal legal relations — from their incep-
tion to their termination [1, c. 88]. It excludes formalism in determining the measure of criminal liability, as
it presupposes the personalization of punishment in the interest of achieving its objectives in each specific
case. From this methodological standpoint, the individualization of punishment enables the assessment of an
offense not only from a formal perspective but also from a substantive one, taking into account the full range
of individual circumstances that characterize the crime and the offender.

In light of the above, it can be asserted that the formal aspect of justice is directly linked to the
individualization of punishment and presupposes the most complete and comprehensive consideration of
all criteria for sentencing to ensure that the punishment is truly proportionate to the offense committed.
Just punishment can only be imposed in accordance with the requirement of its individualization,
just as the individualization of punishment cannot be achieved if the punishment imposed is unjust.
Moreover, individualization, grounded in the principles of justice, not only allows for the selection

72 Epnixiecbkuti XypHan. 2025. Bunyck 13.



of an appropriate measure of legal liability but also facilitates, at any stage of the judicial process,
the termination of proceedings, provided this does not conflict with the requirements of inevitability,
legality, and justification of the punishment. In this context, the statement by D.A. Shevchenko remains
particularly relevant: «the principle of the justice of punishment has a decisive influence on the
substantive aspect of the principle of individualization of sentencing; beyond the principle of justice,
the principle of individualization loses its fundamental and practical significance» [5, c¢. 97]. The case
law of the European Court of Human Rights consistently affirms that the principle of individualization
of punishment constitutes one of the key guarantees of a fair trial. The Court emphasizes that the
sentence imposed must be based not only on the formal elements of the criminal offense but also
take into account the offender’s personal characteristics, social background, motives, and the specific
circumstances of the case. This approach is particularly evident in the case of Vinter and Others v.
the United Kingdom, where the Court noted that life imprisonment without the possibility of review
contravenes the requirements of Article 3 of the Convention, as it deprives the individual of the
opportunity to hope for a reassessment of their situation in light of their behavior, personal development,
and rehabilitative potential [11].

When imposing a sentence, there is an attributive requirement to achieve precise and proportionate
accountability of the offender for the committed act, taking into account the characteristics of the internal pro-
cesses that preceded the criminal offense or the differing motives that determined it. This requirement remains
merely a declarative aspiration if the maximum possible individualization of the sentence is not properly
realized.

Accordingly, analyzing the foregoing, the following conclusions can be drawn: the practice of the Euro-
pean Court of Human Rights demonstrates that the individualization of punishment is a key concept of crim-
inal justice, combining the preventive objectives of sentencing with the protection of fundamental human
rights. Consequently, the institution of individualization serves a dual function: it ensures the observance of
human rights and strengthens public trust in the judiciary as an instrument of justice.

The principle of individualization of punishment constitutes an integral element of the rule of law and
fair trial, and ignoring the personalized characteristics of the offender leads to violations of the European Con-
vention on Human Rights. In European judicial practice, the determining factor is not the formal conformity
of the punishment to the statutory sanction, but its proportionality to the severity of the offense and its capacity
to account for the offender’s potential for rehabilitation.
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10 YBAI'1 ABTOPIB
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BHMOTIH J10 ITYBJIIKAIITH

Pemaxmis sxypHamy mpuiiMae 10 MyOJikarii HayKOBi CTarTi, €ce, JIEKIii, peren3ii Ha KHUTH, a TaKoX
nepexaay mnpamb €srena Eprixa.

CraTTs oBHMHHA OyTH CTBOpPEHA 0COOMCTO Ti€r0 0c00010 (0coOamMu), Mo BKa3aHa (BKa3aHi) sIK aBTOP
(aBTOpM); He MOBUHHA OyTH OIMTyOJIIKOBaHOIO (ITOBHICTIO 200 YacCTKOBO) 4 repeOyBaTH Ha PO3MISAL MION0
OITyOTiKyBaHHS Y OyIb-IKOMY 1HIIOMY BHJIaHHI.

Crarti moBuHEH OyTH BJIACTHBHN HAyKOBHUH CTHJIb BHKJIQAy Marepiany (TOYHICTH, JAKOHIYHICTB,
JIOT1YHICTB, 3pO3YMLIICTh) Ta BUCOKHI HAYKOBHUH PiBEHb.

HayxoBa cTarTst Ma€ MiCTUTH TakKi CTPYKTYPHI eJleMeHTH:

1) moctaHoBKy mnpoOieMH Ta BU3HA4YEHHs ii 3B'A3KY 3 BaXUIMBUMH HAyKOBHUMH YU NPAKTHYHUMHU
npoOeMamu;

2) OWIHKY CTyINeHs HayKoBOI po3poOKH MpoOiIeMH 13 3a3HAUCHHSM HEBUPINICHUX IONEpeTHHKAMU
ACTIEKTiB 3arajbHOI MPoOIeMu, PO3B’I3aHHIO KOTPUX MIPHUCBAUYETHCS CTATTS;

3) METy IOCIIiIKeHHS;

4) KOHKPETHI 3a7adi JOCIiKCHHS;

5) oOrpyHTyBaHHSA METONOJIOTIi AOCTIMKEHHS (B TOMY BHMAJKY, SKIIO BOHA MICTUTh HOBU3HY 1 MOXeE
3alliKaBUTH YMTa4ya, 3BaKal04n Ha PEIMET CTaTTi);

6) BUKJIa] OCHOBHOTO Marepiaiy AOCHIiPKEHHS Ta 3100y THX aBTOPOM (aBTOpaMH) HayKOBUX PE3YJIbTaTIB;

7) BUCHOBKH, y SIKHX CTHCJIO 3a3Ha4a€ThCs, B YOMY CaMe IOJISIra€ JOCATHEHHs [TOCTABICHOI METH Ta
BUIPIMIIEHHS KOHKPETHHUX 3aJ1a4 JOCIIIKCHHS.

JaHi eneMeHTH y TeKCT1 BUAUISTH HE TOTPiOHO.

[opsimox po3MILIEHHS CTPYKTYPHHUX €JIEMEHTIB!

*  PyOpuka xxypHnaiy.

* Hazpa (ne Oinbmie 15 MOBHO3HAYHMX CIIiB), KOTpa NMOBWHHA TOYHO BioOpa)kaTd 3MICT Tpari,
MICTHTH KJIIOUOBI CJIOBa.

*  VIK.

* IM's, mpizBumie aBropa(iB), HAYKOBUI CTYTiHBL 1 BUCHE 3BaHHSI, IOCAda, MicIie poOOTH/HABIaHHS,
enekrponna moiura, Homep ORCID (http://orcid.org/), Scopus-Author ID (3a3HayaeTbcs 3a
HAasSBHOCTI 1HJIEKCOBaHUX IMyOIiKaiiii y Scopus).

* Asnoraris (o0csrom He MeHII K 1800 3HaKiB) — MICTUTh KOPOTKY CTHCIY XapaKTEPUCTUKY 3MICTY
mpati i pe3ynbTaTiB JOCTiKeHb, MO0 JO3BOJISE YATAYEBi 3PO3YMITH, YU MOXKE 3aIliKaBUTH HOTO
TOBHUH TEKCT PYKOIIHCY.

» Kirouosi cnoBa. CyKynHICTh KIIOUOBHX CIIiB TIOBUHHA BiAIOBiZaTH OCHOBHOMY 3MICTYy CTarTi,
BiZOOpakaTH pe3yJabTaTH JOCTIDKEHHs 1 3a0e3nedyBaru iX TeMaTHyHHi nmouryk. Kirodosi ciiosa
MTOTPiOHO TO1aBaTH Y HA3MBHOMY BiIMIHKY depe3 KOMY.

[lepeniyeni CTPyKTYpHI €JI€eMEHTH TOAAIOTHCS YKPAiHCHKOIO 1 aHTITIHCHKOIO MOBaMH.

VYci abpeBiaTypu Ta CKOpPOUEHHS, 32 BUHATKOM 3arajlbHONPUHHATHX, HOBMHHI OyTH po3mm@poBaHi
IIPY NIEPUIOMY BUKOPHUCTaHHI y TekcTi. HeoOXiqHO TOUHO BKasyBaTH IKEpesio 3rayBaHMX y CTaTTi LUTAT,
nudpoBux i hakTHIHUX qaHuX. bidmiorpadivyni mocuIaHHs B TEKCTI 0OPMITIIOTHCS 38 IOITOMOTOF0 KBaIPaTHHX
nyxok. [lepma nugpa — mopsAKOBHI HOMED Ipalli B CIHCKY JIiTepaTypH, Jpyra — CTOpiHKa IIUTOBAHOI Mparli
(mampukman [2, c. 148], abo [4, cT. 26] — K10 TOCHIIAHHS HA CTATTIO 3aKOHY).

Crmcok JiTeparypH MOAAEThCS B KiHII CcTaTTi (B al(aBiTHOMY MOPSAKY a00 B TOPSAIKY 3TaJyBaHHST)
i Ha3Bor «Bukopucrani marepianmy. [Ipu odopmiieHHi 6i0miorpadiyHUX MOCHIIAHD Ta CITUCKY JIITEpaTypu
ciin porpumyBaruchk JJCTY 8302:2015. Takok MogaeTbes CIUCOK JiTeparypu, 0o(pOpMICHUN JTaTUHUIICIO —
References. Jlanuii crincok ohopMITFOETBCS 3TiIHO 3 MibXKHAPOAHUM cTaHmaproM APA.

BiamnoBiganeHICTh 3a 3MICT 1 IOCTOBIPHICTh PYKOIIUCY HECE aBTOP.

Penaxmiitna xoneris 30epirae 3a co00k0 MPaBO pearyBaTi PyKOITUCH, a TIcIs myOumiKamii po3MinryBaTi
iX Ha BeO-caiTi )KypHaIy.
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1) description of the problem and research area and its connection with important scientific or
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2) review of scientific publications on the topic of research with the indication of the unsolved aspects
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o yearu aBTopiB

IOJIITUKA PEIIEH3YBAHHA

ITpouec peuneHzyBaHHs

«EpmixiBchKuUil KypHad» MyOmiKye JHMIIe Ti Marepiany, MO YCIIIIHO MPOHIUIN NpoLeaAypy peLeH3y-
BaHHs. YCi MaTepiany, sKi HaIXOIATh 10 penakuii « EpaiXiBChbKoOTo KypHay», IPOXOISTh «IIOABiHHE ‘ciine’
peuensyBaHHs». BoHO 31iiCHIOEThCA IBOMA HE3aJCKHUMHU PEIleH3EHTaMH, KOTPi Ail0Th OKPEMO, HE 3HAIOTh
PO OL[IHKH OJIH OAHOTO. IMEHa pelieH3eHTIB Ta aBTOPiB MPUXOBaHi OIWH BiJl OIHOTO.

Marepia, 10 HaAcUIaeThes Ha po3misia « EpIiXiBChKOTO Ky pHAILY», IEPII 3a BCE MA€E BiAMOBIAaTH TeMa-
TUYHUM Ta TEXHIYHUM BHMoOTaM. SIKII0 MaTepiall He BiAMOBiIa€ BUMOTaM JKypHaIly, BiH 0Jjpa3y OBEPTAETHCS
aBTOpY JIsl BUMpaBieHHA. PenieH3yBaHHs Ta MyOTiKallis PyKOIHCIB € HACTUIBKU ONEPaTUBHOIO, HACKIIBKY 1Ie
MOXITUBO. SIK mpaBuiio, pelieH3eHTaM MPOIOHYEThCSl HaJaTH BiIMOBIAb 10 2 THXKHIB.

PenensyBanns nepeadavae CriBOpalo 3 eKCrepTaMy B KOHKPETHiH (BY3bKiif) ramysi, siki € KBaJiQikoBa-
HUMM 1 3/1aTHI 3a0e31edyBaTy 00'€KTUBHUIA PO3TIIS.

OcrarouHe pilieHHs 010 MyOTiKalii NpuiiMae penakiiiiHa KoJeris Ta FoJIOBHUH pelakTop, 30KpeMa.

Ha migcraBi pimieHHs, KOTpe NpUIMaeThes i3 BpaxyBaHHIM OTPHUMAaHHUX pEIeH3il, aBTOpaM HaJcHia-
€THCS JIMCT ENEKTPOHHOIO MOLITO0, SIKUH MiCTUTD 3araibHy OL[HKY CTarTi i OCTaTOYHE PillIeHHs 100 MpH-
WHATTS 10 MyOTiKaIlii Yi BiAXUICHHS PYKOTIHCY.

IHcTpyKUIis A1 peneH3eHTiB

OniHrOBaHHS BKIIIOUAE JIBA €TAIM: MOTIEPEIHIN OIS Ta JeTadbHUN OIS,

OOrpyHTOBaHICTh 1 JOCTOBIPHICTH OTPUMAHUX PE3YNBTATIB — € KIIOYOBHUMHU ACTIEKTAMH, SKi MOBHHHI
OyTu Bif3HaueHi B peueHsii (Gopma peueHsii 1ogaeThbes).

Tonepeouiii 02na0 Na€ MOXKIMBICTh PELIEH3EHTY NOCIIANTH 3arajibHy LiHHICTh MaTepiany i MOBUHEH
MICTHTH BIAIOBIAl HA MUTAHHS:

+ Yu € akTyanpHOIO HayKoBa MpobiiemMa, oOpaHa aBToOpom?

* Yu 4iTKOo chopMyIbOBaHO METY Ta 3aBIAHHS AOCHTiHKEHHS?

+ Uu BignoBila€ CTUIIB 1 JIOTiKa BUKJIAy TEKCTY HAYKOBil MpUpOIi Marepiamy?

 Yu MicTATBCS TOCHJIAHHS Ha aKTyalbHY JiTepaTypy 3 oOpaHoi mpobiemu?

Jlemanvruii 0271510 TPYHTYETHCS HA PO3TOPHYTOMY JTOCITIPKCHHI PYKOIIUCY 1 BKIIFOUAE HACTYITHI ITUTAHHS:

+ Yu mMae Micie 0cOOMCTHI BHECOK aBTOpa Y BUPIIICHHS MOCTaBIeHOI MpobieMu?

 Yu BUKOPUCTOBYIOTHCS B TOCTIIXKEHH1 HOBATOPCHKHUI Ta TBOPYHIA MiAX0q1?

* Yu 4iTKO MpeaCcTaBICHO OTPUMaHi pe3ynbTaTi?

 Yu MicTiIThCS B pOOOTI 3HAUUMI pe3yabTaTu?

+ Yu MaloTh OTpUMaHi pe3yNbTaTH TEOPETUIHE 3HAYCHHS?

+ Yu MaloTh OTpUMaHi pe3yNbTaTH MPUKIIaIHE 3HAUCHHS?

+ Yu MOKHa BBaXKaTH PYKOIHMC L[IHHUM BHECKOM JIJIsI raiy3i?

PenieH3eHTy TakoXX MPOMOHYETHCS HAAATH KOMEHTapi MIO0 PYKOIHKCY 13 3a3Ha4eHHSIM 000B’I3KOBHX Ta
PEKOMEHAOBaHUX 3MiH.

I, HacamKiHeIb, PEIICH3CHT MiABOAUTE RIOCYMOK TIONO PEIICH30BaHOI poOOTH:

1) pexoMeHayBaTH PyKOITUC 10 APYKY;

2) peKOMEeHAyBaTH PYKOIIMC 0 APYKY IICIIs BiAOBIIHUX BUIPABICHb Ta BAOCKOHAICHB;

3) BIIXWJIHMTH PYKOITHC.

[Nonituka peueH3yBaHHs «EpmixiBCbKOTO XypHaly» MOKIMKaHa 3a0e3levyBaTH HalBUIII CTaHAAPTH
oryOnikyBaHHs pyKonuciB. J{o0ip pereH3eHTIB MPOBOANTHCA 13 BpaxyBaHHSM iX CIelialbHUX 3HaHb Ta Hay-
KOBOT'O JIOCBITY.
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Review Process

«Ehrlich's Journal» publishes only those materials that have successfully passed the review process.
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reviewers who operate separately and don’t know about each other assessments. The names of the reviewers
and authors are hidden from each other.

The material sent to the «Ehrlich's Journal» primarily should correspond to the thematic and technical
requirements. If the material does not correspond to requirements of the Journal, it is being immediately
returned to the author to make corrections. Reviewing and publishing of manuscripts are as prompt as possible.
Reviewers are proposed to give an answer within 2 weeks.

Reviewing involves collaboration with experts in specific (narrow) field, who are qualified and able to
provide an objective review.

The final decision on paper is made by the Editorial Board and Editor-in-Chief.

On the basis of the decision, which was adopted with taking into account the received reviews, the
authors are sent an email, containing an overall assessment of the manuscript and the final decision in relation
to an acceptance to the publication or rejection of the manuscript.

Instructions for Reviewers

Evaluation involves two stages: a preliminary overview and a detailed review.

Validity and authenticity of the results — are key aspects that should be noted in the review (The Review
Form added).

Preliminary review of the manuscript gives an opportunity to the reviewer to investigate the overall
value of the material and should contain the answer to the questions:

* Is the scientific issue, chosen by the author, relevant?

* Are the purpose and objective of the research properly formulated?

* Do the style and the logics of rendering correlate with the scientific nature of the material?

* Are the references to the relevant literature on the issue, present?

Detailed review of the manuscript based on an expanded study of the manuscript and includes the
following items:

* Does the author personally contribute to solving the designated issue?

* Are the innovative and creative approaches being used in the research?

* Are the achieved results clearly presented?

» Does the work include significant results?

* Do the achieved results have a theoretical value?

* Do the achieved results have a practical value?

 Can the manuscript be considered as a valuable contribution to the sphere?

The reviewer is also suggested to present comments to the paper and to suggest mandatory
andrecommended amendments.

Finally, the reviewer is asked to present the conclusion:

1. Recommend the manuscript to be published.

2. Recommend the manuscript to be published after appropriate amendments and improvements.

3. Reject manuscript.
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