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Abstract. The study highlights the problem of applying the principle of individualization of punishment in
the case law of the European Court of Human Rights. It is noted that the issues of sentencing and the implemen-
tation of the individualization principle remain among the most debated in contemporary criminal law. Ensuring
a balance between society’s need for effective protection against crime and the observance of the defendant’s
rights constitutes a complex task that directly affects the level of trust in the judiciary. In this context, the principle
of individualization of punishment serves as a crucial guideline, allowing the avoidance of formalism and guar-
anteeing fairness in each specific criminal proceeding. The principle requires courts, when imposing punish-
ment, to take into account the gravity of the crime, the offender’s personal characteristics, as well as mitigating
and aggravating circumstances, thereby directing sentencing toward the goals of prevention and rehabilitation.
The case law of the European Court of Human Rights convincingly demonstrates that ignoring the personalized
aspects of the offender’s identity contradicts the principle of justice. Conversely, excessively harsh, standardized,
or «automatic» sanctions without a genuine opportunity for review are incompatible with Article 3 of the Conven-
tion for the Protection of Human Rights and Fundamental Freedoms. The European Court of Human Rights has
been consistent in affirming that the application of the principle of individualization of punishment requires judicial
decisions to be based not only on the formal elements of a criminal offense but also to consider the individual's
conduct, motives, and potential for resocialization. Individualization of punishment is not merely a technical-legal
instrument but a fundamental guarantee of a fair trial that combines the protection of society with the affirmation
of human rights. Its consistent implementation contributes to the humanization of criminal policy, compliance with
European standards, and the preservation of public trust in justice.

Ukraine’s national criminal policy faces a range of challenges, including disproportionality in the design
of sanctions and insufficient flexibility in the choice of penalties. This underscores the need to expand the dis-
cretionary powers of courts to ensure genuine individualization. At the same time, the principle of justice serves
as a methodological foundation that imbues individualization with practical meaning.

Key words: Imposition of punishment, principle of individualization of punishment, principle of justice, case-
law of the European Court of Human Rights, judicial discretion.

34CTOCYBAHHSI MPHHIIHITY THHBLIYATI3ALIT
ITOKAPAHHA B ITPAKTHI[I EBPOITEHCBKOTO CY]Y
3 IIPAB JIIOTHHH

V]IK 343.8; 341.1/8
DOI https://doi.org/10.32782/ehrlichsjournal-2025-13.10

BJIAJUCJIAB BEPE/KHIOK
Kanouoam 1wpuoudHuUX HaykK, acucmenm xageopu Mixcnapoonozo npaea

YepHiBenbKOro HaAIOHAJBHOIO0 YHiBepcuTeTy iMeHi IOpisa PeabkoBuua, YKpaina
v.berezhniuk@chnu.edu.ua
ORCID: 0009-0004-3581-4255

Ehrlich’s Journal. 2025. Volume 13. 69



AHomauis. Y pocnigkeHHi akTyanisyeTbcs npobrnema 3acTocyBaHHS NpUHLMMY iHAMBIAYyani3aLii nokapaHHs
B MpaKTuui €BpONenCcbLKOro cyay 3 npas MoauHW. 3ayBaXeHo, WO npobnemartmka Npu3HavYeHHss NoKapaHHs
Ta peanisauii npuHUMNY iHAMBIAyanisauii 3anuwaeTbCsl OAHIE0 3 HaMbINbL AUCKYCIMHMX Y Cy4aCHOMY KpUMi-
HanbHOMy npaBi. 3abe3nevyeHHsa GanaHcy MiX CycrninbHOK NoTpebol B €eheKTUBHOMY 3aXWUCTi Bif 3110YMHIB
i AOTPMMaHHAM nNpaB 06BMHYBaYeHOro — CKNagHe 3aBAaHHs, sike 6esnocepegHbO BNAMBAE Ha PiBEHb OBIpK
00 npasocyaad. Y ubOMy KOHTEKCTI MPUMHUMN iHOUBIAyanisauii NnoKkapaHHs BMUCTYNae KroYOBUM OPIEHTMPOM,
Lo A03BONSA€E YHUKHYTU bopManiaMmy Ta rapaHTyBaTu CnpaBeasiMBICTb Y KOXHOMY KOHKPETHOMY KpUMiHamb-
HOMY npoBaXeHHi. MNpuHUMN iHAMBIAyani3auii nokapaHHA Mpu NpU3HaYeHHI NokapaHHA BuUMarae Big cyoy
BpaxyBaHHS TSXKKOCTi 3MTOYMHY, OCOBUCTUX XapaKTEPUCTMK BMHHOIO, @ TaKOX MOM'AKLUYIOUMX i OBTSHKYHOUMX
00CTaBWH, CNPSAMOBYIOYM MPU3HAYEHHS MOKAPaHHS Ha OOCATHEHHS Linern npeBeHuii Ta BunpaerneHHs. Npak-
TMKa €BPONENCLKOro cyay 3 Npas MOAUHU NEPEKOHNNBO AOBOANTb, L0 irHOPYBaHHS NepCOHiIGikoBaHNX acnek-
TiB 0COBM NpaBoONOpyLUHMKA CynepeyunTb NPUHLMNY cnpaBeanuBocTi. | HaBnaku, HagMIPHO CyBOPI, LWAaGNOHHI
4YM «aBTOMATU4HI» caHKLii 6e3 peanbHOI MOXINMBOCTI Nepernsagy nokapaHHsa € HecyMiCcHMMM 3i cTaTtTeto 3 KoH-
BEHLii MPO 3axMCT NpaB ftoANHM Ta OCHOBOMONOXHMX cBoboA. MNMpakTika €BponencbKoro cyay 3 npas NHANHM
nocnigoBHa B MUTaHHI 3aCTOCYBaHHA MPUHUMNY iHAMBIAYani3auil NOKapaHHA — CygoBe pilleHHA NOBWHHO
I'pyHTyBaTUCA He nuLle Ha bopmanbHUX enemMeHTax cknagy 3royvHy, ane n BpaxoByBaTu NoBediHKY, MOTUBM
Ta noTeHuian pecoujianisauii ocobu. lHaMBiayanisawis nokapaHHsi € He NULLIE TEXHIKO-IOPUANYHUM IHCTPYMEH-
TOM, @ (hyHAAMEHTAnNbHO rapaHTIeE CrnpaBeannBoro CyaoBOro posrsady, WO NoeaHYe 3axuUcT CycninbcTea
3 yTBEpPIKEHHAM npaB noanHu. i nocnigoBHa peanisauisi cnpusie rymaHisauii KpuMiHansHOT NoNiTukK, Bigno-
BiJHOCTiI €BPONENCHKMM CTaHAapTam Ta 36epeXxeHHIo JOBipy 40 NpaBocyaas.

HauioHanbHa kpuMiHanbHa nonitMka YKpaiHW CTUKAeTbCsl 3 HU3KOK MNpobremM, 3okpema AucnponopLi-
SIMU B KOHCTPYIOBaHHI CaHKLiM Ta BiACYTHICTIO OOCTATHbOI THYYKOCTi y BUMOOpPI Mipy nokapaHHs. Lle 3ymoB-
ntoe noTpeby po3LWMpPEHHS ANCKPELiNHMX NOBHOBaXeHb cyay Ansi 3abe3neyeHHst peanbHoI iHguBigyanisauii.
BogHouac npuHumMn cnpaBeanMBOCTi BUCTYNae METOOOMOrMYHOK OCHOBOMD, LLO HaMOBHIOE iHAMBIAyanisawito
NPaKTUYHUM 3MICTOM.

Knto4oei crioga: NpusHavyeHHs nokapaHHs, NpUHUMN iHAMBIQYyani3auii nokapaHHs, NpUHLMN cnpaBeanneo-
CTi, NpakTuka €BPONENCbKOro cyay 3 npas MOAMHW, AUCKPELiHI MOBHOBaXXEHHS Cyay.

Establishing a proportionate balance between society’s need for effective protection against criminal
encroachments and taking into account the position of the victim when determining the liability of individuals
subject to criminal prosecution remains a complex task. Attempts to identify optimal mechanisms for resolving
criminal-law conflicts increasingly lead to the further humanization of criminal policy and its approximation to
European standards in the system of sentencing. The case law of the European Court of Human Rights consistently
demonstrates that disregarding the individual characteristics of the offender and the specific circumstances of
the committed act is incompatible with the requirements of modern justice. Only a differentiated approach
to assessing the criminal offense and the personality of the offender ensures the realization of the right to a
fair trial. Therefore, an in-depth study of this issue is crucial for harmonizing national criminal policy with
European requirements and standards.

Doctrinal approaches in the light of the legal mechanism for implementing the principle of
individualization of punishment in criminal law, the development of practical recommendations regarding
the consideration of individualization criteria in sentencing, the assessment of their effectiveness, efficiency,
and systemic coherence, as well as the generalization of trends in the further development of the institution
of sentencing in line with European standards of criminal justice, are substantiated by V. K. Hryshchuk,
0. O. Kvasha, V. O. Navrotskyi, M. 1. Panov, M. 1. Khavroniuk, and others.

Individualization of punishment is the determination by the court of the type and specific measure of
punishment based on the consideration of the individual degree of gravity of the committed criminal offense,
the personalized characteristics of the offender, and a number of mitigating and aggravating circumstances,
aimed at ensuring the achievement of the goals of general prevention (restoration of social justice) and special
prevention (rehabilitation of the convicted person).

In accordance with the requirements of Article 65 of the Criminal Code of Ukraine, when imposing
a punishment, the court shall take into account the degree of gravity of the committed offense, the personal
characteristics of the offender, and the circumstances of the case that mitigate or aggravate the punishment [2].
The general principles of sentencing determine the fundamental provisions that guide the court in selecting the
appropriate measure of punishment in each criminal proceeding. Despite their abstract nature, these principles
acquire concrete expression depending on the elements of the committed criminal offense and the personality
of the offender to whom the punishment is applied. Each of the criteria set forth in the provision on the general
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principles of sentencing possesses independent significance as a distinct component, which must necessarily
be taken into account in the imposition of criminal punishment.

Anessential function ofthe individualization of punishment in criminal law is to stimulate the rehabilitation
of the convicted person and to deter him or her from committing new offenses. Disregarding the requirements
of individualization diminishes the effectiveness of legal liability and often becomes the source of errors in law
enforcement practice (in particular, in cases of unfounded and unlawful prosecution, the imposition of unjust
and disproportionately severe or overly lenient punishments). At the stage of executing a specific measure
of punishment, such neglect leads to an insufficient consideration of the dynamics of rehabilitation and the
degree of resocialization of the offender. In the case of Hutchinson v. the United Kingdom, the European Court
of Human Rights clarified that the state must ensure a genuine possibility of reviewing the sentence, where
the individualization of the sanction at subsequent stages of its execution plays a crucial role [6]. The Court
emphasized that a punishment cannot be reduced to an «automatic mechanism» of deprivation of liberty, as
this would contravene both the principle of proportionality and the fundamental respect for human dignity.

Contemporary social realities clearly demand the integration of effective criminal justice protection
with guarantees for the observance of fundamental human rights. In such circumstances, the predominance
of repressive approaches over the humanistic principles of criminal policy becomes particularly hazardous.
In this context, the principle of individualization of punishment functions not only as a formal and technical
instrument that helps to avoid mechanical sentencing, but also as a conceptual guide capable of ensuring
fairness and proportionality in each criminal proceeding, thereby contributing to the preservation of public
trust in the judiciary. The principle of individualization has gained particular significance in the practice of
the European Court of Human Rights in cases concerning excessively severe sanctions. Indeed, in the case of
Scoppola v. Italy, the Court emphasized that the punishment must be proportionate both to the gravity of the
offense and to the personal characteristics of the defendant [7]. Failure to take mitigating circumstances into
account, or their formalistic disregard, constitutes a violation of the requirements of the Convention. A similar
approach is evident in the case of Laszl6 Kiss v. Hungary, where the European Court of Human Rights noted
that even in cases of serious offenses, courts are obliged to analyze the individual characteristics of the person,
as only such a decision can meet the standards of a «fair balance» [8].

Judicial practice demonstrates that general legislative principles for selecting and imposing the most
appropriate type and measure of punishment are insufficient. Consequently, when addressing issues related
to sentencing, courts face certain problems that sometimes do not have straightforward solutions. Judges
examining the materials of a criminal proceeding continually encounter numerous practical questions regarding
the determination of a specific punishment.

In circumstances where the criminal law contains generalized and abstract formulations of criminal
offenses and, as a result, is of a general nature, while the acts themselves and the offender are concrete and
individualized, the question of the appropriateness of judicial discretion in such proceedings becomes evident.

Taking into account that the individualization of punishment entails a certain degree of judicial
discretion, permissible within the limits established by law (within the sanctions of the articles of the Special
Part of the Criminal Code and within the framework provided by the provisions of the General Part regulating
sentencing), when determining the differentiation of punishment within statutory sanctions, the legislator must
follow the rule that the limits of criminal law sanctions can be considered optimal when the range of choice
they establish for the type and measure of punishment allows the court to maximize the individualization of
the sentence at the time of its imposition. This requirement is clearly reflected in the decision of Kafkaris v.
Cyprus, in which the Court considered the issue of life imprisonment and emphasized that the principle of
proportionality presupposes the existence of mechanisms for mitigation or review of the punishment, as a
severe sanction applied automatically, without regard to the specifics of the case, is incompatible with Article
3 of the Convention for the Protection of Human Rights and Fundamental Freedoms [9].

The law should guide judicial practice not towards uniform punishments for similar offenses, but rather
ensure a consistent approach in applying the criteria for determining the measures of punishment. Accordingly,
within this framework, the issue extends not only to the breadth of statutory sanctions but also to the prevention
of violations in the implementation of the principle of individualization of punishment. At the same time, an
analysis of the legislative design of the sanctions in the articles of the Special Part of the Criminal Code of
Ukraine from the perspective of ensuring individualization of punishment reveals a number of disproportions
and problematic aspects, among which the following are particularly significant:
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Firstly, the limits of sanctions in the criminal law do not always depend on the category of the criminal
offense. A comparison of offenses of the same category within the basic and aggravated elements, yet with
different degrees of social danger, demonstrates a violation of proportionality between the limits of the sanction
and the gravity of the criminal offense;

Secondly, from the perspective of individualization of punishment and the achievement of the objectives
of criminal liability, it is entirely unjustified to establish only a single type of punishment for a criminal offense
that does not pose significant social danger. In other words, the legislator often fails to observe, and sometimes
completely ignores, the principle that the less dangerous the offense, the greater the range of punishments that
the sanction of an article in the Special Part of the Criminal Code of Ukraine should provide for the offender.

Thirdly, the design of the sanctions in certain articles of the Special Part of the Criminal Code of Ukraine,
from the standpoint of individualization of punishment, places the court in a difficult position: the legislative
model of certain sanctions does not ensure a smooth transition from one type of punishment to another, thereby
violating the harmonious connection between punishments within the sanction. In situations of obvious imbal-
ance within the system of sanctioning provisions, the court, when implementing the principle of individual-
ization of punishment at the time of sentencing, is forced to move abruptly from one type of punishment to
another.

Sentencing within the limits of the article’s sanction (or part of an article’s sanction) of the Special Part
of the Criminal Code of Ukraine, as a principle of sentencing, is the most complex to apply. On one hand, this
principle imposes on the court only the obligation not to exceed the limits of the sanction and to ensure the
selection of such a type and measure of punishment as provided by the respective sanction. At the same time,
it is complex because the majority of articles (or parts of articles) in the Special Part of the Criminal Code of
Ukraine provide liability for the commission of alternative acts, specifying alternative types of punishment
without establishing clear criteria according to which the judge should choose one type and/or measure of
punishment in accordance with one or another alternative act [1, c. 86].

The statutory establishment of upper and lower limits for evaluating certain groups of circumstances
that influence the severity of punishment is entirely justified. The Criminal Code and the Criminal Procedure
Code grant the judge the right, in the presence of certain circumstances specified in detail or at least in general
terms, to determine the type and measure of punishment in accordance with their personal conviction and legal
conscience, within the limits established by the General and Special Parts of the Criminal Code of Ukraine,
so that they correspond to the objectives of punishment, in particular, the correction of the convicted person
and the prevention of new crimes. The European Court of Human Rights has emphasized the impermissibility
of establishing rigid frameworks that deprive judges of the possibility to individualize punishment. In partic-
ular, in the case of Murray v. the Netherlands, the Court stressed that the very opportunity for a prisoner to
demonstrate changes in behavior and obtain a review of the sanction constitutes a fundamental guarantee of a
democratic society [10].

The essence of the principle of individualization of punishment lies in the necessity of accurately and
consistently taking into account all the distinctive features of a specific offense and its perpetrator, and select-
ing an appropriate measure of punishment in order to achieve optimal results in influencing the offender’s
consciousness and behavior, as well as preventing the commission of further offenses.

The requirement to implement the principle of individualization obliges the competent state authority
or official to adopt an exclusively differentiated approach when considering a specific case, not only at the
stage of sentencing but also at other stages of the development of criminal legal relations — from their incep-
tion to their termination [1, c. 88]. It excludes formalism in determining the measure of criminal liability, as
it presupposes the personalization of punishment in the interest of achieving its objectives in each specific
case. From this methodological standpoint, the individualization of punishment enables the assessment of an
offense not only from a formal perspective but also from a substantive one, taking into account the full range
of individual circumstances that characterize the crime and the offender.

In light of the above, it can be asserted that the formal aspect of justice is directly linked to the
individualization of punishment and presupposes the most complete and comprehensive consideration of
all criteria for sentencing to ensure that the punishment is truly proportionate to the offense committed.
Just punishment can only be imposed in accordance with the requirement of its individualization,
just as the individualization of punishment cannot be achieved if the punishment imposed is unjust.
Moreover, individualization, grounded in the principles of justice, not only allows for the selection
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of an appropriate measure of legal liability but also facilitates, at any stage of the judicial process,
the termination of proceedings, provided this does not conflict with the requirements of inevitability,
legality, and justification of the punishment. In this context, the statement by D.A. Shevchenko remains
particularly relevant: «the principle of the justice of punishment has a decisive influence on the
substantive aspect of the principle of individualization of sentencing; beyond the principle of justice,
the principle of individualization loses its fundamental and practical significance» [5, c¢. 97]. The case
law of the European Court of Human Rights consistently affirms that the principle of individualization
of punishment constitutes one of the key guarantees of a fair trial. The Court emphasizes that the
sentence imposed must be based not only on the formal elements of the criminal offense but also
take into account the offender’s personal characteristics, social background, motives, and the specific
circumstances of the case. This approach is particularly evident in the case of Vinter and Others v.
the United Kingdom, where the Court noted that life imprisonment without the possibility of review
contravenes the requirements of Article 3 of the Convention, as it deprives the individual of the
opportunity to hope for a reassessment of their situation in light of their behavior, personal development,
and rehabilitative potential [11].

When imposing a sentence, there is an attributive requirement to achieve precise and proportionate
accountability of the offender for the committed act, taking into account the characteristics of the internal pro-
cesses that preceded the criminal offense or the differing motives that determined it. This requirement remains
merely a declarative aspiration if the maximum possible individualization of the sentence is not properly
realized.

Accordingly, analyzing the foregoing, the following conclusions can be drawn: the practice of the Euro-
pean Court of Human Rights demonstrates that the individualization of punishment is a key concept of crim-
inal justice, combining the preventive objectives of sentencing with the protection of fundamental human
rights. Consequently, the institution of individualization serves a dual function: it ensures the observance of
human rights and strengthens public trust in the judiciary as an instrument of justice.

The principle of individualization of punishment constitutes an integral element of the rule of law and
fair trial, and ignoring the personalized characteristics of the offender leads to violations of the European Con-
vention on Human Rights. In European judicial practice, the determining factor is not the formal conformity
of the punishment to the statutory sanction, but its proportionality to the severity of the offense and its capacity
to account for the offender’s potential for rehabilitation.
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