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Abstract. The article is devoted to the study of the general principles of the execution of the decisions
of the European Court of Justice in the field of taxation. The problems that arise when applying the case law
of the European Court of Justice by tax authorities and courts of EU member states are analyzed. It has been
established that, regardless of any legislative intervention aimed at ensuring the compliance of national legisla-
tion with European legislation, courts and tax authorities are obliged to implement the decisions of the European
Court of Justice at the level of application of the law. That is, to refuse to apply provisions recognized by the Euro-
pean Court of Justice as incompatible with EU law. The features of the implementation of decisions of the Euro-
pean Court of Justice, the procedure for adopting which is determined by Articles 258 and 267 of the Treaty on
the Functioning of the EU, are revealed, and a classification of previous decisions is also carried out.

Akey aspect of the analysis is the issue of eliminating the consequences caused by the previous application
of defective provisions of the law. In this context, the implementation of the judgment of the Court of Justice
of the EU means the possibility of initiating special procedures aimed at excluding from regulation decisions
adopted on the basis of provisions recognized by the Court of Justice of the EU as incompatible with EU law.
The decision of the Court of Justice of the EU not only does not affect the validity of the provisions of national
legislation, but does not even create an erga omnes effect.

The article also examines the impact of the case law of the European Court of Justice on national tax sys-
tems. It is indicated that such influence can be direct or indirect. Direct effect is the result of case law relating to
a specific provision of national law. Indirect influence is the result of court decisions, regardless of the method
of their adoption, made in similar cases under the laws of this country (strong indirect influence) or other coun-
tries (weak indirect influence).

Key words: sources of law, judicial precedent, application of law, EU tax law, enforcement of judgments
of the European Court of Justice, preliminary rulings, tax harmonization.
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AHomauis. CTtaTTa npucesiieHa OOCNIMXKEHHIO 3aranbHNX 3acaj BUKOHaHHSA pilleHb EBPONencLKoro cyay
cnpaBeanvBoCTi y cdepi onogaTKkyBaHHA. AHani3yroTbca Npobnemu, siki BUHUKAKOTb Mig Yac 3acTOCYBaHHS
CyOOBOI MpaKkTUKM €BPONENCHKOro cyay CnpaBeasIMBOCTi MOAATKOBUMM OpraHamMu Ta CydaMu OepXKaB-ySleHiB
€C. YcTaHOBMNEHO, WO He3anexHo Big Oyab-sKOro 3akoOHO4ABYOro BTPyYaHHS!, CMpPsIMOBAHOro Ha 3abesne-
YeHHS BiANOBIAHOCTI HaLiOHaNbHOro 3aKOHO4ABCTBA €BPOMENCLKOMY, CyAM N MOOATKOBI OpraHn 3000B’A3aHi
BMKOHYBaTW pilleHHs1 €BPONENChKOro cyay cnpaBeanmMBOCTi Ha PiBHI 3aCTOCyBaHHs nNpasa, TO6To BigMOBUTUCA
Bifj 3aCTOCYBaHHS NOMOXEHb, BU3HAHUX EBPONENCLKUM Cy40M CNpaBeanvBoOCTi TakMMu, WO He BiMNoBIigaTb
npaBy €C. Po3kpuBatoTbCa 0COBNMMBOCTI BUKOHAHHS pilleHb EBPOMNENCHKOro cyay CnpaBeaiMBOCTi, NOPSA0OK
yXBaneHHs1 AKX BU3Ha4YeHo ctattamm 258 i 267 [JoroBopy Npo dyHKUioOHyBaHHA €C, a TakoX 34iNCHeHO Kna-
cudikaLito nonepegHix pileHsb.

KnioyoBMM acnekToM aHanidy € NUTaHHSA YCYHEeHHs! Hacnigkie, CNpUYMHEHUX nonepenHiM 3acToCyBaHHAM
AedeKTHUX NONOoXeHb 3aKOHOAABCTBA. Y LIbOMY KOHTEKCTI iMnnemeHTauis piwweHHa Cyay €C o3Havae MOXIu-
BiCTb iHiLitOBaHHA cnevianbHUX npoueayp, CNPSMOBaHUX Ha BUKMIOYEHHS 3 peryroBaHHs pilleHb, NPUAHATUX
Ha OCHOBI MONOXeHb, BU3HaHUx Cygom €C Takumu, WO He BianosigaTb 3akoHogaBcTBy €C. Came X pilleHHs
Cyny €C He Tinbk1 He BMNMBae Ha OIACHICTb NMOMOXeHb HaLiOHANbHOrO 3aKOHOA4ABCTBA, a M HaBiTb HE CTBO-
ptoe edpekTy erga omnes.

Y cTaTTi TakoX OOChigXyeTbCs BMMUB npeuedeHTHOro npasa €BPONencukoro cygy CrnpaBeanuvBOCTi Ha
HaujioHarnbHi NoaaTKoBI cucTeMU. YKa3yeTbCs, O TakMi BNAMB MoXe OyTu npsamum abo Henpsmum. [Npamuin
BMMB € pe3ynsTaToM MpeuefeHTHOro Npaea, Wo CTOCYETLCA KOHKPETHOIO MONMOXEHHST HaLioOHanNbHOro 3ako-
HofaBcTBa. Henpsamuia BNNWB € pesynbTaTtoM CYyLOBKMX pilleHb HE3amneXHo Bi Cnocoby ix yxBaneHHs, BUHece-
HUX y noaibHMX cnpaBax 3a 3aKOHOAABCTBOM Lii€i KpaiHu (CypoBuiA HenpsiMuin BnnmB) abo iHLWKX KpaiH (cnab-
KN HENPSAMWUIA BMMB).

Knto4osei criosa: pxepena npaea; CygoBui NpeLeneHT; 3acToCyBaHHs npasa; nogaTtkose npaso €C; BUKO-
HaHHS pilleHb €BPONENCbLKOro cyay cnpaBefnvBOCTI; NONepeaHi pilleHHs; NoaaTkoBa rapMoHi3alis.

Introduction. Under the Founding Treaties, Member States are obliged to respect the judgments of the
Court of Justice of the European Union, whether preliminary or infringement judgments. The judgments of
the Court of Justice are part of the ‘acquis’ that candidate countries must implement before joining [1, p. 9].
With the acquisition of the status of an EU candidate state, this rule also applies to Ukraine, which already has
significant experience in applying the tax law practice of another authoritative international judicial body — the
European Court of Human Rights [2], however, the application and enforcement of the judgments of the EU
Court has its own peculiarities.

National jurisdictions must apply EU law as interpreted by the Court of Justice, and Member States
must adapt their domestic law accordingly [3, p. 22]. While states are free to choose the means, they must
respect effective implementation. There is a wide variation between Member States in terms of the number
of cases in which their legislation has been examined by the EU Court of Justice. For example, while very
few tax cases have been accepted in relation to Ireland or Italy, the tax laws of the Netherlands, Germany, the
UK and even Finland are regularly challenged before the EU Court of Justice. In addition, there are different
attitudes towards the efforts of Member States to adapt their tax laws to EU requirements. However, there is
no direct correlation between the number of cases filed with the CJEU and the legislative changes made by
Member States to adapt their tax systems to EU requirements. For example, Austria and Finland have imple-
mented numerous tax reforms in order to comply with the freedoms provided for in the Founding Treaties, as
interpreted by the CJEU in its judgments. However, despite this, the tax legislation of these countries is often
the subject of review by the EU Court of Justice. On the other hand, despite the small number of judgments of
the EU Court of Justice on taxation in Italy, the Italian tax system, according to scholars, has features that may
impede the effective implementation of EU freedoms [4, p. 209, 230-231].
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The issue of enforcement of judgments of the European Court of Justice in tax disputes remains poorly
researched in the national financial law science. There are practically no special scientific studies by Ukrainian
scholars. The existing developments are either too general or fragmentary. Therefore, the study is based on the
works of European scholars D. Maczynski, P. Pistone, N. Poltorak, U. Sadl, D-M. Sandru, B. de. Witte and
others.

The purpose of the study is to analyse the general principles of enforcement of judgments of the Euro-
pean Court of Justice with a view to accelerating the harmonisation of national tax legislation with EU law.

The provisions of the Founding Treaties do not specify how a state should execute the judgments of the
Court of Justice. In this context, it is not surprising that the implementation of the Court's judgments varies
between Member States, even at the level of national jurisdictions. For example, in Romania, the binding nature
of the judgments of the Court of Justice of the European Union is enshrined in the Constitution and established
directly by the Constitutional Court [5, p. 47], while in Poland this issue is regulated by sectoral legislation
[6, p. 5-10]. However, as a rule, the judgments of the EU Court of Justice do not interfere with the scope of the
law, as the EU Court of Justice cannot declare an act issued by a state in violation of EU law invalid [7, p. 278].
Thus, the obligation to comply with the judgement rests primarily with the tax authorities and courts, which,
when deciding tax cases based on the case law of the CJEU, cannot apply national provisions deemed incom-
patible with EU law. As stated by the CJEU in its judgment in “Commission of the European Communities v
Italian Republic”, failure to comply with obligations arising from European law should result in an automatic
prohibition of the application of the challenged provisions by both judicial and administrative authorities of
the Member State and imposes an obligation on these authorities to take all measures to ensure full application
of the law [8]. As a result, irrespective of any legislative intervention aimed at ensuring the compliance of
national legislation with the European one, the tax authorities and administrative courts are obliged to comply
with the judgments of the Court of Justice of the European Union at the level of application of law. In practice,
this means, in particular, refusing to apply provisions recognised by the CJEU as inconsistent with EU law.

Due to the fact that the judgments of the CJEU have ex tunc effect, according to D. Maczynski, the issue
of eliminating the consequences caused by the previous application of defective provisions should also be con-
sidered in the field of application of law [9, p. 26]. In this context, the implementation of the CJEU judgment
means the possibility of initiating special procedures aimed at excluding from regulation decisions made on
the basis of provisions recognised by the CJEU as inconsistent with EU law. It is even more obvious that the
effects of the case law of the Court of Justice of the European Union are applicable in the case of decisions on
the interpretation of treaties and acts adopted by EU institutions, bodies or organisational units issued pursuant
to a preliminary ruling, the procedure for which is set out in Article 267 of the Treaty on the Functioning of the
European Union. Proceedings before the Court of Justice of the European Union are concluded with an order
or judgment that is specifically binding. The case law of the Court of Justice of the European Union clearly
shows that judgments and orders issued in this regime are binding on the court that requested the preliminary
ruling, even if such binding does not directly follow from the wording of Article 267 of the Treaty on the Func-
tioning of the European Union [10]. The obligation applies not only to the court that submitted the request,
but also to all domestic courts that make a decision in the case. Thus, the judgment of the EU Court of Justice
not only does not affect the validity of the provisions of national legislation, but does not even create an erga
omnes effect. The importance of the CJEU judgment for other proceedings stems from the doctrine of acte
éclairé, which states that a national court may refrain from submitting a request if the CJEU has already ruled
on a similar case [11, p. 164]. As in the case of decisions issued at the request of the Commission pursuant to
Article 258 of the Treaty on the Functioning of the European Union, the preliminary decision is binding from
the moment of publication with ex tunc effect. As a result, in this situation, the application of the law should
also assess the possibility of excluding from the legal order previously adopted decisions that do not comply
with EU law. The above considerations show that the implementation of the judgments of the EU Court of
Justice in tax cases, regardless of the way they are adopted, generally takes place in the field of application of
law [12, p. 68—103].

In the case of judgments rendered in accordance with Article 258 of the Treaty on the Functioning of the
European Union at the request of the Commission, their implementation at the level of application will be lim-
ited to refusing to apply provisions found by the Court of Justice to be inconsistent with EU law. However, with
regard to judgments (rulings and decisions) rendered pursuant to Article 267 of the Treaty on the Functioning
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of the European Union as a result of a request submitted by a national court for the interpretation of Treaties
and acts adopted by EU institutions, bodies, services or agencies, the enforcement of the judgment will consist
in the court and all other courts considering the case taking into account the interpretation of the provisions
of EU law given by the Court of Justice of the European Union. Moreover, in accordance with the doctrine of
acte éclairé, the effect of the CJEU's judgment will be to take into account the interpretation of other courts
considering similar cases. The implementation of the judgments of the Court of Justice of the European Union
in the field of application of law does not exclude legislative intervention. A change in legislation, although
not necessary, if the effect of the CJEU judgment is achieved in the field of application of the law by refusing
to apply the provision questioned by the CJEU, is a natural consequence of a judgment rendered under Article
258 of the Treaty on the Functioning of the European Union. Recognition of the provisions of national legisla-
tion as inconsistent with EU law justifies the need to repeal such regulation or amend it in accordance with EU
law in order to avoid inconsistencies in the application of national law and European law. However, the need
to change the legislation in the case of a preliminary ruling under Article 267 of the Treaty on the Functioning
of the EU is less obvious. N. Pottorak notes that despite the different implications of the judgment of the Court
of Justice of the European Union delivered under Articles 258 and 267 of the Treaty on the Functioning of the
European Union, in practice the preliminary ruling procedure remains an effective tool for identifying viola-
tions of EU law and ensuring its enforcement [7, p. 251].

There are three groups of preliminary rulings: 1) judgments resulting from ‘ordinary’ questions of inter-
pretation of EU law; 2) judgments triggered by requests for direct influence of EU law on the application of
law by a national court; 3) judgments issued in connection with requests for compliance of national legislation
with EU law [13, p. 15-25]. As a result, it may happen that a judgment rendered by the EU Court of Justice
will require the abandonment of a national provision that is contrary to EU law. Thus, leaving such regulation
in the national legal system may also lead to inconsistencies between the national legal system and the EU
legal system, which justifies legislative intervention. Although the implementation of the CJEU judgments is
mainly in the area of law application, their consequences should also be considered in the area of law-making.
However, it is difficult to expect a national legislator to react to every judgment of the EU Court of Justice and
incorporate its content into domestic tax legislation.

The European tax law doctrine indicates that the impact of the case law of the EU Court of Justice on
national tax systems may be direct or indirect [ 14, p. 412-428]. Direct influence is the result of case law relat-
ing to a specific provision of national law. Indirect influence is the result of court decisions, regardless of the
method of their adoption, made in similar cases under the laws of this country (strong indirect influence) or
other countries (weak indirect influence). Direct impact can take different forms depending on how the CJEU
ruling was made. In the case of decisions issued by the Court of Justice of the EU after the Commission has ini-
tiated an infringement procedure, their consequences are easier to take into account in case law and, possibly,
at the legislative level. As D. Maczynski notes, this type of decision directly points to the provision of national
law and states that it contradicts European Union law, and thus, it is a clear indication to authorities and courts
considering tax cases that this provision cannot be the basis for decisions and should be omitted in the process
of applying the law in tax and judicial proceedings [9, p. 28-29].

At the same time, a decision of the Court of Justice of the EU, issued in accordance with Article 258 of
the Treaty on the Functioning of the EU, allows the legislator to amend the contested provision, repealing or
amending it taking into account EU legal norms. However, it should be noted that in the case of court decisions
issued following a complaint lodged by the Commission regarding a breach of EU law, controversial situations
may arise. First, due to the retroactive effect (ex tunc) of the decisions of the Court of Justice of the EU, there is
doubt as to whether the repeal of a provision that is incompatible with EU law is a sufficient measure to restore
the state of conformity of national legislation with EU law. In particular, the question arises as to whether the
legislator should not also provide for legal instruments allowing to attribute the state of conformity of national
law to European law also in the period preceding the decision of the Court of Justice of the EU. The repeal
of the provision of the tax law challenged before the Court of Justice of the EU resolves the problem of the
compliance of the national legal system with EU law only from the moment it enters into force. Such a change
does not automatically apply to proceedings concluded before its introduction. The dilemma is whether to
reopen the proceedings to the authorities applying the law, using for this purpose the institution of resumption
of proceedings that ended with the issuance of a final decision, or to leave the issue closed in this situation, or
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whether the legislator should clearly define the consequences of the EU Court's decision on the inconsistency
of the provision of national tax legislation with EU legislation separately for each decision, taking into account
its specifics and, in particular, the time range of its validity. Secondly, it is necessary to consider whether the
effects of a decision of the Court of Justice of the European Union that national legislation is incompatible with
EU law should be limited only to periods for which the limitation period has not expired in the light of domestic
tax provisions, or whether those effects should be inferred in relation to the entire period of validity of the pro-
vision which is contrary to EU law, regardless of the time limits resulting from national law [15]. Thirdly, the
dispute concerns the issue of the assessment — both at the level of application and at the level of law-making — of
existing provisions in a legal system similar to that covered by the CJEU ruling. It seems that the process of
assessing the direct effect of decisions issued by the Court of Justice of the EU following preliminary proceed-
ings under Article 267 of the Treaty on the Functioning of the EU is the most complex. The very fact that the
decision was issued following a procedure initiated by a national court with a request for interpretation of the
Constituent Treaties or acts adopted by institutions, bodies, services or agencies of the EU in order to apply this
interpretation to a specific provision of domestic legislation does not determine the consequences for this tax
system. Somewhat simplified, it can be noted that in the case of decisions made in accordance with the prelim-
inary ruling procedure, the EU Court interprets the provisions of EU law, while the task of the national court is
to interpret the provisions of national legislation taking into account the decision made by the EU Court. That
is, the direct consequences of the decision of the Court of Justice of the EU do not mean the refusal to apply the
provisions of national law. On the contrary, tax authorities and courts will be obliged to apply the provisions of
national law, but in such a way that the legal norm resulting from it complies with EU law. Thus, even in the
case of previous decisions of the Court of Justice of the EU, which have direct effect, the intervention of the
legislator does not seem obvious. If the legislator decides to implement such a decision of the Court of Justice
of the EU, such implementation will, in principle, not consist in repealing the provision of the national act, but
in changing its content in such a way that it reflects the interpretation adopted by the Court of Justice of the EU
in the decision. In the case of preliminary rulings, all dilemmas regarding the consequences of judicial deci-
sions rendered pursuant to Article 258 of the Treaty on the Functioning of the EU, with particular emphasis on
temporal issues and the legal and tax assessment of the impact of such decisions on events preceding the ruling.
Moreover, there is another dilemma that arises due to the specificity of previous decisions of the Court of Justice
of the EU regarding the validity of changing a provision under the influence of such a decision, when it is made
on the basis of a specific factual situation. In other words, the doubts relate to whether, in the case of a judgment
of the EU Court of Justice that relates to a specific factual situation, an abstract provision of national law that
also applies to factual situations other than those analysed by the EU Court of Justice should be changed. This
once again confirms our opinion that there are differences in the implementation of the decisions of the Court of
Justice of the EU at the level of national jurisdictions of the Member States.

Conclusions. Summarizing the above, it can be noted that the obligations to implement the decisions of
the Court of Justice of the EU in tax cases lie primarily with tax authorities and courts. Decisions and orders
given under the procedure laid down in Article 267 of the Treaty on the Functioning of the European Union
are binding on the court which has requested a preliminary ruling, even if such binding effect does not follow
directly from the wording of that article. The obligation extends not only to the requesting court, but also to
all national courts that rule on the case. In the case of court decisions issued under Article 258 of the Treaty on
the Functioning of the EU at the request of the Commission, their implementation at the level of application
will be limited to the refusal to apply the provisions found by the Court of Justice of the EU to be incompatible
with EU law.
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