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OCOBJINBOCTI 3BACTOCYBAHHA PIIIIEHD Y IIO/JATKOBHX
CIIPABAX €BPOIIEHCBKOTI'O CYJY CIIPABEJI/THBOCTI
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ITOP BABIH
Kanouoam rwpuoudHux Hayk, 00ueHm, 0oyenm Kagheopu nyoniunozo npaea

YepHiBenbKOro HanioHAJLHOIO YHiBepcuTeTy iMeHi IOpis ®eabkoBnua, Ykpaina
ORCID: 0000-0002-6603-4380

AHomauyis. Y cTtaTTi npoBegeHo AOChiMKEeHHS HOPMAaTUBHOMO 3aKpiMfeHHs npoueaypu 3acTOCyBaHHS
pilLeHb y NoAaTKOBMUX cnopax €Bponencbkoro cyay cnpaeseanueocTi B Pecnybniui Monblya. ABTOpoM BU3Ha-
YeHO, WO piweHHsA cygy €C € yacTuHow npaea €C, AKOro NOBMHHI 4OTPUMYBATUCh SIK AEPXaBU-UYIIEHUN, TaK
i AepxaBu-kaHgmaaty oo Beryny. licna HabyTTa cTaTycy Aep)KaBu-kaHauaarta Ha BCTyn npobnema 3actocy-
BaHHs piweHb Cyay €C Habyna akTyanbHOCTI Ans YkpaiHu. AHani3 gocsigy BUPILLEHHS LbOro NUTaHHA Aep-
KaBamu uneHamu, B ToMy umcni Pecny6nikoto Monblia, Mae NpULLIBUALINTYA €BPOIHTErpauito YkpaiHu.

BcTtaHoBneHo, Lo B Pecny6niui NonbLa cynosa npakTtuka €sponenicbkoro Cyay cnpaBeanmBocTi HE € caMo-
CTINHUM JKepenoMm rnpasa, a TakoX BiOCYTHIN OKpeMUI 3aKOH, KU peryrntoe NopsgoK 3aCTOCyBaHHA Ta BUKO-
HaHHSA piweHb Cyay €C. Lle nutaHHst BperynboByeTbCA crielianbHUMM HOpMamu rany3eBoro 3akoHO4aBCcTBa.
CTtocoBHo piweHb Cygy €C y nogaTtkoBmx cripaBax — cnewianbHMMmn HopMmamu NogatkoBoro opgoHaHcy. dak-
TWUYHO 3aCTOCYBaHHS pilleHb y nogaTkoBmx cnopax Cyay €C 3Bogutbes 0o BpaxyBaHHs no3udii Cyay €C y pasi
BMAAHHS 3aranbHUX NOAATKOBUX KOHCyNbTauin MiHicTpom dhiHaHciB Pecnybniku MNonblua, a Takox Ans BiAHOB-
NEeHHSA CcyaoBOro NpoBaXXeHHs Yy nogaTkoBMX cnpasax. BuaaHHs 3aranbHMX NogaTKOBMX KOHCYNbTALin 34inc-
HIOETLCSA Ha NiACTaBi YMHHOrO NOAATKOBOro 3aKOHOAABCTBA 3 YpaxXyBaHHSIM CyA0BOT NPaKTUKM KOHCTUTYLIAHOIO
TpubyHany, agmiHicTpatneBHux cygis Pecny6niku MNonbwa ta Cyay €C. BigHoBnNeHHsS NpoBagXeHHA Mae Micue
He N1LIe BHACTiAOK BUHECEHHSI CYOOBOrO PilLEHHS Yy MONbCLKiV cnpasi, ane HaBiTb sKWo piweHHa Cyay €C
y Cnpasi BUHECEeHe y BiANOBiAb Ha 3anuT, HadiCnaHWM iHLLOK AepXaBoto-yneHoM. BusHadeHo, Wo npeuegeHTHe
npaeso Cyay €C € ogHieto 3 nigcTtaB 3MiHUTWU TNymadeHHsi, HagaHi MiHicTpoM diHaHciB, SKWO BiH BBaXae ix
HenpasunbHUMK. Y BUNaAKy npeueneHTHoro npaea Cyay €C, gk i y Bunaaky piweHbs KOHCTUTYLiIMHOMO Tpuby-
Hany, iXHin 3amMiCT 03Havae, Wo MiHicTp giHaHCIB NOBUHEH (a HE MOXE) 3MIHUTK CBOI PO3’SICHEHHS.

HoseneHo, Wwo BNnMB npeueaeHTHoro npaesa Cyay €C Ha nogaTkoBi opraHy Ta iX TNyMayeHHs NoaaTkoBUX
HOpM GaraTo B YOMY 3anexuTb Bid TUMY Ta Yacy NPUAHSATOTO HUM PilLEHHs. TakuM YMHOM, 3 OgHOro BoKy, iCHye
MOBHE IrHOPYBaHHS NOOATKOBUMMK OpraHamu knacuyHoi npaktukn Cygy €C Ta BMCHOBKIB, SiKi 3 HET BUNNMBaIOTh,
3 iHLLIOro BOKY, Lie eanHUIA CyA, AKUIA MOXE LLUBUAKO Ta eheKTUBHO 3MIHUTW MO3ULLIKO NONbCLKUX NOAATKOBMX OPraHiB.

Kno4oei cnoea: nogaTtkoBe npaBo; cygoBa npaktvka Cygy €C; nogaTtkoBi KOHCyNbTaLil; 3acTOCYyBaHHS
npaea; TnymayeHHs npaea; Pecnybnika MonbLya.

PECULIARITIES OF THE APPLICATION OF DECISIONS
IN TAX CASES OF THE EUROPEAN COURT OF JUSTICE
IN THE REPUBLIC OF POLAND

UDC 347.73 (4-6 €C)
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IGOR BABIN
Candidate of Legal Sciences, Associate Professor, Associate Professor at the Department
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Abstract. The article studies the regulatory consolidation of the procedure for applying decisions in tax

disputes of the European Court of Justice in the Republic of Poland. The author determined that the decision
of the EU Court is part of EU law, which must be complied with by both member states and candidate states
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prior to accession. After acquiring the status of a candidate country for accession, the problem of applying
the decisions of the Court of Justice of the EU became relevant for Ukraine. An analysis of the experience
of resolving this issue by member states, including the Republic of Poland, should accelerate Ukraine’s
European integration.

It has been established that in the Republic of Poland the case law of the European Court of Justice is not
an independent source of law, and there is also no separate law regulating the procedure for the application
and enforcement of decisions of the Court of Justice of the EU. This issue is regulated by special norms
of industry legislation. Regarding decisions of the Court of Justice of the EU in tax cases — special norms
of the Tax Ordinance. In fact, the application of decisions in tax disputes of the Court of Justice of the EU
is reduced to taking into account the position of the Court of Justice of the EU when issuing general tax
consultations by the Minister of Finance of the Republic of Poland, as well as for the resumption of court
proceedings in tax cases. The issuance of general tax consultations is carried out on the basis of current tax
legislation, taking into account the case law of the Constitutional Tribunal, administrative courts of the Republic
of Poland and the Court of Justice of the EU. The reopening of proceedings takes place not only as a result
of a court decision in a Polish case, but even if the decision of the Court of Justice of the EU in the case was
made in response to a request sent by another Member State. It has been determined that the case law
of the Court of Justice of the EU is one of the grounds for changing the interpretations provided by the Minister
of Finance if he considers them incorrect. In the case of the case law of the Court of Justice of the EU, as in
the case of the decisions of the Constitutional Tribunal, their content means that the Minister of Finance must
change his explanations.

It has been proven that the impact of the case law of the Court of Justice of the EU on tax authorities
and their interpretation of tax rules largely depends on the type and timing of the decision made by it. Thus,
on the one hand, there is a complete disregard by the tax authorities of the classical practice of the Court
of Justice of the EU and the conclusions arising from it, on the other hand, this is the only court that can quickly
and effectively change the position of the Polish tax authorities.

Key words: tax law; case law of the EU Court; tax consultations; application of law; interpretation of law;
Republic of Poland.

3rimno 3 YcranoBunmMu JloroBopamu nepkaBH-uwiIeHH 3000B’s3aHi moBakatu pimenas Cyny €C,
OyIb-TO TTOTIEPETHI PITIICHHS YH PIIIEHHS Y cripaBax npo mopymenss. Pimenns Cyny €C e gactuHOIO “acquis”,
KU MalOTh BUKOHYBATH KpaiHU-KaHJWUIATH JI0 BCTYIy. 3 HAOyTTSAM CTaTyCy JepKaBH-KaHAWAATA Yy YWICHU
€C 3a3HaueHe MPaBWIIO TIOMUPIOETHCS 1 HA YKpaiHy, SKka BKE Ma€ CYTTEBUH TOCBIJ 3aCTOCYBAHHS IMPAKTHKH
y cepi MogaTkoBOTO MpaBa iHITOTO AaBTOPUTETHOTO MIXKHAPOIHOTO CYJOBOTO OpraHy — €BPOIEHCHKOTO CYIy
3 mpaB JroauHM [ 1], ogHak 3actocyBanHs pimens Cymy €C mae cBoi 0co0nMBoCTI. BuBUEGHHS TOCBIMy 1HIIHX
TTOCTPAISTHCHKUX JIepkKaB, sKi Bxke € wieHaMu €C, 0coOMMBO KpaiH-CyCiTiB 31 CXOKOI0 CKOHOMIKOO0, MEHTAJTi-
TETOM Ta CIIJILHOIO ICTOPIiEr0, MA€ MPAKTUYHE 3HAYCHHS JIJIsl IPUINBHUIIICHHS IBOTO Tipotiecy. Takoro nepika-
BOI0, 30KpeMa, € PecmryOimika [lomnpiia.

Mera cTarTi — ZOCTiUTH OCOOIMBOCTI 3aCTOCYBaHHS PIIIEHDb Y MMOAATKOBUX CIIpaBax €BPOMEHCHKOTO
Cyny crpaBemmuBocTi B Pecrry6mini lonbimma mist mpUIBUANICHHS €BPOIHTETPAIifHIX TPOIIeciB B YKpaiHi,
a caMe TapMOHi3allii ToIaTKOBOTO 3aKOHOaBCTBA 3 TTpaBoM €C.

Berym Pecry6miku Iomeima go €C BigOyscs B 2004 porti 1 3 bOT0 Yacy po3MoYairch IPABOBi 1 MOTi-
TAYHI 3MiHU 070 mpuMaty npaa €C y mpaBoBiii cuctemi miei aepxaBu. [1ombChKi HAyKOBIN TOMIISIOTH
el mporiec Ha ABa mepionu: 1) mepion 3HadHO1 3artikaBiieHocTi (20042015 pp.); 2) mepiox GaimyxocTi (3
2015 poky) [2, p. 154]. Y nmeprmwmii miepio] MATaHHS 3B’ SI3Ky MK €BPOICHCHKUM 1 TIOJIECHKUM TTPaBOM 00TO-
BOPIOBAJIOCS pajllle 3 TEOPSTHUHOT TOUKH 30py [3, p. 74]. Ha mpakTuili apryMeHTaiii mojJbCEKUX CYIiB Opa-
KyBaJI0 €BPOIICHCHKOTO OOTpYyHTYBaHHSA. HaitOimbmn momiTHOMO Oyiia HEBelWKa KUTHKICTH 3aIUTIB, IMOTAHHUX
TTOJIBCBKUMU CylaMH ISl TIoTiepeaHsoro pimeHHs. Lli mudpu Oynu Haa3BUYAWHO HU3LKHMH HaBITH TIOPiB-
HSTHO 3 IHIIMMU JepkaBamu-wieHaMu L{entpansHoi €Bporu. e OyB MpakTHYHUI ACTIEKT MPUHITUITY IPHMATy
€BPOTICHCHKOTO TIpaBa, SKU BU3HABABCS B TEOPii, ayie OyB BIICYTHINH Y MPaKTHUIlI MOTBCHKUX CymiB [4, p. 15].
Hpyruii mepion XapakTepu3y€eThbes MPOBEACHHSIM CYI0BOi pedopMH, sKa 1M030aBisia Cy[IoBy CHCTEMY Oara-
THOX aTpHOyTIB ii HE3aMeKHOCTI, Ha 0 HEOMHOPa30Bo 3BepTaB yBary Cym €C [5; 6], a Takox 30UTBIIICHHM
KUTBKOCTI 3BEpHEHb JI0 ITi€T iIHCTUTYIIIT, B TOMY YHCII i B IOAATKOBUX CITOpax. Biamosigao 10 3BiTy «Il0oMbChKi
ronatkoBi cpaBu B Cymi cripaBemuBocTi €C: pilieHHs, aqBokaTH Ta popuandHi ¢pipmmy y 2004—2022 pokax
Cyn €C BuHic 72 pillleHHS Y TOILCHKHUX MOJATKOBUX CIIPaBax, 52 3 AKUX OyJIA MPUHHATI HA KOPUCTH TUIaTHU-
KiB TIofaTKiB [7].

6 Epnixiecbkutl XypHan. 2025. Bunyck 12.



OcobnmBOCTI 3acTOCyBaHHS pilleHb Yy NOAATKOBUX cnipaBax €sponencbkoro Cyay cnpaseanveocTi B Pecny6niui Monbwa

XapakTepHo, 1o pimerHs Cyny €C He MaloTh CHIIM 3arajlbHO3aCTOCOBHOI MpaBoBoi HOpMU B Ilonbmi,
a micue npeneaeHTHoro npasa Cyny €C y npomueci 3acTOCyBaHHsI TOJaTKOBOTO 3aKOHOAABCTBA ITOJAaTKOBUMHU
OpraHaMy BU3HA4Ya€ThCs HALlIOHAIBHUM 3aKOHOIABIEM y nonoxeHHsXx [logaTkoBoro opaonancy (mamni — I10)
[8]. [omryk mpaBOBOTrO peryaroBaHHs y Lill cdepi CiliJ MOYMHATH 3 TOJI0KEHb, 1110 BU3HAYAI0Th OCHOBH JislIb-
HOCTI MMOATKOBUX opraHiB. KirtouoBe 3HaYeHHs B IIbOMY BiAHOIIEHHI Mae monoxeHHs ctarti 120 I10, Big-
TIOBITHO JIO SIKO1 MTOJJATKOBI OpTaHM MIilOTh Ha IMiJICTaBi 3aKOHY (ITPHHIIMI BEPXOBEHCTBA MpaBa). Bu3HavueHHs
MIOJIOXKEHb TIOIaTKOBOTO 3aKOHOABCTBA, IPUIHATE 3aKkoHOAaBLEM y 11. 2 ctarTi 3 110, nocunaeTbes Ha nepenik
JDKepel 1paBa, 3a3HaueHuil y crarti 87 Koncturymii Pecrryomniku [onpma. Braciinok unencrsa [omsmi 8 €C
TIPUHIIATT BEPXOBEHCTBA TpaBa, o BurumBae 3i crarti 120 [10, Takox MicTUTH 000B’SI30K MIITH Ha OCHOBI
monoxeHb nipaBa €C [9, p. 562]. Cucrema mxepen npaBa €C BKITIOUaE IEPBUHAE Ta BTOPUHHE MPaBO, SKE BijI-
moBigHO 10 cTarti 288 JloroBopy mpo ¢yHKIionyBaHHS €C CTAaHOBIATH PETNIAMEHTH, TUPEKTUBH, PIIlICHHS,
pexomeHpanii Ta BUcHOBKH. llei mepenik He mictuTh pimeHs Cymy €C, axi 3 GpopMaabHOI TOYKH 30py HE
€ JpKepeTioM TpaBa. ToMmy, 0OMEXYIOUHCH JIMIIE JIHTBICTHYHAM aHaji3oM monokeHHs ctarti 120 T10, ska
BH3HAYa€ IMiACTAaBU AJs TiSUIBHOCTI MOAATKOBUX OPTaHiB, MU HE 3HAWIEMO MPsIMOTO MOCHJIAHHS Ha Ipele-
nentHe npaso Cyny €C, 0co0nuBo K0 BOHA Oye €MHOI0 OCHOBOIO ISl JisSUIBHOCTI LMX opradis. [IpoTe, sk
Bkasye /. AHTOHOBa, 11e He 03Havae, o npakTuka Cyny €C Oyna no30aBieHa 3akoHOAaBLIEM Oynb-s1Koi (op-
MaJbHOI pOJIi B MPOIIECI 3aCTOCYBaHHS MOMATKOBOTO 3akoHonaBcTBa [10, p. 14]. Ha erami nepeBipku monar-
KOBHH OopraH He Moxe, 3 orsany Ha ctartio 120 [10, Busznatu pimennas Cyny €C He3aneXHOI 0CHOBOIO IS
BJIaCHOTO pimeHHs, oxHak no3unis Cyny €C, BupaskeHa B HOro NpeLeAeHTHIA NPaKTHLIl, MOXKe BU3HAYATH XiJ]
1 pe3yapTaT Horo BUCHOBKIB.

Amnamnizyroun monoxkeHHst 110 3 Touku 30py micus nperneneHTHOT0 npaBa Cyny €C y mportieci 3acTocy-
BaHHSI TIOATKOBOTO 3aKOHOIABCTBA MOJAaTKOBUMH OpraHaMHy, MOXKHA BUSBUTH JIB1 TPYIIH HOPM, B SIKHX 3aKOHO-
JlaBelb NpsIMO MOCHIIAEThes Ha npeueaeHTHe npaso Cyny €C. Ilepima rpyna HOPM CTOCYETHCSI IOBHOBAXXEHb
Minictpa ¢inaHciB, Hacammepen y cdepi 3aralbHUX po3’CHEHb MTOJATKOBOTO 3aKOHOJABCTBA — MOJOKEHHS
crareii 14, 14a ta 14e 110. [pyry rpymny ctaHOBIATH monokeHHs 1. 11 crarti 240 Ta m. 2 crarti 241 110, saxi
PETYNIOITh MUTAaHHS BiHOBJICHHS CYIOBOTO IPOBAKCHHS.

BinmoBigao mo monmoxensb crarti 14a I1O Minictp ¢iHaHCciB mparHe 3a0e3MeYnT OJHAKOBE 3aCTOCY-
BaHHSI TOJAaTKOBOTO 3aKOHOAABCTBA MMOJAaTKOBUMH OpraHaMH Ta opraHamMH (iHaHCOBOTO KOHTPOJI0. Sk oauH,
asie He €UMHUHN 1HCTPYMEHT AT Li€l MeTH, 3aKOHO/ABEIlb BKa3aB 3araibHi TyMadeHHS IOAATKOBOTO 3aKOHO-
JaBCTBa, BUAaHi MiHicTpoM (piHaHCIB, Oepydn /10 yBaru mpereeHTHe nmpaso cyaiB i KoncrutymiitHoro Tpudy-
Haiy uu Cyny €C. CyTs 3aranpHuX po3’sicHeHb MiHicTpa (hiHAHCIB MOJSATAE B TOMY, III0 BOHH € 3aX0JI0M, CIIPS-
MOBaHHUM Ha 3a0€3MeYeHHs] OTHAKOBOTO 3aCTOCYBAaHHS 3aKOHOAABCTBA MiAMOPSAKOBAHUMHU HOMY OpraHamMu.

JbxepenoM HOpMaTHUBHOI 000B’SI3KOBOCTI mpeneneHTHoro npasa Cyny €C ans momaTKOBHUX OpraHiB
y IpOLEeCi 3aCTOCYBaHHS MOAATKOBOTO 3aKOHOAABCTBA Takox € crarts 14e I10. 3rigHo 3 UMM IOJIOXKEH-
HsM, niperienenTHe mpaBo Cyny €C € opniero 3 mincraB ex officio 3MiHATH TirymMadeHHs, HafgaHi MiHicTpoM
(hiHaHCIB (SK 3araibHi, TaK 1 IHAUBIAyaTbHI TIIyMadeHHs ), AKIIO BiH BBAXKAE X HEMPaBUILHUMU, OepydH 10
yBaru, 30KpeMa, IpakTuKy cyaiB, KoncrurymiitHoro Tpubynanry ado Cyny €C. TakuM 4uHOM, TIpelieICHTHE
mpaBo Cyny €C kBamiikyeTbest K IepeyMoBa sl IepEeBipKH MPABIIIBHOCTI HAAHOTO TIIYMAadeHHS 1 11e
MIOJIOKEHHS NMOHUPIOE edeKkTuBHICTh npakTuku Cyny €C Takox Ha OKpeMi TIiyMaueHHs y cepi omomarky-
BaHHS [11, p. 48]. BrurroueHe B monoxkeHHs crarti 14e [10 nocunanus Ha npaktuky Cyny €C 1oBoauTh, 110,
Ha IyMKY 3aKOHOJABLI, 1I€ HE JINIIE IHCTPYMEHT ()OpMYBaHHS NPAaBUIBHOTO TIIyMadeHHs MOJI0XKEHb OAaT-
KOBOTO 3aKOHOZABCTBA, a ¥ BU3HA4YaNbHUN (akTop Horo mocTiiiHoi mepeBipku. Ha ¢oHi iHmmMX cymoBux
pimens, 3a3HaueHnx y ctarti 14e I10, npenenentre mpaBo Cymy €C mae O0inblry epeKTUBHICTh Y IBOMY
BimHomeHHi. CynoBy nmpaktuky KoncrutymiitHoro Tpubyrany, Cymy €C Ta iHIIi CynoBi pillIeHHS HE MOJKHA
po3rsaaTd B OfHIN TUTOMIMHI. Y BUMagky mnpeneneHTHoro npaBa Cymy €C, sk i y Bunaaky pimens Kon-
CTUTYLIHHOTO TPUOyHAaIy, iXHii 3MICT 03Hadae, o MiHICTp ¢iHaHCIB TOBUHEH (a HE MOXKe) 3MIHUTH CBO1
poz’scHeHHs [9, p. 135].

3wmict monoxxeHHs ctarti 14e [10 e qocuTh 3aralbHUM Ta OXOILTIOE CUTYAITi 0, KOJIM BUIaHE PO3’ ICHEHHS
HE MICTUTh HasBHOI NPELENEHTHOI MPaKTUKH, KOJIM HpeLeJeHTHE MpaBo 3’ SIBIJIOCH MICHS TOTO, SIK po3’sc-
HEHHA OyJ10 BUIAHO, 1 KOJIK pO3’ACHEHHS, sike OyJI0 MPaBWIBHUM Ha JaTy BUAAHHS, BTPATHUIIO CBOIO IPABUIIb-
HICTh BHACIIZIOK 3MiH y CyAOBil mpakTuili. KoMmeTeHIis 3MiHIOBaTH po3’ ICHEHHS 30€piraeThCs BUKIFOUHO 32
MinicTpom ¢iHaHCIiB. Y 1[bOMYy BUTIAJKY BiH Ai€ ex officio, yXBator04n pillleHHs] HA OCHOBI BIIACHOI OI[iIHKA

Ehrlich’s Journal. 2025. Volume 12. 7



Irop BabiH

cray npenenerTHoro npasa Cyny €C. Takum gnHOM, oNokeHHs cTareit 14a Tta 14e moximanaroth Ha MiHi-
cTpa ¢iHaHciB 000B’ 30K 3HATH TperieeHTHe mpaBo Cyny €C sk u1st 1inel BUIaHHS ITOJJATKOBUX P03’ ICHEHb,
TaK 1 JAJIs I[iIel X MOTOYHOI IepeBipKH.

HactynHoro rpymoro crareli, B SKMX 3aKOHOJaBelLlb BKaszye Ha npeueneHTHe npaso Cyny €C sk Ha ene-
MEHT, KA MOJKe BIUTMBATH Ha MPOIIEC 3aCTOCYBAaHHS MOIATKOBOTO 3aKOHOAABCTBA, € cTarTi 240 Tta 241 110,
SIKI PEryaiolTh HaA3BUYalHY MPOLELYpY NEpeBIpKH MOJATKOBOIO PIlIEHHS — BiTHOBJIEHHS HPOBAIKCHHS.
Bigmogimgnao mo m. 11 crarti 240 I10 y crpasi, 3aBepIIeHii 0CTATOYHUM PIllIeHHSIM, TPOBAKEHHS TTOHOBITIO-
€Tbcs, Ko pimeHHs Cyny €C BIUIMBa€ Ha 3MiCT BUHECEHOTO PIIICHHSA. YMOBOIO BiTHOBJICHHS IPOBAKEHHS
B TaKOMY BHUMAJKy € HasSBHICTh MOJiH, SKi BiMOyJ¥CS TICIS BUHECEHHS PIIICHHS PO 3aKiHYEHHS MpOBa-
JOKEHHS, ajie SIKi MOKYTh BIUIMHYTH Ha 3MICT pillIeHHs, HE CTAHOBIISTYHM HEOJIKIB Y MPOBaKEHHI. 3ammpoBa-
JDKEHA MOJIBbCHKUM 3aKOHOIABLIEM MOXKIIMBICTH BiHOBJICHHS NPOBAPKEHHS y 3B 53Ky 3 BUHeceHHsAM Cyaom
€C pimeHHs, sike BIUIMBA€ HA 3MICT pillleHHsI, BAHECEHOTO HAalllOHAJILHUM CyAOM, BUIUIMBAE 3 mo3uii Cymy
€C, BucinosieHoi B pimeHHi mo crpasi Kithne & Heitz [12]. Ogaak moibchKi HAyKOBIII COMiAapHi B TOMY, IIIO
HaBiTh 3a BiZICYTHOCTI IIEOTO TIOJIOKEHHS B HAIIOHAIEHOMY 3aKOHO/IaBCTBI BiTHOBJICHHS TPOBAKEHHS Y TaKil
cnpasi Maio 6 BimOyBaruck BiamnoBigHO 1m0 PermamentiB €C, Hacammepen Ha minctasi ctarti 10 JloroBopy
po ¢yHKmioHyBaHHS €C, TOOTO 3apany 30008’ I3aHHS IepKaB-WICHIB JOTPUMYBATUCS TPUHITAITY CIiBIIpAaIli
[13, p. 9]. Korctpyxkuist monmoxxenHs crarti 240 110 mae 3aranpHAN XapakTep, M0 CIi OIIHIOBATH K 00CTa-
BHHY, 5IKa MABUINYE e(eKTUBHICTH 1 BaxumBicTh piteHs Cymy €C sk xepena mepeBipKu pimeHb MoJgaTko-
BOIO OpraHy y croci® BimHOBIeHHs npoBamkeHHs. Ilonbchka HalliOHaNbHA AOKTPUHA Ta CyIOBa MPAaKTHKa
CJIyILTHO BKa3YIOTb, 110 BiJHOBJICHHS IPOBAKEHHS Ma€ MaTH MiCLie HE JIMIIE BHACIIZOK BUHECEHHS CYIOBOTO
pIIIEHHS y TIOJBCHKil cripaBi, aje HaBiTh skmo pimeHHsS Cyny €C y crpaBi, BHHECEHE y BiAIOBIIh Ha 3aIH-
TaHHS, Ha/liCTIaHE 1HIIIOO e KaBOIO-WICHOM, TTOKa3ye, 110 [lompima Takox mopymina mpasuna €C [13, p. 11].

Pa3zom i3 Tum BB Cyny €C Ha momaTkoBi OpraHu Ta iX TIIyMadeHHsI HOAATKOBHX HOpM Oarato
B YOMY 3aJIKUTh Bl THUILy Ta 4acy NPUHHATOrO HUM pilleHHsS. Tak 3BaHe KJIaCH4YHE MpeleleHTHE IPaBo
Cyny €C, sk npaBujo, MajJo BIUIMBA€ Ha CIIOCIO BUPIIIEHHS CIIpaB [IOJAaTKOBUMH OpraHaMu. Sk 3a3Hayae
I. ArmxeeBcrka-UepHek, 3 TOUku 30py MiHicTpa ¢iHaHCIB BaXKJIMBI B OCHOBHOMY HOBI pillleHHS, BHHECEHI
y copaBax npotu [lomemii [14, p. 132]. To6to, 3 oqHOTO 0OKY, HassBHE TOBHE ITHOPYBAaHHS MOJATKOBHMH
opranamu npaktiuku Cyny €C Ta BUCHOBKIB, SIKi 3 HEl BUIUIMBAIOTH (1€ CTOCYETHCS KJIACHYHOI MPAKTHKH
Cyny €C), 3 iHmoro 00Ky, 11e EAMHAN CyH, IKUH MOXe IIBUIKO Ta €()eKTHBHO 3MIHUTH MTO3UIIIFO TOIBCHKUAX
MTOIaTKOBUX OpraHiB (BHACHIOK aeskuX pimeHs Cyny €C MinicTp ¢iHaHCIB BUIaB 3arayibHI po3’ ICHEHHS,
10 MICTHIIM TIIyMadeHHsS TOJoXKeHb BiamoBigHo mo mosumii Cyxy €C). HasiBHI Takox HempsiMi cUTyarlii,
Konu nocinigoBHa npaktuka Cymy €C, sika cTBOpIOBajach MPOTATOM 0ararboxX pPOKiB, CIOYATKY 3ajIINa-
J1ach a0COJIIOTHO HEITOMIUEHOO MOJAaTKOBUMH OpraHaMu, a MOTIM CIPUYHMHIIA 3MiHY IXHBOTO CIOCO0y po3-
ISy TOJATKOBUX crpas. [Ipuknanu ynymenns npaktuku Cyny €C MokHa 100aunuTH B YUCICHHUX JTHCTAaX
MOIaTKOBUX OpraHiB [15; 16].

Crig 3a3HauuTH, 10, KOO MpoOiemMa Oararo pasziB aHamizyersest Cymom €C i 3 momiOHNM edexTom
MTONTECHKAMU CyJlaMH (€ TIeBHA OTHAKOBICTh apTyMEHTAIIi1, [0 MICTHTHCS B PIIIICHHAX MONBCHKHUX cydiB 1 Cyny
€C), e MoXke MaTH BIUIUB Ha OCTAaTOYHY (hopMy pillieHb IOZATKOBOTO OpraHy. SIK mpuKiax MOXXHA HaBECTH
yucneHHi muctu MiHicTpa ¢iHaHCiB 010 MOXIUBOCTI BigpaxyBaHHs [1/IB i3 BuTpart, moB’s3aHuX i3 3a1H-
meHnMH iHBecTutlisiMu [17]. Huai moxmuBicTs Bigpaxysanas [1/IB i3 BuTpat, moHeceHuX y 3B’s3KY 13 3aJH-
LICHUMH 1HBECTHULISIMH, BCE L€ 3aJHIIAETHCS MPEAMETOM 3alUTaHb IUIATHHUKIB MOAATKIB, ajle CTAaBJICHHS 10
LFOTO MUTaHHA OAATKOBUX OPraHiB MOBHICTIO 3MIHHJIOCS.

Habararo 1mikaBimmmM sBHINEM, HiXXK iTHOpPYBaHHS MOJATKOBUME opraHamu pimieHb Cyny €C, € 3MiHa
MTO3UIIi1 TOJJATKOBHX OPTaHiB y pe3ynsrari pimeHHs, BuHeceHoro Cynom €C. Taka cuTyartist mprHaiMHI KiJTbKa
paziB Tpamsutacs B [lomemi [18]. Jlo BurecenHs mporo pimenas Cynom €C MomaTKoBi OpraHd TITyMadniIH
ronokeHHs 3akoHomaBcTBa €C contra legem. [lomiOHy 3MiHY B MO3MIII MOJATKOBUX OpraHiB MOXKHA CIIO-
crepiraru micis Toro, sk Cyn €C BuHic pimenns y crpaBax Elektrownia Patnow II sp. zoo v Dyrektor 1zby
Skarbowej w Poznaniu Bix 12 mucromana 2009 poxy Ne C-441/08 [19] abo Magoora sp. zo. o. v Dyrektor Izby
Skarbowej w Krakowie Bin 22 rpymus 2008 poky Ne C-414/07 [20]. [Hoxi micns surecenHs pimenas Cymy €C
OpTaHM BJaay ITOBTOPIOIOTH TIYyMa4deHH:], IKE MiICTUTHCS B PillIeHH], UTYIO4H Horo Benuki pparmentu [21].

VY nesikux Bunankax pimeHHs Cyny €C € HaBiTh OCHOBOIO ISl 3alIPOBA/IXKCHHS IMOJATKOBUX MPABHUIL
Hanpuknazn, Pimenns y cnpai Minister Finanséw v Oil Trading Poland sp. z.0.0. [22] cTamo miacTaBoro
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IUIsl BHECEHHS BiAMOBITHUX 3MiH 0 HalliOHAJIBHOTO MOJATKOBOTO 3aKOHOJABCTBA IOJO0 aKLIMU3HOTO 300py Ha
mactuna. Y crpasi Budimex S.A. v Minister Finanséw Cyn €C mocTaHOBUB, 10 TOCTyTa HE MOXKE BBaYKATHCS
BHUKOHAHOIO, SIKIIO 11 3aBEpIIaJIbHUM €TarloM € IpuiiMaHHs poOiT, MiJ 9ac SKOro MOXKYTh OyTH IOJaHi 3ayBa-
keHHA. MiHicTp (piHaHCIB y CBOEMY 3arallbHOMY po3’ICHEHHI BKa3as, 1o IuM pimeHHsM Cyn €C ckopuryBas
CYIIOBY TPaKTHKY, BXe HalpalboBaHy Bummm agmiHicTpatuBHEM cynoMm Ta MiHicTepcTBoM (iHaHCIB [23].
XOpOoIIHMM MPUKIAI0OM HEBIIMOBITHOCTI HaIiOHANBHOTO 3aKOoHOaBCTBA paBy €C € cpaBa Minister Finanséw
v MDDP sp. z 0.0. Akademia Biznesu, sp. Komandytowa, ne Cyn €C y cBoemy pimieHHi Bif 28 nmucTonaaa
2013 poxy Bkazas, 110 o0csr 3BimbHeHHS Bif [1/]B nis HanaHux HaBYaEHUX TOCIYT, iepeadadeHuii 3akoHOM
mpo I1/IB, He y3romxyeTsest 3 monokeHHs M Jupextusu 2006/112/€C Big 28 mucromaga 2006 poky mpo
CHUTBHY CHCTEMY TIO/IaTKy Ha MoJaHy BapTicTh [24]. OmHak, He3Baxkatoun Ha Te, mo Cyn €C BH3HAB MOJO-
KEHHS HeCyMiCHMMH 13 paBoM €C, BiH HE PO3IVISIHYB TUTAHHS IIPO BUIIPABJICHHS Li€] MOMWIKH, 3aJIMIINBILN
HOT0 Ha PO3Cy/ HALIIOHAIILHOTO 3aKOHOIABIIS.

[lincymoByrouH BUIIEBUKIaAeHE, HEOOXiAHO 3a3HaYNTH, 1o pimeHHs Cyny €C He MaroTh CHIIM 3arajib-
HO3acTOCOBHOI paBoBoi HopMH B [lonbi, a Micie npenenenTHoro npasa Cyny €C y nporieci 3acTocyBaHHS
MOJATKOBOIO 3aKOHOAABCTBA IOJAaTKOBUMH OpPraHaMH BH3HAYA€ThHCS HALlIOHAJIBHUM 3aKOHOAABLEM Y IIOJIO-
xeHHsax [logaTtkoBoro opaonancy. @akTudyHo pois npereaeHTHoro npasa Cyny €C oOMexyeTbes HOTO BUKO-
pUCTaHHAM JUIs: 1) MATOTOBKM 3araibHAX Ta IHAWUBIAyalTbHHUX po3’sicHeHb MiHicTpa ¢dinanciB PecmyOmikm
[onpmia 3 MeToro 3a0e3MeUeHHsT OMHAKOBOTO 3aCTOCYBaHHS MOJATKOBOTO 3aKOHOAABCTBA MOAATKOBUMH Opra-
HaMH Ta opraHaMu (iHaHCOBOTO KOHTPOIIO; 2) BiIHOBIICHHS NMPOBAIKEHHS y MOAATKOBHUX CIpaBax 3a HOBO-
BUsIBIIEHUMH oOcTaBuHamu. Kpim Toro, BrumB npenenentHoro npasa Cyny €C Ha moaaTKoBi OpraHu Ta ixHE
TI[yMaueHHs MOJAaTKOBUX HOPM 0arato B 4OMY 3aJIS)KUTh BiJl THUIy Ta 4acy NPUHHATOrO HUM pimeHHs. Tak
3BaHE «KJIacu4He npeneaeHTHE npaBo Cyny €Cy», Sk npaBwio, Majao BIUIMBAE Ha CHOCIO BHUPIIICHHS CIpaB
MTOJJTATKOBUMHE OpraHaMu. 3 TOYKH 30py MiHicTpa (hiHaHCIB, BaXKJIMBI B OCHOBHOMY HOBI pillleHHS, BHUHECEHI
y cipaBax npotH [lonputi. Takum yrHOM, 3 0JHOTO OOKY, HasiIBHE IIOBHE iIrHOPYBaHHS OAATKOBUMH OpraHaMHu
mpaktuku Cymy €C Ta BUCHOBKIB, fKi 3 Hel BHUILTUBAIOTH (IIe CTOCYEThCs KiacuaHoi nmpaktuku Cymny €C),
3 1HIIOTO OOKY, 1€ €AMHUI Cya, SIKUil MOXKe IBUAKO Ta €(EeKTUBHO 3MIHUTH MO3ULIIO MOJBCHKUX HOAATKOBHX
opradiB (BHacminok neskux pimeHs Cyny €C MinicTp ¢iHaHCIB BHIAB 3araibHi po3’ICHEHHS, 0 MIiCTHIIN
TIIyMa4eHHS TOJIOKEHb BianosimHo o no3utii Cyay €C).
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AHomaujiss. Y cTaTTi Ha OCHOBI BITUM3HSAHMX Ta 3apybiKHUX O)Keper, HacaMnepes HOPMaTUBHMX aKTiB, JOK-
TpuHanbHUX nigxoais BeHeUiNcbKoi KoMiICii, NpeLefeHTHOT CyaoBOI NPakTUKM €BPONEnCcbKoro cyay 3 npas
noguHn, cnedianeHoro piweHHs KoHctutyuinHoro Cyay YkpaiHu, noctaHoB KacauiiHoro agmiHicTpaTtMBHOIO
cyay BepxosHoro Cyay, [OCHiOKYETbCA CUCTEMHA NpMpoga NpPUHLUMIY NpaBoOBOi (PUAMYHOT) BU3HAYEHOCTI
NnogaTkoBOro NMpasa 3aranom Ta ocobnmeocTen ii NposiBy B YKpaiHi B yMOBax BOEHHOIO CTaHy.

MeTolo JocnigkeHHs € 3'aCyBaHHA CUCTEMHUX BNACTUBOCTEN LbOro MPUHLMNY, rONOBHO (OYHKUiA Ta 3Ha-
YEHHS1 TaKOro MOro CMCTEMOYTBOPIOKYOro eneMeHTa, 9K MeTa NPUHLUUNY IpuanyHoi (NpaBoBoi) BU3HAYEHO-
CTi nogaTkoBoro npaea. B eniueHTpi gocnigkeHHs nepebyBae BMPILLEHHSA TakUX MOro 3aBOaHb: PO3KPUTTS
CEHCY PO3YMiHHSA CUCTEMHOI NPUPOAM NPUHLINMY KOPUANYHOT BU3HAYEHOCTi MO4aTKOBOro npasa eBPOMENChHKO
Tpaauvuieo NpaBoni3HaHHS; aHania 0cobrnMBOCTEN PO3YMiHHSI CEHCY LibOro MPUMHLMMY B YKPATHCLKIA OOKTPUHI
NnoaaTKoBOro npaea B yMOBaxX BOEHHOIO CTaHy.

ABTOpPOM OfepXaHO Taki OCHOBHI HayKOBi pesynsTaTi: NnogaTkoBe Mnpaso, 3rigHO 3 MOro NpMpoaotko, € NPo-
LecyanbHOK CUCTEMO. 3BiAcCU i NPUHLMN IOPUANYHOI BU3HAYEHOCTI MOO4ATKOBOrO rnpaBa He MOXe MmaTu
iHWY NpMpoay, Hi>XK NogaTkoBe MpaBo 3aranoM. 3rigHO 3 EBPONENCHKOK TpaguLied NogaTKkoBOro npaea, CeHe
NPVHUMNY IOPUMONYHOT BU3HAYEHOCTI MOAATKOBOrO Npasa BTiNEHWIA Y KOro MeTi — nowwyky 6anaHcy nybniyHoro
iHTepecy cycninbCTBa Ta NPMBATHOIO iHTEPECY MNaTHUKA NOoZaTKiB 040 NPUBATHOI BMACHOCTI OCTAHHBLOIO.
B YkpaiHi B ymoBax BOEHHOro CTaHy aHasoridHe pOo3yMiHHSA NPUHLMMIY HOPUOUYHOI BU3HAYEHOCTI NodaTko-
BOro npasa NoAinsalTb BiTYM3HAHWUIA 3akoHopaBelb, KAC BC Ta yacTuHa npegcTaBHUKIB HAyKOBOI AOKTPUHM
nopatkoBoro npasa. KoHcTutyuiinuin Cya YkpaiHM OTOTOXHIOE NPUHLMN KOPUAMYHOT BU3HAYEHOCTi NoaaTko-
BOrO MpaBa i3 3aKOHOOABYOK 3acagolo Moro crabinbHocTi. Lle € HOBUM BUKMMKOM MPUHLMMY CTabinbHOCTI
noaaTkoBOro npasa YKpaiHu, Lo OYiKye Ha MOro BUPILLEHHS B YMOBaX BOEHHOIO CTaHy.

Knrouoei crioea: nogatkoBe NpaBo; NPUHLMN NOAATKOBOIO NpaBa; CMCTEMHA NpUpo4a NoAaTKOBOro Npasa;
IopuanYHa BM3HAYEHICTb MOA4ATKOBOrO Mnpaea; MeTa NodaTKoBOro npasa; HOBWIA OMILiMHUI CTaHgapT po3y-
MiHHS KOHCTUTYLINHOCTI NOAATKOBOrO 3aKOHY B YKpaiHi.

SYSTEMIC NATURE OF THE PRINCIPLE
OF LEGAL CERTAINTY OF TAX LAW
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Abstract. The article examines the systemic nature of the principle of legal certainty of tax law in general
and the specifics of its manifestation in Ukraine under martial law, based on domestic and foreign sources,
primarily, regulations, doctrinal approaches of the Venice Commission, case law of the European Court
of Human Rights, a special decision of the Constitutional Court of Ukraine, and resolutions of the Administrative
Court of Cassation of the Supreme Court.

The purpose of the study is to clarify the systemic properties of this principle, mainly the functions
and significance of its backbone element, namely, the purpose of the principle of legal (juridical) certainty
of tax law. The study focuses on the following tasks: to reveal the meaning of the understanding of the systemic
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nature of the principle of legal certainty of tax law by the European tradition of law cognition; to analyze
the peculiarities of understanding the meaning of this principle in the Ukrainian tax law doctrine under martial
law.

The author has obtained the following main scientific results: tax law is a procedural system by its nature.
Hence, the principle of legal certainty of tax law cannot have a different nature than tax law as a whole. According
to the European tradition of tax law, the meaning of the principle of legal certainty of tax law is embodied in its
purpose — to find a balance between the public interest of society and the private interest of the taxpayer in
respect of the latter’s private property. In Ukraine, under martial law, a similar understanding of the principle
of legal certainty of tax law is shared by the national legislator, the Administrative Court of Cassation
of the Supreme Court and some representatives of the scientific doctrine of tax law. The Constitutional Court
of Ukraine identifies the principle of legal certainty of tax law with the legislative basis of its stability. This is
a new challenge to the principle of stability of tax law of Ukraine, which awaits its resolution under martial law.

Key words: tax law; principle of tax law; systemic nature of tax law; legal certainty of tax law; purpose of tax
law; new official standard for understanding the constitutionality of tax law in Ukraine.

IocranoBka mpo6iaemu. OmHUM i3 OE3CHIpPHUX JOCATHEHb OiJBIIOCTI MPAaBOBUX JOKTPHH JPYroi
nosoBUHU XX CT. — nepiuoi nonoBuHU XXI CT. € BU3HAHHS HUMU CUCTEMHOI npuponu npasa. [lonpasna,
3MICTOBI TIIyMaueHHsI IbOTO SBUINA HUMH MICTATh HAJA3BUYAWHO IMUPOKUH Aiara3oH IiIXO0/iB, 0 MPOTHIIEK-
HUX BKIIOYHO. HailloueBuaHile ne 1eMOHCTPYIOTh aHTPOIOCOLIOKYABTYPHUN Ta MO3UTUBICTCHKUI MiAX0MU
JI0 PO3YMIHHS TPUPOJIH TIpaBa. Y BITYM3HIHIA JOKTPHHI MOAATKOBOTO MpaBa iX HaWsCKpaBille YOCOOIIOITh
Pycnana I'aBpumtok [1] Ta Muxona Kyuepsierko [2]. [IpeacTaBHUKH MEpIIOro MiAXOAy PO3yMiOTh (DeHOMEH
CHCTEMHOCTI IpaBa SIK HOro BHYTPILIHIO SIKICTh, a IS IPEICTABHUKIB IPYroro MiAXony BiH € NPUBHECEHUM
y TMIO3UTUBHE MPaBO 1330BHI.

Haii0inp KOHLIEHTPOBAHO Ta OYEBUAHO CHCTEMHICTh IpaBa BTLIEHA Y METAlpUHLUII BEPXOBEHCTBA
mpaBa. 30Kpema, I1e OBEIU aBTOpH JoTIoBiAel Berenilickkoi komicii « BepxoBeHCTBO paBay, cxpaneHoi Komi-
ciero Ha 86-Mmy meHapHOMY 3acinanHi (Benemis, 25-26 6epesns 2011 p.) [3, c. 168—184], Ta «Mipuio mpa-
BOBJIAIsI», CXBasieHo1 Ha 11 106-my mienapHomy 3acinanHi (Benemis, 11-12 6epesns 2016 p.) [4]. V xoxHIl
3 HEX OyJI0 PE30HHO 3ayBaxkeHO (y IMEpIii SK BeIbMHU BipOTiIHE MPUITYIICHHS, a B JPYTild — Ik 0€3CyMHIBHE
CY[DKEHHS), 110 XapaKTEePUCTHKA, SIKy HaJaB BEpXOBEHCTBY IpaBa Tom biHrem, sikHaliKpaluM Y4HHOM OXOILIIOE
HOT0 iCTOTHI €leMEeHTH, TOOTO penpe3eHTye Horo gk cucremy [5]. Lle cramo MOXIUBUM TOMY, SIK MiHILIA
nepexkoHynBoro BUCHOBKY Ilerpo IlamypkiBcekuil Ta Pycnana I'aBpuiiok, mo koHuemnuist npaBosiagas (Bep-
xoBeHcTBa npaBa) T. biHrema «He TibKU HEyNepeaKeHO, NOXIIJIMBO 1 CUCTEMHO PO3KPHUBAE IX CKJIAAHUKH,
a ¥ KIIIOYOBI JDKepesa, Aa€ 3MOory 30arHyTH iX HE K 3aCTUIINI, pa3 i Ha3aBXKIW NMPUBHECEHI KUMOCH 1330BHI
LIHHOCTI, a HABMAKH, IEMOHCTPYE JONMHOMIPHHIA XapaKTep, KOHTEKCTYaIIbHICTh IIUX JKepe, Mo yBiOpanm
y ceOe AMHAMIKY Ta JiaJIeKTUKY BCiX iICTOPHYHUX €MO0X, KPi3h SAKi UM SBHUIIAM TpaBa (JOKTPUHI 1 IPUHITUITY
BEPXOBEHCTBA IpaBa — A./[.) Bumaino mpoutm» [6, c. 43].

VYkpaiHcbKa Bepcisi pO3yMiHHS CUCTEMHOI IIPUPOAN METalpPUHIIMITY BEPXOBEHCTBA IIPaBa 3aHOBO OCMHUC-
JIeHa 1 MATOTOBJIEHA B paMKaX CIIeHiaJbHOTO JIOCIIHKEeHHS, TpoBeAeHoro mia kepiBHUITBOM M.I1. Ko3tobOpu
excriepramu «LeHTpy nociiukeHHs IpobiieM BEpXOBEHCTBA [IpaBa Ta HOro BTUICHHS B HALLIOHAJIBHY NPAKTUKY
VYkpainu HarionansHoro yHiBepcuTeTy «KneBo-MorunsHcbKka akaieMisy 3a miarpuMku mpoekty Odicy Pann
€Bporu B Ykpaini «IlinTpuMKa KOHCTHTYIIHHUX 1 MPaBOBHX peopM, KOHCTHUTYIIIHHE MPaBOCYIS Ta AOIO-
mora BepxoBHiii Paji y mpoBenenHi pedopm, CripsMOBaHHX Ha ITiIBUIICHHS ii €()eKTUBHOCTI», 10 3arajJbHIX
€JIEMEHTIB MPUHIINITY BEPXOBEHCTBA IpaBa JIo/iaja «EJIEMEHT JOMIpHOCTI (IPOMOPIIHHOCTI), SKHIl € iICTOTHO
BaKJIMBUM JUISI FOPUAMYHOT IPAKTUKU [7, . 6] 1 ’KOIHUM YMHOM HE IifJae CyMHIBY CUCTEMHY IPHUPOAY Mera-
MIPUHLMITY BEPXOBEHCTBA IIPABa.

He € BuUHATKOM i3 psimy CHCTEMH €JIEMEHTIB MEralpruHLIMITy BEPXOBEHCTBA IpaBa i Takuil fioro ckiiaz-
HUK, SK TIPUHLUI MPaBoBO1 (FopuaudHO1) BU3HaYeHOCTI. Bin, sk 3a3Hagarore Y.b. Annpycis ta C.€. Oenuk,
«€ CTPYKTYPHOIO YaCTHHOIO BEPXOBEHCTBA IpaBay» &, c. 19] i uM camMuM fomomMarae rmudine 30arayTH Horo
CHCTEMHY IIPUPOJLY 3arajoM, a TAKO)X CUCTEMHICTh OKPEMHX SIKICHO BUOKPEMJICHHUX ILIACTiB IpaBa. binsbki
CBITONVILAHO T@ METOAOJIOTIYHO [0 BHILE3a3HAYCHOIO MiIXOAY LIOAO PO3YMIHHS CEHCY NMPHHLMUIYY IPaBOBOI
(ropuauaHOT) BU3HAYEHOCTI 1 morsiau moAo 1poro ¢peHomeny C.I1. [Torpebnska [9].

[IpuaNHAT TpaBOBOi (FOPUAWYHOT) BU3HAYEHOCTI 5K SBUIIIE 3arajioM, a TAKOXK HOTO JTif0 y cdepi moaaTKo-
BoOTO mpaBa Ykpainu BuBdanu takox L.I. ba6in, 51.0. beprasiok, JI.O. ['amantok, /1.0. ['etman1es, A M. IBan-
cekuit, FO.A. KoBans, €.A. Kypinos, LYO. Jlimuna, JI.A. JIyne, O.B. JIroOkina, /{.B. Maxuns, A.O. MoraeHko,
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CuctemHa npvpoga nNpuHUMNY 1puanyHoi (NpaBoBoi) BU3HA4YEHOCTi NOAAaTKOBOro npasa

10.1. PakoBuu, O.B. CaBinoBa, C.b. llebenxo, I.I". lllykaneesa, O.I". SIpema Ta inmi. Bogrouac cucremna mpu-
POZAa MPUHLMILY IPaBOBOI (FOPHANYHOT) BU3HAYCHOCTI OAATKOBOTO NPaBa SIK CIICLialIbHUH peIMeT Mi3HAHHS
HUMH HeE aHaJlizyBajacs.

MeTo10 HBOr0 AOC/IKEHHS] € OCMUCIIEHHSI CUCTEMHOI NMPUPOAM NMPHUHLMITY IOPUANYHOI (IIpaBoBOi)
BH3HAUCHOCT] MOAATKOBOIO mpaBa YkpaiHu. Lle mMae Benuke TeopeTHyHe 1 0COONMMBO MpakTHYHE 3HAYECHHS
IUIsl 3A1ACHEHHS IOAaTKOBOI MOJIITHKY JEp)KaBU B YMOBaxX BOEHHOTO CTaHy, KONH TypOYyJICHTHICTh IPaBOBOI
CHCTEMH «3alIKaJIfoe». 30KpeMa, nepeadavaeTsCsl BUPIIEHHS TAKUX 3aBIaHb JOCIIIKEHHS: PO3KPUTH CEHC
PO3YyMIiHHSI CHCTEMHOI HNPUPOAY NPHHLMUIY FOPUIMYHOI BU3HAYCHOCTI IOJATKOBOTO IIpaBa €BPONEHCHKOIO
TPaIUITIEI0 TTPABOMI3HAHHS; MPOAHANI3YBaTH OCOOIHMBOCTI PO3YMIHHS MPUHIUITY FOPUANYHOI BU3HAYEHOCTI
MOJATKOBOTO MPaBa y BITYU3HAHIN JOKTPHHI TOJATKOBOTO IPaBa B yMOBAaX BOEHHOTO 4acy.

3a MeTO0JIOTiYHY OCHOBY AO0C/iIKeHHSI BUOPaHO aHTPOMOCOIIOKYIBTYPHAN MiIXi1, Iepeaycim Horo
METOIY CUCTEMHOTO Ta CTPYKTYPHO-(PyHKIIOHAJIBHOTO aHAai3y.

Buxsiag oCHOBHUX pe3yJbTaTiB 10CiIKeHHS.

1. Po3yminns cucmemHoi npupoou npuHyuny 0puoudHoi 6UsHA4eHocmi no0amKko8020 npasa 8 €poneli-
CoKill mpaouyii npagoniznanus. AHaii3 BIANOBIAHUX JXKepell €BPOIEHCHKOT0 MMOIaTKOBOTO IpaBa MEPEKOHYE,
10 BUTOKH I[LOTO PO3YMiHHS HOTO JOCTITHUKH 3a3BUYal MMOB’ I3y10Th 3 Atamom CmitoM. BiH y cBoemy Tpak-
tati-6ectcenepi «J1o6pobyt Hamiid. JlocmimkeHHs] Tpo MpUPOAY Ta MPHYUHE J0OpOOYTYy HaIliiD» BUCIOBUB
reHianbHe MPUITYILEHHS 00 CUCTEMHOCTI MOAATKY 1 MONAaTKOBOTO MpPaBa, SKE 3rOOM SIK MPAKTHYHO, TaK
i TEOPETUYHO TIOBHICTIO TiATBEPINIOCE.

3okpema, A. CMIT cepes Tak 3BaHUX 3d2ATbHUX HOT0HCEHDb OO TIOAATKIB 1 TOAATKOBOTO MIPaBa MepIIuM
chopmymroBaB Take: «lligmaHi nepkaBu MaroTh 1Mo 3M03i OpaTy y4acTb B yTpUMaHHI ypsTy BiAIIOBIAHO 1O
CBOE€1 31aTHOCTI 1 CHJI, TOOTO BiJIOBITHO 10 JOXOAY, SIKMM BOHU KOPUCTYIOTHCS i1 MPOTETYBaHHSM 1 3aXHCTOM
nepxasu» [10, c. 505]. Came y npomy A. CMiT BOauaB memy nodamxkosoeo npaea. Tpu HACTYIIHI HOTO 3arallbHi
MOJIOKEHHS € TOXIAHUMH BiJ IEPIIOTO 1 CTOCYIOTHCS TAKUX ACHEKTiB NPUHLIUILY BU3HAYE€HOCTI MOAATKOBOTO
npasa: «2. Ilomarok, mo oro 3000B’s13aHa CIUTadyBaTH KOXKHA OKpeMa 0co0a, Mae OyTH TOYHO BU3HAYCHUM,
a He TOBUTHbHUM. TepMiH cruiaTy, crocio ImIaTexy, CyMa IIaTexy — Bce e Mae OyTH 3pO3yMUIAM 1 9iTKAM JIJIs
IUIaTHUKA 1 Oyab-saKoi iHMIoi ocobu...» [10, c. 505-506]; «3. Koxen mogarok ciij cTaryBaTd B TOH 4ac abo
B TOH CITOCi0, KOJH 1 SIK IJTATHUKOBI Ma€ OyTH Hal3pydHimie ioro miatuTu...» [10, c. 506]; «4. Koxxen momarok
Mae OyTH Tak 3aJyMaHdi 1 po3poOneHwmii, abu BiH OpaB i yTpuMyBaB 3 KUTIEHh HAPOAY SKOMOTa MEHIIIE TOHAT
Te, 110 BiH IPUHOCHUTH JIepkaBHii ckapOHUI» [10, c. 506]. PerenpHe moTprMaHHS WX MPaBUIIL, K 3a3HAYaB
A. CMmit, poOUTh NOAATKH IS THX, XTO iX CIUIaYy€, 03HAKOIO HE pabCTBa, a CBOOOAH.

Came Take CHCTEMHE PO3yMiHHS NMPHHLUILY IOPUIMYHOT BU3HAYCHOCTI MOJATKOBOTO IpaBa, K Iepe-
KOHY€ aHali3 creniajgbHOl MPaBHUYOI JTiTepaTypu, OyjI0 yClaaKoBaHE Ta TBOPYO MPUMHOXKEHE 1 HACTYITHOIO
€BPOIEHCHKOIO IMi3HABAIBHOIO TPAIUII€I0 IMIOA0 OCMHCIECHHS NPUPOAM BU3HAYEHOCTI MOJATKOBOTO IpaBa
[11, c. 5]. BoHO csirae cygacHOTO HayKOBOTO AUCKYpCY 3 M€l mpodmemarukw [12, ¢. 30]. Xoua B ycBiIOMIIeHHI
CHCTEMOYTBOPIOIOYMX YMHHHUKIB IIHOTO SIBUILA, TOUHIIIE KaXy4H, Y (GOpMy/ItOBaHHI HOro MeTH Ta B MaTepi-
QJIBHOMY 3MICT1 NPUHLMITY IOPUINYHOI BU3HAYEHOCT] MOAATKOBOIO MpaBa, MONISAN CYy4acHOI €BPONEHCHKOT
JOKTPHUHH MOJATKOBOTO MpaBa MPOMIIUIN IIOMITHY €BOJIOLIIO.

Jo mpukmay, A0CTiHKYOUYH cydacHe oAaTKoBe MpaBo €Bpornetickkoro Corosy sk miHHicTh, [1.C. Tamy-
PKiBCBKHI1 3p00MB LiikaBe croctepexeHHs: «Crnenndika MPUHIUITY TPaBOBOi BU3HAYEHOCTI Y IOAATKOBOMY
npasi (€C) 3yMOBIIeHa TAKUMH HOTO BJIACTUBOCTSIMH, SIK IHCTPYMEHTAJIbHE MPU3HAYEHHsI IbOTO IIIACTY Ipa-
BOBO{ MaTepii /Ui aKTUBHOTO BTPYYaHHS 3 HOTO JJOTIOMOTOO Cy0 €KTiB MyOIiYHOTO MpaBa y BiTHOCHHH BJac-
HOCTI /1 y Mipy cBOOOIM ITPUBAaTHOTO BIACHHUKA MIOBHOIPABHO 31HCHIOBATH yCi CBOT TOBHOBa)KCHHS 100 HEl,
MTOCTIMHICTP 1 MACOBICTB (TOTANBHICTH) 3aCTOCYBAaHHS IIOIaTKOBOTO TIPaBa, MpsAMa MPUYETHICTH 10 HOTO 3/iiic-
HEHHS 3BUYalHUX (TIEpECiYHNX) TPOMaSH-TIATHUKIB TIOAATKIB, OCOOMUBHUI 3B’SI30K IIHOTO TpaBa 3 MyOmi-
HUMU OTaram i MpUBaTHUMH MTOTpedaMu Ta psaoM iHmux» [13, c. 92].

[Ipunarigao 3a3Haunmo, 1o 11.C. [lamypkiBcbKUil BUSBUB IIIe OXHY OCOOIHBICTH €BPOTIEHCHKOTO PO3Y-
MiHHS TIPUHIIAITY TTPaBOBOI BU3HAYEHOCTI B €BPONEHCHKIM TpaauIlii MpaBoIi3HaHHS, a caMe 1110 BOHO € Cy0-
CTAaHTHBHHM TIPOSIBOM ORI MIMPOKOI gracmusocmi pozymuocmi nonarkoBoro npasa €C [13, c¢. 92]. Huni
B YKpaiHi B TAKOMY X CBITOIJISIAHOMY 1 METOIOJIOTIYHOMY KJIFOY1 TAYMa4uTh MPUHIMII IOPUINYHOI BU3HAYE-
HOCTI ITOJIATKOBOTO TipaBa — 5K BusAB Horo posymHocTi — [L.I1. [TamypkiBcekwii [14; 15].
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Oco0nmBO BaroMuii BINIMB y HOBITHIH mepiof €BpoIeHChKOi icTopii Ha (hOpMyBaHHS CHCTEMHOTO PO3Y-
MiHHS IPUPOAN NPUHLIMITY IOPUANYHOI BU3HAYEHOCTI ITOJATKOBOTO IpaBa cipaBuin €Bponeicbka KOHBEH-
IIis 3 TIpaB JIOAWHA i OCHOBOMOJOKHUX cBoOOA (mam — €KIIJI) ta mpenenentHa cymosa mpakTtuka €CIIIL.
3okpema, €EKIIJI micTuTh y c0o0i mapagurMaabHy MaTpPHUIIO IIHOTO po3yMiHHsS. BoHa BukiameHa y crarti 1
[Tepmoro mporokony go €KII:

«Koxna ¢iznyHa abo ropuandHa 0coda Mae MpaBO MHUPHO BOJIOMITH CBOiM MaiHOM. HixTo He Moxe
OyTH 1M030aBIeHMI CBOTO MaifHa iHAaKIe SIK B IHTEpecax CYCIIbCTBA i HA YMOBax, MepeadadeHux 3aKOHOM
a00 3aralbHUMH NPUHLIUIIAMH MDKHApOJHOTO MpaBa, — HaeTkes y Hill. — IIpore monepenHi NonoKeHHs Ko.-
HUM YMHOM He OOMEXYIOTh IIPaBO JIep>KaBU BBOIUTH B JIiI0 TaKi 3aKOHH, sKi, Ha 11 IYMKY, € HEOOX1THIUMH IS
3MIIACHEHHS KOHTPOITIO 32 KOPUCTYBAaHHIM MaifHOM BiJIIIOBiTHO /IO 3araJibHUX iHTepeciB abo auis 3a0e3rmeueHHs
CIUTaTH MTOJATKIB UM iHIHKX 300piB abo mrpadisy» [16].

ToOTo y mif cTarTi OyKBaNBbHO WIETHCS MPO MOCITHEHHS OanaHcy MyONidHOTO iHTEpecy CyCIiIbCTBA
i IPUBATHOTO iHTEpeCy IUIaTHHWKA MOJATKIB MIONO MipH iX CBOOOIM CTOCOBHO MPHUBAaTHOI BIACHOCTI OCTaH-
HhOTO. Sk 3a3HaumB €CILJI y cBoeMy pimerHi y cipasi Sporrong and Lonnroth v. Sweden, «momryk 1isoro
Oamancy npuramanHuii Konentii 3aramom...» [17]. Pimens €CILJI mporo pomy HapaxoByeTbcs Oararo.
OnHuM 3 iX SACKpaBUX NPUKIAIB M0N0 OanaHCyBaHHS IMyOJIiYHOTO Ta MPUBATHOTO IHTEPECIB y MOJATKOBOMY
mpaBi Mmoxke OyTu pitenns €CILI y cripasi «bexaniu ta bamkapan npotn Xopsarii» (Bezani¢ and Baskarad
v. Croatia). 3rigHo 3 ¢alynoro crpaBu 3asBHUKH, KOXXEH OKPEMO, KYIWIA KBapTHPU B SIKOCTI MPUBATHOTO
XHUTIIa Ui cebe Ta CBO€T ciM’1 Ta 3apeecTpyBaJIMCs B HUX. 3a 3arajJlbHUM IPaBHJIOM ITOKYIELb HEPyXOMOCTI
y Xopsarii 3000B’s13aHUI CIIJIaTUTH Monarok. IIpore 1e mpaBuiIo MiCTHIIO BUKIIIOUEHHS: SIKIIO HEPYXOMiCTh
KyIlyBaJlacsl BIIEpIEe IPOMAASHUHOM JIEpXaBH IJIS1 3aJ0BOJICHHS BIACHUX XKUTJIOBHX NMOTPeO 1 HE BIOUyXKy-
Bajiacsl BIPOAOBXK IMEPUIMX I’SITH POKIB Micis ii mpuaOaHHs, TO MOAATOK TAKUM BJIACHUKOM HE CIUIAYyBaBCs
MTOBHICTIO (32 HASBHOCTI JIESKHUX JOAATKOBHX 00CTaBWH) ab0 CrIauyBaBcsl y MEHIIOMY po3mipi. [IpuHarigHo
3a3Ha4YMMO, 110, 3TiAHO i3 3aKOHOIABCTBOM XOpBaTii, MpHUI0aHHS XKUTIa iHIUBIOM BIEPIIIEe PO3IMIHIOETHCS K
3aJIOBOJICHHS ITyOJIIYHOTO iHTEpecy.

[lepmuii i3 3asIBHUKIB JJO MiCIIEBOTO MTOATKOBOTO OpraHy OyB 3BUTEHEHHH BiI ONOAATKYBaHHS 32 TPH-
nOaHHS KBapTHPH MMOBHICTIO, OCKUIBKY BiH JIOTPUMAaBCSl BAMOT Bi/IITOBITHOTO 3aKOHOAABCTBA, & 1HIIOMY, SIKHN
3MIHUB aJpecy CBOI'O NMPOKUBAHHS Yepe3 JIBa POKH IICIs NPUAOAHHS KBapTHPH, BiAMOBIAHUM MOJATKOBUM
OpraHoM OyJ10 [TOB1IOMIJIEHO PO CKAaCyBaHHs PILIEHHS LI00 3BIIbHEHHS HOTO Bifl CIJIaTH MTOAATKY B IOBHOMY
00cs131 Ta Mpo HOro 0O0B’SI30K CIJIATUTH MOBHY CyMy HopaaTky. Toai ed 3asiBHUK 3BEPHYBCS 31 CKaproro 110
€CIUI Ha HemependavdyBaHICTh, HA HOTO JYMKY, XOPBaTCHKOTO TOAAaTKOBOTO 3aKOHOJABCTBA, a HOTO 3asiBY
miaTpruMaB i neprmii 3 HaOyBadiB kBapTup. €CILI, posrnsaaroun crip y BHIe3a3HadeHIH CITpaBi TUTaTHHUKIB
MOAATKY 3 AEP>KaBOIO, B3SB 10 YBaru Toi (hakT, O IUIIXOM 3BUIBHEHHS BiJ CIUIATH I[bOTO MONATKy XOpBart-
ChKa JiepKaBa Majla Ha METi JOIOMOI'TH 0co0aM y mpuAOaHHI HUMH IXHBOTO IEPLIOTO KUTJIA i BU3HAYMIIA
YMOBH TaKOTO 3BUTFHEHHSI I[LOTO KUTIA BiJ onogaTkyBanHsA. Tooto €CILJI posmsHyB nepenbadyBanicTs Xop-
BaTCHKOTO TOJATKOBOTO 3aKOHY (HOro IOpUAMYHY BHU3HAYEHICTH) Yepe3 TIIyMau€HHS METH LbOTO 3aKOHY K
HAOro CUCTEMOYTBOPIOOYOTro Havana [18].

e Tumosnit miaxig €CIJI qo BupimieHHs TOAATKOBHUX criopiB. UnMaio #oro pimeHs y 1l cdepi mpo-
anamizyBaB [Ban Jlimmna [19; 20]. Bin nmepexonnmBo mpoaeMoHcTpyBaB, mo €CILJI mocaigoBHO TIMyMaunuTh
MIPUPOLY CUCTEMHOCTI NMPHUHIUITY IOPUAMYHOI BU3HAYEHOCT] IMONATKOBOTO NpaBa 3a OIIOMOTOI0 HAasIBHOCTI
B HBOMY YITKO BHUPa)XEHOI METH SIK KJIFOYOBOIO CHCTEMOYTBOPIOIOYOIO YMHHHUKA. B eBpomelchkiil Tpanumii
[IPaBOMIi3HAHH] METY IOJATKOBOTO IpaBa 3a3BHYail MpUHHATO BOAYaTH B IMOLIYKY Ta MIATpUMII OamaHcy
MyOIiYHOTO iHTEpeCy CYCIIhCTBA 1 MPHUBATHOTO IHTEpeCy IUIaTHHKA MOAATKIB IIOIO NMPHUBAaTHOI BIACHOCTI
OCTaHHBOTO, Y BPIBHOBa)KEHHI MipH CBOOOIM KOXKHOTO 3 HHX IIOAO Mi€i BnacHocTi. [IpaBoBa (ropunnyna)
BH3HAUYCHICTh MOAATKOBOIO MpaBa SK MO0 NMPHHLMUI y €BPONEHCHKIA NOKTPHHI HE aCOLIIOETHCS 3 SKOIOCh
OKPEMO B35TOI0 Ta a0COTIOTH30BAHOIO HOTO BIACTHUBICTIO YH 03HAKOIO.

2. Ocobausocmi po3yMinHsA NPUHYUNY IOPUOULHOI BUSHAYEHOCIT NOOAMKOB020 HPABA 1020 YKPAIHCLKOIO
OOKMPUHOIO 8 YMOBAX B0EHHO20 cmaHy. B SIKOCTI METOZOIOTYHOTO KIIF0oYa 10 PO3KPUTTS LIBOTO MUTAHHS MU
BBa)XKa€MO 3a HEOOXiJHE CKOPUCTYBATHCS OCHOBHUMH TOJIOKEHHAMH Ta BUCHOBKaMH cTaTTi P.O. I'aBpuittok Ta
[1.C. TTamypxkiBcbkoro «/lucKkyciliHi MATaHHS IOPUANYHOI BU3HAYEHOCTI IIOIaTKOBOTO TIpaBa YKpaiHU B yMO-
Bax BOEHHOTO cTaHy» [21]. BoHa HUHI € Y¥ HE €IUHUM CIIeNiaJbHIM IPYHTOBHHUM JIOCIIHKEHHSM 3 TIO3HIIIN
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CuctemHa npvpoga nNpuHUMNY 1puanyHoi (NpaBoBoi) BU3HA4YEHOCTi NOAAaTKOBOro npasa

AHTPOIOCOLIOKYIBTYPHOTO MiAX0AYy HMPOOIEMAaTHKH FOPUANYHOI BU3HAUEHOCTI MTOJATKOBOTO IIpaBa YKpaiHH
3arajioM B yMOBaX BOEHHOTO CTaHy.

30kpeMa, BHIIE3a3HAYEHI aBTOPH AINIIIM, Ha HAlly AYMKY, OOIPYHTOBAaHOTO BHCHOBKY, IIO B yYMO-
BaX BOEHHOIO CTaHy CTaJINCS NapaJurMasbHi 3MiHM B LAPUHI IOPUIMYHOI BU3HAUYEHOCTI MOAATKOBOTO IpaBa
[21, c. 22]. Lli 3MiHHU CTOCYIOTKCS, TPOAEMOHCTPYBAIN BOHH, SIK IIMPOKOTO (3MiCTOBOTO 3arajioM), TaK i CIelli-
ATBHO-FOPUIMYHOTO CEHCIB I[hOTO TepMiHa [21, c. 22]. KBinTeceHmiro nepmux, K aiimom BucHoBKy P.O. ['aB-
prrok Ta I1.C. TlamypkiBchkuit, siBisie coboro ibeparrizalis mogaTkoBoro mpasa Ykpainu [21, c. 22]. «Bona
cTaya TMo CyTi, — Ha IXHI0 [yMKY, — HEOTOJIOIIEHOIO PEBONIOIIEI0 B OMogarkyBaHHi» [21, c. 22]. He menHm
€BPUCTUYHO 0araTtooOIIsFOunii 1 HACTYIMTHHI BHCHOBOK IIUX aBTOPiB: «Y BY3bKOMY (CIiemiajbHOMY) pO3y-
MiHHI TepMiHa IOPUANYIHA BU3HAYCHICTH IIOAATKOBOIO MpaBa YKpaiHU B YMOBaX BOEHHOTO CTaHy IPOSBUIIACS
B 3aCTOCYBaHHI JI0 il BUMIpiB SK OCHOBOITOJIOXHOTO I[iIHHICHOTO KPHUTEPII0 MPUHIINAITY OalaHCy MPHBATHUX
i myOmivHUX iHTEpeciB y comiymi» [21, c. 22]. Li BucroBku P.O. 'aBpuimtok Ta I1.C. [lamypkiBchkoro, SIK BUIHO
13 Ha3BM IXHBOI CTaTTi, CTAJM PE3YAbTATOM OCMHCIICHHS HUMH TaK 3BaHOTO «BOEHHOTO» IOAATKOBOIO IpaBa
VYkpainu. Mixk HUM i TOBOEHHUM MOJATKOBHM IIPaBOM YKpaiHH iCHYE€ UiTKa JeMapKalliifHa JIiHis, 110 He MOTJI0
HE MO3HAYUTHUCS Ha HOT0 TEOPETHYHOMY OCMHCIICHHI.

BBaxaemo 3a HeoOXinHe 3a3HA4YUTH, IO KOHLENTYaJTbHO HOBE CIPUHHATTSA ()EHOMEHY BH3HAUEHOCTI
MIOJATKOBOIO IIpaBa YKpaiHW B yMOBaX BOEHHOTO CTaHy BUSIBIIIOCS XapaKTEPHUM IIMPOKOMY BITUM3HSIHOMY
HayKOBOMY 3araiy, OiIbIlie TOro, yKpaiHCbKOMY 3aKOHOZABIIIO, 1HIIIMM TBOPIISIM ITOJATKOBOI TOKTPHHHU YKpa-
{HH, 32 OKpEMHMMH BHHITKaMH, PO LI0 HTUMeThbed mizHinte. Tak, BepxoBHa Pama Ykpainu yxe B ogHOMY
3 Mepmux CcBOiX mopaTkoBux 3akoHIB Ne 2118-IX Bix 3 Gepes3nst 2022 p., yXxBaJleHOMY B YMOBaxX BOEHHOTO
CTaHy, KapAWHAJIbHO 3MIHWJIA BJIaCHE PO3YMiHHS NPUHLUMIY BU3HAYEHOCTI MOAATKOBOrO mpasa. lle 3Haiinuio
CBill KOHKPETHHI NPOSIB y BKJIIOYEHHI HEI0 Yy MOJATKOBE MPABO HOBOI KaTeTopii gidcymuicms y nAamuuka
NOOAmMKi6 MOJNCIUBOCII CBOECUACHO BUKOHAMU C6ill NOOAmMKO8UU 0008 130K, a TAKOXK Y 3all04aTKyBaHHI HEIO
TaKWX I[IHHICHO HOBUX MIiJXOIB Y MOJATKOBIH MONITHUII, K ibepanizayis nooamrkoeo2o npasa Yxpainu ta
PO3UUPEHHST NOBHOBAJICEHb OP2AHI6 UKOHABUOT 61a0U Oepicasu 6 peanizayii nodamkogozo npasa [22]. Sx
3azHaumny [1.C. TlamypkiBcekuit Ta P.O. 'aBpuimiok, 1e cTajo HaclIiIKOM TOTO, IIO B YMOBaX POCIACHKO-
YKpalHChKOI BIffHM KJIFOYOBHU TPUBATHUH iHTEpeC TUIaTHWKA TOAATKIB Ta MyONIYHWHA iHTEpeC CyCIiIbCTBA
y TONIATKOBi# cpepi MOBHICTIO CITIBIIAJIH: ITUM IHTEPECOM «cTajia moTpeda 3a0e3nedeH s Al KOKHOTO JKATEIS
VYkpainu, YKpaiHChKOTO HapOoAy 3arajioM Ta YKpaiHCBKOI Jiep>KaBU 30KpeMa peabHoi Oe3MeKH, iXHbOro ImpaBa
Ha XUTTA 1 TiAHICTEY [23, c. 11]. Bume3a3nadeHa crinpHa oTpeda BCiX cy0’€KTiB MOAATKOBOTO MpaBa cTana
BOJHOYAC CUCTNEMOYMBOPIOIOYOI0 Memolo TIONATKOBOTO MpaBa YKpaiHU Ha YBECh NEPio BOEHHOTO CTaHYy.

Le#t npuHIMTIOBO HOBUM Migxid 10 ¢GOpMyBaHHS HOAATKOBOIO MpaBa BITUYM3HSIHUI 3aKOHOAABELb BCE-
0I9HO PO3IIMPHB i KOHKPETHU3YBaB y HOTO HACTYITHUX MOJATKOBHX 3aKOHAX BOEHHOTO repiomy Ne 2120-1X Bix
15.03.2022 p. [24] Ta Ne 2142-1X Bix 24.03.2022 p. [25]. Y 1ux 3axoHax Oyio 3aBepiieHO (JOpMyBaHHS B OCHOB-
HOMY 60CHHOI Mampuyi TOAATKOBOro mnpasa [26]. BoHa 3anuniaeTbcsi HOro CHCTEMOYTBOPIOIOUMM HayajioM
BIIPOZIOBXK YCHOTO TEPioAy POCIHCHKO-yKPaiHCHKOI BIHH. SIKIIO 3TiAHO 3 HUBUIFHOIO MAaTPHULEIO TOAATKOBOTO
mpaBa YKpaiHu MeTa IJIaTHUKIB MOJATKIB Ta MeTa MyOIIiyHOTO cy0’€KTa 3a3BUYall KapJUHAIBHO BiIpi3HIINACS
[26, c. 107], TO 3rimHO 3 BOEHHOI MAaTPHUIICIO MTOaTKOBOTO MIPaBa iXHi IiJi B OCHOBHOMY CITiBITAJIH.

KapaunansHaoi Tpancdopmanii 3a3Hano po3yMiHHS Ta TIyMadeHHs (PEHOMEHY CHCTEMHOCTI MOZATKO-
Boro npasa Kacariftaum aaminicrparuBauM cynoMm (nami — KAC) Bepxosroro Cyay B yMOBax BOEHHOTO CTaHYy.
1106 HaO4YHO MEepeKOHATUCS B IIbOMY, HaBeEMO JEKiIbKa 0ro MpaBOBHX MO3MLINH CTOCOBHO BHUIE3a3HAYCHOT
pOoOIIEMH, SIKi MICTATHCS B HOTO PIIEHHAX y CIpaBax 3 MOJATKOBUX CIIOPiB JOBOEHHOTO Tiepiony. Tak, CynoBa
majara 3 po3nIsiLy CIpaB MO0 MOAATKIB, 300piB Ta IHIINX 000B’SI3KOBHX TUIATEXIB (iCKATBHOTO XapaKTepy
KAC BC y 1i pimennsx y cupasax Big 09.12.2019 p. Ne 826/3644/17, Bix 17.03.2021 p. Ne 816/846/16, Bin
09.06.2021 p. Ne 814/1751/16 Ta B neskuX iHIOIMX TPHUHIUT IOPUIAYHOT BU3HAYEHOCTI MOJATKOBOTO TIpaBa
OTOTOXHIOBaNA i3 myHKTOM 4.1.9 «crabinpHicTe» 4. 4.1 cT. 4 «OCHOBHI 3acaji TOAATKOBOTO 3aKOHO/IaBCTBA
VYkpainn» [logarkoBoro xopekcy Ykpainu. Lleit myHKT, 30kpema, BUMarae, 1o «3MiHH 10 Oy[Ib-IKHX eJeMEH-
TiB IMONATKIB i 300piB HE MOXYTh BHOCUTHCS Ti3HIIIIe, SK 32 IIICTh MICSIIB J0 MOYaTKy HOBOTO OFOHKETHOTO
mepiomay, B SIKOMy OyAyTh IiSITH HOBI TpaBuia Ta craBku. [logarku Ta 300pw, X CTaBKH, a TAKOXK IMONATKOBI
MBI HE MOXKYTh 3MiHIOBATHUCS TPOTATOM OIOIKETHOTO POKY» [27].

Le Oyno Hi o iHIIE, K MiOMiHA SBUIIA IOPUANYHOI 6u3HAueHOCmi TIONATKOBOTO IIpaBa HOTO cma-
OinbHicmio. AIKe 3TiTHO 3 €TUMOJIOTIEI0 Ta CEMAHTUKOIO CY4YacHOi YKpaiHCBKOI MOBU cmabinbHicmb Ta
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BU3HAYEHICMb € PI3HUMHU TEPMiHAMHU, IO MAOTh Pi3HUH 3MicT. CBITOIVISAIHI Ta METOMOJIOTIYHI BUTOKH TaKol
MiIMIHY, Ha HAIy TyMKY, YKOpiHEHI B IaHYBaHHI B YKpPalHChKill JOKTPUHI OAATKOBOTO MpaBa HOPUAMIHOTO
MTO3UTHBI3MY, a TAKOXK B €JIEMEHTapUCTChKOMY, a He cucteMHomy Trim mucieHHs KAC BC, y HaOyTiii Tpaauntii
PO3yMiHHS IpaBa.

Ex3ucrenmiitna npupona pociiicbko-yKpaiHCbKOI BiHM 3MycHiIa KapJUHAIBLHO 3MIHUTHCS OUTBIIICTH
cy0’exTiB mpaBa YKpaiHu, 30KpeMa, HepEOCMUCIUTH CIPABKHIO IPUPOLY IOPUIANYHOI BU3HAYHOCTI MOAATKO-
Boro npasa. Ls 3mina s KAC BC mposiBriacs B ToMy, 10 BiH yKe y CBOEMY pillieHHi y cripaBi Ne 816/687/16
Bix 19.04.2022 p. oOrpyHTYBaB MapajiurMalbHO MPOTHUJIEKHY MPABOBY TO3HIIIIO MIONO PO3YMIHHS HUM IPH-
POAM NPUHLMILY IOPUIMYHOI BU3HAYEHOCTI MOJATKOBOroO npasa. Ha Hamry myMKy, 0ocoOIMBOi yBaru 3aciyro-
Bye aprymeHnTaniss KAC BC cBoei HoBOi mpaBoBoi no3umii. [lo Hei Cyx migidnioB mupoko Ta cucteMHo. BiH,
30KpeMa, PE30HHO 3a3HauuB, 10 IOPUAWYHI IpunucH manyHkry 4.1.9 m. 4.1 ct. 4, 10 SAKUX TpaguIliiiHO Baa-
JIUCS CY[IU TIEPIIO] 1 alleNsIiifHOT 1HCTaHIIii B OOTPYHTYBaHHI IXHIX pIillIeHb Y IIbOMY CIIOPi, He 3a00pOHSIOTH
3aCTOCYBaHHS JI0 Horo BupimreHHs Takox iHmmx HopM [IKY, a came 1. 252 c1. 52 Konekcy, sikuii 3aKpinuB 3Mi-
HEHi CTaBKH PEHTHOI IJIaTH 32 KOPUCTYBaHHSI HaIpamMu 1 BOHU HaOyiy YWHHOCTI 3 riepioro cigus 2015 p. [28].

Cyz TakoX B3sIB 10 yBaru HasiBHICTh y BITYM3HSIHOTO 3aKOHOABIIS JIETITUMHOI METH y pasi 3A1iCHEHHS
HUM BiJICTYITy BiJ] 3acaJyl CTa0iJIbHOCTI MIOaTKOBOTO 3aKOHOJABCTBA JIEPKaBH, SIKAW OyJI10 BAMHEHO HUM ITi]T
yac yxBaJieHHs 3akoHy Ykpainu Ne 71-VIII. I3 nosicHI0BanbHOI 3aMCKU A0 IBOT0 3aKoHY, Ak 3a3HauuB KAC
BC, BuTikae, 0 3aKOHOJABElb BUXOAUB MPH LBOMY TAaKOX 13 NPHUHLUIIB 3arajJbHOCTI ONOJATKYBaHHS,
HoTOo colianbHOI CIpaBeTMBOCTI Ta ¢ickansHOl MeTH [28]. Cyn pe3toMyBaB y IiJICYMKY, IO 3aKOHOJaBEIlb
UM migxonoM He nopymuB KoHctutynii Ykpainu Ta JOTpUMaBCs NPUHLIMILY IPOMOPLIHHOCTI BTpyYaHHS
(6amancyBaHHS TyONIYHOTO Ta MPUBATHOTO iHTEPECiB) JE€pKaBU B MPABO MPHUBATHOI BIACHOCTI IUIATHHKA
noaatky [28].

V KOHTEKCTi HAWIOro JOCIiKEHHs Ha 0COOIHBY yBary 3aciyroye ocrarounuii Bepmukr KAC. Horo
KBIHTECEHLIA MOJISIra€ B TOMY, 1110 PaBOBO KOJIi3i1 MK 3aIIpOBaDKEHHSIM JIep>KaBOI0 HOBOI IPAaBOBOT HOPMHU
[IKY mi3Hime, HiX 32 IICTh MICALIB 10 TOYaTKy HOBOTO OIOPKETHOTO POKY, i IPUHITUIIOM CTa01IbHOCTI ITOaT-
KOBOTO 3aKOHOJIAaBCTBAa HEMAe€, aJPKe OCTaHHIH, SIK 1 OyIb-SIKUI 1HIIWH i3 IPUHIIAIIIB ITOATKOBOTO 3aKOHO/IaB-
CTBa, LI0Pa3y MOBUHEH PO3IISLIATUCS Y CUCTEMHOMY B3a€MO3B 513Ky 3 1HIIMMHU HOTO MPUHLMIIAMH, TOMY ILO
nogatkoBe npaso € cuctemoro. KAC BC naronocus: «Taka Hopma He Moria 6 3aCTOCOBYBAaTHCH JIMIIE TOII,
SKIIO O BOHA Cynepeuymnsia NMPUHLUIY BEPXOBEHCTBA IpaBa B KOHTEKCTI IpaBa IUIaTHUKA MOAATKY Ha MUpPHE
BOJIOMIHHS MaitHOMY [28].

[To cyTi CBITOMIAAHO Ta METOAOIOTIYHO MPOTHIIEIKHY TTO3UIIII0 3aiHIB y aHAJIOTIYHOMY CTIOpi (TLTBKH
1010 1HIIIOTO TIPUTIHCY BCE TOTO X rmonarkoBoro 3akony Ykpainu Ne 71-VIII Bix 28 rpynas 2014 p.) miarHuka
MOJIaTKy Ta KOHTPOIOIYOTro oprany B oco0i nepxaBu Koncrutyuitiauit Cyn Vipainu. 3okpema, Haerbcs
ipo pimenHs [pyroro Cenary KCV y cripaBi 3a KOHCTHTYIIIHOIO CKaprol0 TOBAPHUCTBA 3 OOMEKEHOIO BiJIIIO-
BimanpHicTIO «['eomakc-Pecypey mono BimmosimHocTi KoHcTHTyMii YKpaiHn (KOHCTHTYIIIHOCTI) OKpEMOTO
moJNioKeHHs Apyroro abzamy mm. 14.1.212 m. 14.1. ct. 14 TIKY y penakuii 3akony Ykpainu «lIpo BHeceHHs
3MiH 110 [TomaTkoBoro kogekcy YkpaiHu Ta JSsIKMX 3aKOHOIABUMX aKTiB YKpaiHH L1010 MOAATKOBOI pedopMm»
Bix 28.12.2014 p. Ne 71-VIIl y copasi Ne 3-14/2024 (28/24) Bix 21.01.2025 p. Ne 3-p(11)/2025 [29].

VY korctutyniiHii ckap3i TOB «I'eomakc-Pecypcy Hamomnsrano Ha HEKOHCTHTYIIHHOCTI OKPEMOTO pH-
IIMCY «TOBApiB, 3a3HaYeHHX Y MiAMyHKTi 215.3.4 . 215.3 ct. 215 nporo konekcy» 3akony Yikpaiau Ne 71-VIIL.
KCYVY Bu3zHaB BuIIe3a3HaYCHUH IPUIIMC HEKOHCTUTYLIIITHUM Je-10pe TOMY, 110 BiH HIOUTO «CYNEpeuynuTh YaCTUHI
TIepIIii cTarTi 8, YacTWHAM TIepIii, TpeTii cTarti 42, yactuHi nepriii ctarti 57 Korcrutyii Ykpaiam» [29].
Liero e30miBCHKOI0 MOBOIO, SIKA HABITh HAHPETENBHIMIOMY YNTady HE HAaATO MPOSICHIOE CIIPABXKHIO MIPABOBY
no3uuito KCY, BiH nmpuxoBaB BiA MepLIOro MOIVISLY CBOIO CHPABKHIO MO3MLIIO, Ky CHOPMYIIOBAB TAKOXK
3akaMy(IIbOBaHO, IPOTE HE3PIBHAHHO 3pO3yMUIIIIE: «y Pasi, SKIIO 3aKOHOAABYE PETYIIOBAHHS 3alIPOBAIKYE
HOB1 BUMOTH, IO MOTipLIyBaTUMYTh IPAaBOBE CTAHOBUILE IIEBHOTO KoJa 0Ci0, 3aKkoHo0aseyb noguHeH nepeo-
bauumu docmamHuiil nepexionuti nepiod (PO3YMHULL HaCO8ULl NPOMINHCOK) i3 MOMEHMY ONYONiKY8AHHS 3AKOHY 00
HAOPAHHA HUM YUHHOCMI (ROYAmKY 1020 3acmocysanHs) (BUILUIEHO MHOKO. — /. A.), TPOTSTOM SIKOTO 3aiHTepe-
coBaHi 0co0u Masiu 0 MOXKJIMBICTh MIATOTYBATUCS 10 BUKOHAHHS BUMOT, YCTaHOBJICHUX HOBUM 3aKOHOJIABUNM
perymntoBaHHsAMY [29].

e nposopime KCY neknapye cBoe po3yMiHHS IPaBOBOT BU3HAYEHOCTI IIOJATKOBOTO IIPaBa y TAKOMY
MOJIOKEHHI HOTO BUILE3a3HAYCHOTO PillleHHS: «3aKoHo0aseyb MAe 3HAUMU HALEHCHUTI OAAHC MIdC YaCmOol0
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3MIHOIW 3AKOHY | BUSHAYEHICMIO NOOAMKOBUX HOPM O/ NIAMHUKIE nooamkig...» [29] (BUALIEHO MHOIO. —
I A.). Tooro miaxig KCY mo po3yMiHHS PUPOIU MIPUHIIAITY IOPUAXNIHOT BU3HAYEHOCTI ITOJIATKOBOTO IpaBa Mo
CyTi HE 3a3HaB B YMOBaX BOEHHOTO CTaHy >KOIHUX 3MiH, 3aJIMIIUBCS CYTO ITO3UTUBICTCHKUM, IPOJOBKEHHIM
€JIEMEHTAPUCTCHKOIO, a He cucteMHoro mucieHnsa. KCY He yrieniB MeTH oAaTKOBOIO MIpaBa B OajgaHCyBaHHI
MIPUBATHOTO 1HTEPECY IUIATHUKA IMOMATKIB Ta MyOJIiYHOTO iHTepecy CyCIiibcTBa. B Oyab-IKOMY BHITaIKy BiH
PO L€ HE 3asBUB.

ParionanbHe NOsSICHEHHS TAKOMY apryMeHTaTUBHOMY Hinxony Koncruryunilinoro Cyny Ykpainu 1o Tity-
Ma4yeHHs IPUPOAX NPUHLUITY IOPHUINYHOI BU3HAYEHOCTI II0IaTKOBOTO MpaBa, Ha Haily OyMKy, nas IL.I1. [amy-
PKiBCBhKHIA. 30KpeMa, 3a3Ha4MB, 10 BiH € HACIIIKOM JOMiHYBaHHS (popMaibHO-morMaruyHoro migxony KCY
B ioro aprymeHtartuBHid mpakruii [30, c. 66]. el miaxin, mpogoBxkye aBTOp, «Mae 0OMEXeHI MOXKIHUBO-
CTi, OCKUIBKH BiH 30pDI€HTOBaHMI TOJOBHHM YMHOM Ha TeKcT KOHCTHTYMII Ta ii 30BHINIHIO CHCTEMAaTHKY»
[30, c. 66]. Mu 1inkom noginsemo i Takuii BucHoBOK [1.I1. [MarypkiBckkoro: « /s agekBaTHOTO BUSBICHHS Ta
eexruBHOTO 3axucTy KoHcTHTYyIil YKpaiHu B yciif TOBHOTI ii MONOXKEHB, KOHCTPYKIIIH, MPUHIIMITIB Ta IIiH-
HOCTe| Ha3pijia HeoOXiHICTh CBITOIISAHOTO Ta MeTohonorignoro moBopory KCY B Horo apryMeHTaTuBHIN
TISUTBHOCTI 10 «IOpHCTIpYIeHIIil miHHOCcTe» [30, c. 66].

BonHouac mosicHEeHHS NpUYMH BuUIlEBUKIageHoro TiymadeHHs Koncruryniinum Cynom VYkpainu
MPUHLUITY IOPUINYHOI BU3HAYEHOCTI OAATKOBOT'O MIPaBa HE 3MIHIOIOTh HOTO peajbHUX HACIiAKIB IS IPaBo-
Boi cucteMu Ykpainu. Amke 3rinHo i3 3akoHoM Ykpainu «[Ipo Koncturymitanit Cyn YkpaiHuw» TUTBKH HOMY
HaJIeKUTh IOBHOBaXKEHHS odiriitHoro TmymaueHHs Koncrurytii Ykpaiau [31]. Tomy npaBosa mo3utist KCY,
BHpOOIIEHA Ta OTIPHIIIOAHEHA HAM 32 TiICYMKaMH po3TIsiay KoHCTuTymiiHOT ckapru TOB «l'eomaxc-Pecypey,
€ TI0 CYTi HOBUM OQiIlifHIM CTaHIapPTOM PO3yMiHHS KOHCTUTYLIHHOCTI MOJATKOBOTO 3aKOHY B YKpaiHi, TAaKUM
e KpuTepieM Horo npaBoBoi Bu3HaueHOCTI. Lle cranmapt npuB’s3aHui, sk Oy/i0 HAMU IPOJEMOHCTPOBAHO
BHUILIE, 10 NPUHYUNY CIMAOITbHOCMI TIONATKOBOTO 3aKOHOIABCTBA.

Ha namy nymKy, neil cranaapt mo cyTi BTArye YKpaiHy y HOBHMH eTal IOpUOUMYHOI HEBU3HAYEHOCTI il
noaaTkoBoro npasa. [lo-nepiue, BiH He BpaxoBye Hapasi KJIOUOBY OCOOIUBICTH OAATKOBOIO MpaBa YKpaiHu,
3yMOBJICHY BOEHHUM CTaHOM Yy zepxasi. Llei cTan npupoaHio HeBU3HAYEHICTh [TOJaTKOBOTO MpaBa SK IpoLe-
CyaJbHOI PeaIbHOCTI TIOCHIIFOE B TEOMETPHUYHIN Mporpecii e OibII MiHIUBUM TiepediroM yciei cyKymHoCTi
YUHHHKIB BOEHHOTO cTany. [lo-mpyre, BiH epedyBae y mpsMoMy iHHICHOMY KOH(ITIKTi 3 €BPONIEHCHKUM PO3y-
MiHHSIM IPUHLIUIY FOPUANYHOI BU3HAYEHOCTI IIOIaTKOBOTO IpaBa sIK OpraHiqHOI CUCTEMH, 3yMOBJIEHO] OaiaH-
CYBaHHSIM IIyOJIIYHOIO iHTEpeCy CyCIHiIbCTBa Ta MPUBATHOTO iHTEPECY IJIAaTHUKA MOAATKIB LIOA0 MPHUBATHOI
BJIACHOCTI OCTaHHBOTIO, a BCTyIl YKpainu B €C € 1151 Hac 6e3alIbTepHaTHBHOIO lepcnekTuBoro. [lo-tpere, oto-
TOXHEHHSI FOPUANYIHOT BU3HAYCHOCTI ITOJIaTKOBOTO MPaBa i3 1oro cTabiIbHICTIO TAKOXK CYNEPEUUTh ITONATKOBIN
TIOJITUII YKpaiHU B YMOBaX BOEHHOTO CTaHy, HOBiTHIH cynoBii mpaktuiii KAC BC, 3HauHOrO MipOt0 HayKOBil
JOKTpHHI YKpaiHu 1bOro nepioay. SIk MOBUTHCS, HOBUI iICTOPUYHUI BUKIMK PO3YMIHHIO IOPHIMYHOI BU3HAYE-
HOCTI IIOZATKOBOTO IIpaBa YKpaiHU KUHYTO, 3’ BUIAcs MOTpeda 3HAWTH aJeKBaTHY BiAINIOBIIb Ha HHOTO.

BucHosku. I[logarkoBe npago, 3rilHO 3 HOro NPUPOOIO, € IPOLECYATBHOI0 CUCTEMOIO. 3BIICH 1 IPUH-
LUI IOPUINYHOI BU3HAYEHOCTI MOJATKOBOTO IpaBa HE MOXKE MaTH iHIIY NPHPOAY, HDK MOAATKOBE IPABO
3arajioM. 3riHO 3 €BPOIEHCHKOI0 TPAAULIEIO MMOJATKOBOIO IIpaBa CEHC MPUHLMUITY IOPUINYHOI BU3HAUYEHOCTI
MTOJITATKOBOTO TTpaBa BTUICHUH Y HOTO METI — MOIIyKy OallaHCy ITyOIivyHOTO iHTepecy CYCIiIbCTBa Ta MPUBAT-
HOTO iHTepecy IUIaTHUKA IOJATKiB LIONO MPHUBATHOI BIACHOCTI OCTaHHBbOro. B YkpaiHi B yMOBax BOEHHOIO
CTaHy aHAJIOTiYHE PO3YMiHHS NPUHLUMIY IOPUIMYHOI BU3HAYEHOCTI OAATKOBOIO IIPaBa MOAUISIIOTH BITUU3HSI-
Hul 3akoHOnaBelb, KAC BC Ta yacTiHa mpecTaBHUKIB HAYKOBOT JIOKTPHHU MOJATKOBOTO mpaBa. KoHcTuty-
uittanid Cyn YKpaiHu OTOTOXKHIOE MPUHLMI IOPUANYHOT BU3HAYCHOCTI MOAATKOBOTO MPaBa i3 3aKOHOAABYOI0
3acajior0 Horo ctadimbHOCTI. Lle € HOBIM BUKIIMKOM IIPUHITUITY CTa0IBHOCTI MOJATKOBOTO MTpaBa YKpaiHu, M0
OYiKy€ Ha HOro BUPILIEHHS B yMOBAaX BOEHHOTO CTaHY.
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AHomauis. CTaTTs npucBaYeHa aHanisy OCHOBHMX aCneKTiB KpUMIHOMOTYHOT XapakTePUCTUKMA HACUMNbHULb-
KX KpMMiHanbHUX NpaBoONopyLUEHb Yy paioHax BedeHHs1 6ooBux Aih. ABTOpKa akUeHTYe yBary Ha TOMY, LLO
HaCWUMNbHULBKI KpUMiHAMNbHI NPABOMOPYLLUEHHS Ha TEPUTOPIi YKpaiHM BUPI3HSAOTECA HEOaYeHO >KOPCTOKICTHO
Ta BENMKMMU mMacwTtabamu. Y cTaTTi HABOAWUTLCH BU3HAYEHHS MOHATTS HACUIbHULBKMX KPUMIHANbHUX npa-
BOMOpPYLUEHb Y paioHax 60MOBKX Ail Ta BU3HA4YalTbCS iX OCHOBHI AeTEPMiHAHTU. Y CTaTTi TAKOX BU3HAYEHI
OCHOBHi HanpsiMkn BOMOBUX A Ta HABOAUTLCA CTAaTUCTUKA HACUNBHULIBKMX BOEHHUX 3MOYMHIB Bif novaTKy
NoBHOMacLUTabHOro BTOPrHeHHs. Ha AymKy aBTOpkM, Anst ePeKTUBHOIO 3aXUCTY Bi HACUIbHULBKUX 3MO4MHIB
y 30Hax bovoBux Aiv BapTo 6yno 6 BHECTY Kinlbka 3MiH 4O 3aKOHOAABCTBA YKpaiHu, Ski 6 BKMOYanyM NpunHATTS
3aKOHY LLOAO0 NPaBO3axMCHMX OpraHi3auin, ki npauoTb Yy 30Hax B6OMoBMX Aii; BHECEHHS 3MiH OO KpUMi-
HanbHO-BMKOHABYOr0O KOAEKCY LLI0A0 PEryioBaHHs CTaTyCy NMOBOMKEHHS 3 YB'AI3HEHMMM B 30Hax 6onoBux gin;
PO3LUMPEHHSI MEXaHI3MIB 3aXUCTY XXepPTB HacuIbCTBa B ymoBax 6o1oBux gin. Lli 3no4mHn matoTe KOMNNIeKCHUM
XapakTtep, BKIHOYalo4YM SK BOEHHI 3MOYMHW, TaK i 3aranbHOKpUMiHanbHI npaBonopyLweHHs. BoHn cTBOpPHOOTL
CEPNO3Hi BUKINKM ANsi NPaBOOXOPOHHOI Ta Cy40BOI CUCTEMM, @ TaKoX 4115 3abe3neyeHHs npas foguHN B yMO-
Bax 30pOMHOrO KOHQMIKTY.

Y cTaTTi onncaHo KPMMIHOMOTIYHMIA NOPTPET 3MOYMHLIB, SIKi CKOKOTb HACUITbHULbKI 31TI04MHKN B 30HI Bo1o-
BUX [ili: 3a3BMYan Lie YOSoBiK MonoaLworo abo cepenHbOro Biky, npmnbnuaHo Big 20 o 40 pokie. Monogai niogn
3a3BMYyan MarTb Binbll BUpPaXXeHY arpecuBHICTb i Binblly CXUNBHICTb 4O HAcUIbCTBA, 0COGMMBO B YMOBax
cTpecy abo couianbHoi gesaganTadii, Ski MOXYTb BUHUKHYTW B XOAi BiiHW.

3Mno4MHL, Lo CKOKKTb HAaCKITbHULbKI 3MO4YMHU B 30HaX BGOMOBUX Ai, MalOTb KOMMEKCHY MOTUBALLiO, Lo
BKIKOYAE MCMXOMOTiYHi, i1eonorivHi Ta couianbHi dakTopu. IxHi Aii MoXyTb BYTW CNpUYUHEHI SK iHaMBIdyarb-
HUMW XapaKTepUCTUKamMK, Tak i BMIIMBOM 30BHILUHbLOIO CEpefoBuLLa.

Kno4oei crioga:; HaCUbHULBKI KpMMiHANbHI NPaBOMNOPYLLEHHS; parioHn BegeHHSA 6OMoBKX AilA; KPUMIHOMO-
riYHa XapakTepucTuKa HaCUITbHULBKOT 3MOYUHHOCTI; KPMMIHONOTIYHUI NOPTPET 0COBM HACUMBbHULBKOTO 3M0-
YMHLS.
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Abstract. The article analyzes the main aspects of the criminological characteristics of violent criminal
offenses in the areas of hostilities. The author emphasizes that violent criminal offenses on the territory
of Ukraine are characterized by unprecedented cruelty and large scale. The article defines the concept
of violent criminal offenses in the areas of hostilities and identifies their main determinants. The article also
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identifies the main areas of hostilities and provides statistics on violent war crimes since the beginning
of the full-scale invasion. According to the author, in order to effectively protect against violent crimes in combat
zones, it would be worthwhile to make several changes to the legislation of Ukraine, including the adoption
of a law on human rights organizations operating in combat zones; amendments to the Criminal Executive
Code to regulate the status of treatment of prisoners in combat zones; and expansion of mechanisms for
protecting victims of violence in combat zones. These crimes are complex in nature, including both war crimes
and general criminal offenses. They pose serious challenges for law enforcement and the judiciary, as well as
for the protection of human rights in armed conflict.

The article describes the criminological profile of criminals who commit violent crimes in the combat zone:
usually a young or middle-aged man, approximately 20 to 40 years old. Young people usually have more
pronounced aggressiveness and a greater propensity for violence, especially in conditions of stress or social
maladjustment that may arise during war.

Criminals committing violent crimes in combat zones have a complex motivation that includes psychological,
ideological and social factors. Their actions can be caused by both individual characteristics and environmental
influences.

Key words: violent criminal offenses; areas of military operations; criminological characteristics of violent
crime; criminological portrait of a violent criminal.

I[MocTaHoBKa Mpo0/IeMu Ta BUZHAYEHHS il 3B’SA3KY 3 BaXKJIMBUMU HAYKOBUMH YM MPAKTHYHUMU
npo6aemMaMu. 3 oYaTKy MOBHOMACIITaA0OHOTO BTOPTHEHHS pocii B Ykpainy B Jitotomy 2022 poKy Ha TEpUTO-
pisiX, IO CTaN emineHTpoM OOHOBUX Ail, OyiH 3adikcoBaHi YMCIICHHI BUMAKU MOPYUICHHS MpPaB JIOIUHH.
Cepenr HUX OCOOIMBO BaYKJIMBUMH € BOEHHI 3JI0YMHH, 3AIHCHEHI MPOTH MUPHOTO HACEJICHHS, 30KpeMa KaTy-
BaHHsI, MACOBI BOMBCTBA Ta CEKCyallbHE HACHIILCTBO. TakKi 3I04MHU HE JIMIIE MOPYUIYIOTh MiXKHAPOIHE TyMaHi-
TapHE MPaBo, aJie i HAHOCATH TSHKKI IICMXOJIOTTYHI Ta COIliaJIbHI TPaBMU JKEPTBaM 1 IXHIM poauHaM. BoenHi mii
3aBXKAM CYIPOBOUKYIOTHCS TPAriyHUMK HACIIIKAMU JUIsl [IUBIJIBHOTO HaceneHHs. OJHUM 13 HAaHOUIBII TSHK-
KHX TIPOSIBIB HACHJIBCTBA B YMOBaX BifHM € HACWJIBHUIIBKI KPUMiHAJIBHI MPaBONOPYILIEHHS Pi3HOTO XapakTepy,
sIKi Ha0yBalOTh MIKHAPOJAHOTO PO3TOJIOCY Yepe3 KaxJIMBi MacTadl Ta HebauyeHy KOPCTOKICTh, 3 SIKOIO BOHU
301ACHIOIOTHCSL.

3a nannmu Human Rights Watch Ta OOH, Ha oKymoBaHUX TEPUTOPISIX JOKYMEHTYIOThCS (DaKTH IpUMY-
COBOTO YTPUMaHHS JIIOJICH, iX KaTyBaHHsI, a TAKOXK JEHOPTAllis [IMBUILHUX 0CI0 JI0 1HIIUX PErioHIB, BKIIIOYA-
toun aiteit [1]. Y nux ymoBax, Jie BiIajia i KOHTPOJIb HaJl TEPUTOPISIMU YaCTO 3MiHIOIOTHCS, PO3CIIiAyBaHHS Ta
MPUTATHEHHSI BUHHUX JIO BIIMOBIJAIILHOCTI CTHUKAIOTHCS 3 YUCICHHUMH TPYIHOLIAMH, BKIFOYAI0YH 0OMeExKe-
HUH JTOCTYII IO MICIIb 3JIOYMHIB, BIICYTHICTh IOKa3iB Ta CKJIAHONII B 1IeHTH(IKAIT 010, SKi X 3A1HCHUIH.

OnHuM 13 HaWOUTBII MOIIMPEHUX MOPYILICHb MpPaB JIOJHHU € CEKCyalbHE HACHUIIBCTBO, SIKE 3a3BUYAl
€ He JIMIIEC aKTOM HACHJILCTBA, ajie i IHCTPYMEHTOM TEepOpy Ta MOKOPH MICIEBOTO HaceleHHs. BiamoBimHo
1o 3BiTiB OOH Ha TepuTOpisiX, 110 3a3HAIU OKYyMallil, BiA3HAYAIOTHCS BUIIAIKU MACOBHUX 3IBAJITYBaHb )KIHOK,
YOJIOBIKiB Ta HaBiTh AiTeld. OKpiM TOro, YHCIICHHI MOBIAOMIICHHS PO KaTyBaHHS BKa3ylOTh Ha BUKOPUCTAHHS
€JIEKTPOILIOKOBHUX PUCTPOiB, BOTHENANIBLHOT 30p0i Ta iHIKMX (HOpM (Hi3UIHOTO Ta ICUXOJIOTIYHOTO HACHIILCTBA.

Ouinka cTyneHsi HAyKoBOI Po3po0KkH MpoodaeMu. JIis TOCIIIHKEHHST KPUMIHOJIOTIYHOT XapaKTepu-
CTHKHM HACWIBHUIBKUX 3JI0YMHIB, CKOEHUX Ha TepHTOpii OoloBHX [iii B YKpaiHi, BAPTO 3BEpHYTH yBary Ha
HayKOBI ITpaili Takux aBTopis, sk B.B. Bacunesny, O.M. JlutBunos, M.I. [1anos, €.M. Ilamenko, B.B. Coky-
penxko, C.O. XaputoHoB Ta iHmi. [Ipami nux HayKoBLIB MalOTh (QpyHIAMEHTAILHUH XapaKTep i CTAaHOBISATH
OCHOBY JJIsl TIOAAJBLIOTO HAYKOBOTO IMOINYKY, 30KpeMa BIOCKOHAJICHHS METO/IB 3amo0iraHHs Ta po3ciimy-
BaHHSI TAKUX KPUMiHAJILHUX MPABOMOPYILIEHb.

Meta pocaimkennsi. [IpiopuTeTHUM HanpsSMOM € BU3HAYECHHsSI OCHOBHMX KPHUMIHOJIOTTYHUX XapaKTe-
PUCTHK HACWJIBHUIIBKHX 3JI0YHMHIB y palOHaX BeJCHHs OOHOBHX [iif, a TAKOXK HAMPSIMIB iX 3ar100iraHHsl.

Konkperni 3aBnanHsa mociimxkeHHss. OCHOBHUMHU 3aBJIaHHSIMU LbOTO JIOCII/DKCHHS € BU3HAUCHHS
MOHSATTS HACHJIBHHUIBKUX KPUMiHAJIBHUX IMPABOMOPYIIEHb y paiioHax OOWOBHX MAil; HOCHIKEHHS JeTepMi-
HAHTIB HaCWJILHUIIHKOI 3JI04MHHOCTI B 30HaX OOWOBHX Jiii Ta KPUMIHOJIOTIYHOTO HOPTPETa 3JI0YMHIIIB, 110
CKOIOIOTh HACHJILHUIIBKI 3JIOUMHU; TPOIIO3MIIIS JSSIKUX 3MiH JI0 3aKOHOIaBCTBA JUIst O1IbII €(DEKTUBHOTO 3aXH-
CTY BiJl HACWJIbHULIbKHX 3JIOYMHIB y 30HaX OOMOBHUX Mii.

Buknaa ocnoBHOro matepiaity. B ykpaiHChKOMY 3aKOHOZABCTBI HEMA€ YITKOTO BH3HAUCHHS ITOHSTTS
HACHJILCTBA, X04a Pi3HI HOro BHIM BXKHUBAIOThCA y 0araTbOX 3aKOHOAABYMX aKTax, 30KkpeMa B KpuminanbHOMY
KoZIeKci, 3akoHax Ykpainu «IIpo 3amobiranHs Ta mpoTHIII0 TOMAIIHEOMY HaCHIILCTBY», «[Ipo 3anobiranus Ta
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MIPOTH/IIF0 HACKIIBCTBY 32 O3HAKOIO CTaTi», «lIpo ocHOBYM HamioHanbHOT Oe3meK» Ta iH. Y IOpUANYHIN eHIH-
KJIome1ii MOKHA 3HAMTH Take BU3HAYCHHS: HACHJIBCTBO — YMHCHHUHM (Di3MUHMIA UM NCUXIYHUI BIUIMB OXHi€l
0CcOo0M Ha iHITY, TPOTH i BOJI, MO CIIPHYHHSIE I[iif 0co0i Qi3ndHYy, MOpaIbHY, MAHOBY IIKOIY, 400 MiCTUTh
y co0i 3arpo3y 3amofisHHs 3a3HAYEHOI MIKOAX 3i 3JIOYMHHOI0 MeTOo0. Takuii BINIMB Ha 0COOY 3MIHCHIOETHCS
BYMHEHHSM TIeBHUX YMUCHUX JisiHb [2, . 68].

IToHATTS «HACHIIBHUIIBKE KPUMiHAJIbHE MPABOIIOPYIICHHS» TAKOX, HA XaJlb, 3AKOHOAABUO HE 3aKpi-
IUIEHE, X04a TaKi MPaBONOPYIICHHs OXOILUIIOIOTHCS HopMaMu KpuminaneHOro Kofekcy Ykpainu. Cepen Hay-
KOBLIIB MOMIMPEHI Pi3HI AyMKH, 30kpemMa A.A. ['eplieH30H BBaXkae, 10 16 YMUCHE BUMHEHHS BCyNeped BOJIi
MIOTEPIIIIOTO iSTHHS, IO TIOCSTAaE Ha OXOPOHIOBAaHI KPUMIHAIBHUM 3aKOHOM CYCITITBHI BITHOCHHU y cdepi
(hi3mgHNX Onar (KUTTS 1 37I0POB’S) Ta SIKE 3MIMCHIOETHCS MUISIXOM (PI3WYHOTO HACHIIBCTBA UM TIOTPO3U HOTO
3actocyBaHHA [3, ¢. 165]. O.M. JIxxyxka, OKpECIIOI0YH HACWIBHHIIBKY 3JIOYMHHICTD, BiJ[3HAYAE 1 K CYKYTI-
HICTh YMHCHHUX IIOCSITaHb, CHPSIMOBAHUX Ha BTPy4YaHHS Y (Di3MUHY 1 MICHXIYHY ITICHICTh KEPTBH 3II0UUHY
3 METOO 3aroisTHHS 1 cMepTi abo TilecCHOTO yIIKomKeHH [4, ¢. 141].

Jocuth I'pyHTOBHE BU3HA4YEHHs OyJ0 3alpONOHOBAaHE y 3aKOHOMPOEKTI «IIpo BigmIKomyBaHHS LIKOIU
MTOTEPIIINM BiI HACHIFHUIIBKUX KPUMIHAIBHUX TpaBonopymieHb» (2020 pik): HaCHIBHUIIbKE KpUMiHAIbHE
[IPaBONOPyYILIeHHsT — 1e nepenbadeHe KpumiHaibHUM KOAEKCOM YKpaiHM YMHCHE CYCHUIBHO HeOe3ledHe
JiSIHHS, BHACHiZOK SKOTO MOTEPHUIOMY 3alOMisSHO TSDKKE TIJIECHE YIIKOIKEHHS abo CMepTh, a TaKoX Cyc-
iIbHO HeOe3MeyHe AisIHHS [IPOTH CTaTeBOI CBOOOAM Ta CTATEBOI HEAOTOPKAHOCTI a00 BUMHEHE 1100 AUTHHU,
SIKUM TIOTEPITITIOMY 3amofAisiHO (pi3uuHe abo mcuxomnoridae HacuinbeTBO. [Ipote y 2021 porti Hioro Oymo 3HATO
3 PO3IVISALY.

Binmosigao no 3akony Yikpaiam «IIpo obopony Ykpainw» paiioH BoeHHUX (OOWOBHX) [iii — BHU3HA-
yeHa pimeHHAM [onoBHOKOMaHayBada 30poHHMX cHil YKpaiHM 4acTHHA CyXOIyTHOI TepuTopii YkpaiHwm,
MOBITPsIHOTO a00/Ta BOXHOIO MIPOCTOPY, HA AKiH BIPOAOBXK MEBHOIO Yacy BEXyThCS a00/Ta MOXKYTb BECTHUCS
BoeHHI (0oifoBi) mii [5]. OTox, aHAN3yIOUN BHINE3a3HAYEHI TOHATTS, MO)KHAa C(OPMYITIOBATH Take BHU3HA-
YeHHSI TTOHSTTS «HACWJIBHHUIIbKI KPUMiHAIBHI MPABOMOPYIIEHHS Y pailoHax O00HOBHX Mil» — YMHUCHI KpHUMi-
HaJIBHO KapaHi MisHHs, BUMHEHI 13 3aCTOCYBaHHAM (i3UUHOT0, CEKCYaJIbHOTO YH IICUXOJIOTIYHOTO HACUIIbCTBA
ab0 MOTpo3u WOTO 3aCTOCYBAHHS, KI CIIPUYHHSIOTH KOy JKHUTTIO, 37J0POB 10 200 cBOOOAI 0cobH, B yMOBax
BOEHHOTO KOH(IIIKTY Y1 HECTa01IbHOT O€311eKOBOI CUTYaIlii, 3yMOBIEHOT O00HOBUMH JisIMH, BANHEHUMH IIOZ0
MBUILHUX 200 BIMCHKOBUX 0C10.

CranoMm Ha Oepesenb 2025 poky 0oioBi mii B YKpaiHi TpHBAIOTh Y KIIBKOX KITIOUOBHX PETiOHAX, IIE
TaKi HanpsMKH: XapKiBCchkuil (araku moOmm3y Bosuanceka Ta [letpo-IBaniBkn), Kym’ sacpkuit (cytnuku 6ins
lomy6iBku Ta 3arpu3oBoro), Jlumancekuii (atakoBaHo mosumii moomu3y HoBommxaiiniBku, HoBoro, HoBo-
mo6iBku Ta [BaniBkm), Kpamaropcekuit (601 0ims Yacosoro fApy, Onexcanapo-Llynsrunoro ta I[Ipente-
ynHOTO0), Topenskuil (iHTeHCHBHI 001 B paiioHax Toperska, Jlaunoro, [lumiiBku), [lokpoBchkmii (MacoBaHi
araku moomu3y [Ipomens, Ilimanoro, bormanisku, KotsipiBku Ta AuapiiBku), I'ymaininscekuii Ta OpixiB-
cpKkuit HarpsMKH (601 B paiioHax Binpraoro [loms, Kam’sacekoro, [lasniBku), HoBomasniserkuit Ta Kypepkuit
(cytmuku 6ins KoctsaaTuHomons, bypnarpskoro Ta Ha Kop/oHi 3 PO).

Y 30Hax OotoBuX Aiit B YKpaini 3 2022 poky 3adikcoBaHO YMCIEHHI HACHIIBHUIBKI 3IOYMHH, IKi MOXXYTh
OyTH kBaJTi(hikOBaHi K BO€HHI. [0 OCHOBHUX BUIB, AKi Oynu 3a¢ikCOBaHi, MOXXHA BiTHECTH: HABMUCHI BOWB-
CTBa LMBINBHUX (YMCJICHHI BUMAIKH PO3CTPLIIB MUPHOTO HACEJCHHS Ta BiCHKOBOIOJIOHEHUX), KaTyBaHHS
Ta CTPaTH, CeKCyallbHe HACHIIBCTBO (3aJOKyMEHTOBaHI BUIIA/IKU 31 BAJITYBaHb, SIKi CYIPOBOAXKYBAINCS IIOTPO-
3aM# BOMBCTBA MOTEPITUINX Ta iXHIX JiTei), AeTOpTaIlis AiTel, MPUMYyCOBe YTPUMaHH IIUBLIEHNUX, HEBUOIp-
KOBI aTakul Ha UBUTBEHY 1HPPACTPYKTYpy (0OCTpiiH JiKapeHb, MOJOTOBUX OyAMHKIB, )KATIOBUX paiioHiB). 3a
omiakamu Human Rights Watch [6], monan 12 000 nuBineHuX 3arunynw, a me 27 000 oTpuManu nmopaHeHHs
BiJl IOYAaTKy IMMOBHOMACIITa0HOI BiHU. Po3cimimyBaHHS Ta CyIOBi CipaBU TPUBAIOTh, ajie KiUTBKICTh BHPOKIB
ITOKH 1[0 He3HAYHA Yepe3 CKIAIHICTh 300py T0Ka3iB 1 3aTpUMaHHS ITiI03PIOBAHHX.

3rigHo 31 CTaTUCTHYHUMH JaHWMH MiHicTepcTBa BHYTPIIIHIX CIpaB YKpaiHw, cTaHoM Ha 31 ciuHA
2025 poxy mpaBOOXOpPOHII Bimkpwin Oinbmre 140 THC. KpUMiHAJIBHHUX MPOBAKEHb 332 (PaKTaMH 3JI0YMHIB,
BYMHEHUX BIHCHKOBUMH pd Ta IXHIMI TOCOOHMKAMHU Ha TEPUTOPIi YKpaiHH, 3 HUX BOEHHUX 3JIOYHHIB — OiJIbIIIe
125 Ttuc., maibke 24 TUC. — 3IIOYHHH TIPOTH [iTei (BOWBCTBA, MOpaHEHHS, NETOpTallis). TakoK BUSBICHO
107 micup HecBOOOAH, 1€ OKYIIaHTH HE3aKOHHO YTPUMYBaJM Ta KaTyBanu rpomansH. Kpim nporo, po3nouaro
113 xpuMiHATEHUX TPOBAKEHB 32 (PaKTaMH CEKCYaThbHOTO HaCHIIbCTBA [7].
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JocmipkeHHs colliallbBHUX YMOB HACHJIBCTBA, IO BHSIBIISIETHCS Y CYCIIBCTBI, BU3HAYEHHS HOTO MiCIIs
y CHCTEMi HeTaTUBHUX SBHUIL J03BOJISIE JIETKO ITOMITHTH MEPEIUIETEHHS! HACUIIbCTBA 13 0€311U4I0 COLiaTbHIX
dbaxropis. HacHibCTBO He MOXe iCHyBaTH OKpeMO came o cobi. Momy 3amxkau HeobXiaHa corianbHa Gasa
Y BUDJIAJII TIOPOKIB CYCHIBCTBA. 3a TaKUX MOPOKIB BUSABISIIOTHCS 0COONMBI (hOpMU TIOBEINIHKHM (HATIPHUKIIAT,
HACWJIBHUIIBKI 3JI0YUHH MPOTH 0COOM) i 0coONmBi T 0co0M (0c00a HACHITFHUIIBKOTO 3JI0YMHI ). BuanKae
Opi€HTaIis Ha Taki (OPMH TOBEIIHKH, II0 HEMOXUINBI 0€3 HaCHILCTBA (HANPHUKIA, YMHCHE BOMBCTBO 3a
o0TsKyIounx obcraBuH) [8, c. 174].

O.M. [Ixyxa nerepMiHaHTH 3JI0YMHHOCTI y BIHCHKOBIN cpepi po3Iisie Ha TP OCHOBHI TPYITH: 3araibHi
MIPUYMHHU 3JI0YMHHOCTI, (POPMYIOTBCS 3aJICKHO BiJ YMOB JKUTTS, HABYaHHS, BUXOBAaHHS YU POOOTH MpaBo-
MTOPYITHUKIB IO IXHOTO MPHU30BY Ha BIMCHKOBY CITyKOy; 3arajbHi MPUYHHN 3TOYMHHOCTI, MO CTenr(pidIHO
3aJIOMJTIOIOTECST YepPe3 apMIMCHhKi YMOBH JKHTTS, TOOYTY ¥ AISUNTBHOCTI; criemianbHi (BifiChKOBI) IPUYHHA Ta
YMOBH, IO CTIPUSIOTh BUNHEHHIO KPUMIHAIBHUX MIPABOIIOPYIIIEHD BIICHBKOBOCITY)KOOBIsIME [9, ¢. 27-36].

AHaNi3y0un AOCTYIHI JDKepena, MOKHa BU3HAUUTH 1HII JeTePMIHAHTH HACHIIBHHUIIBKOI 3TIOYMHHOCTI
B 30HaX OOMOBUX HiH:

—  YHEepemKeHE arpeCHUBHE CTABJICHHS — OHIEIO 3 TOJIOBHUX NPUYMH HACHIIBCTBA € MOJITHYHA Ta
izeonorigHa MoTHBalis arpecopa. OKymaHTH 31e01IBIIOr0 CIPUIMAIOTh YKPAIHIIIB SIK «MEHII I[IHHUX, 110
€ YaCTHHOIO MPONAaraHJUCTChKOI KaMIIaHii, sika CIIpHs€e BUMPaBIAaHHIO HACHILCTBA. Lle no3Boimsie conmparam
1 KOMaHIYBaHHIO MTOBOJUTHCS 3 LUBUILHUM HACEJICHHSAM >KOPCTOKO, YacTO CHpHIMarouu iX sSIK BOporiB abo
IJIETIINX Y,

—  BIJICYTHICTh KOHTPOIIIO Ta Oe3KapHICTh — HA THMYAcCOBO OKYIOBaHWUX TEPHUTOPIAX POCIHCHKI Biii-
CHKOBI YacTO JIifOTh 0€3 MKOMHUX CAHKIIIH a00 MOXIIMBOCTI MPHUTATHEHHS /IO BiAMOBIAaTBHOCTI. 3 ONISITy Ha
CUCTeMHY Oe3KapHICTh AesKi conmard i odilepn BAAIOTHCA O 3OYMHHUX akTiB 0e3 CTpaxy IMOKapaHHS.
e miaKpirmIro€eThcs HEAOCTATHIM KOHTPOJEM 3 OOKy BEPXOBHOTO KOMAaHIyBaHHS, IO CIIPHsE Oe3MexHIN
YKOPCTOKOCTI;

—  3aXOIUICHHS Ta KOHTPOJb TEPUTOPii — HACHIIBHUIIBKE TIEPEMILIICHHS HACEJICHHS TAKOXK € BAXKJIMBUM
acrniekToM arpecii. [IpuMycoBe BuceneHHs Ta qenopraiis ykpainmiB 10 pocii. Lli 1ii MaroTh Ha MeTi 3MIITHUTH
KOHTPOJIb HaJl OKYIIOBAHUMH TEPUTOPISIMH, 3HUIIUTH MIiCLIEBI 1I€HTUYHOCTI Ta KYJIBTypHY CIaJIIUHY;

—  HEBU3HAUYEHICTh i XaocC Ha 1o 06010 — 0OHOBI Mii Ha OKYITOBAHUX TEPHUTOPISX CYNPOBOIKYIOTHCS
BEJIMKOIO HEBU3HAYEHICTIO, 110 YaCTO HMPU3BOIUTH O 3HWXEHHS MOPaJbHUX CTaHAAPTIB cepen connaris. Lle
JIO3BOJISIE NESIKMM 13 HUX BUYMHATH 3JI0YMHH, aJKE B YMOBAX BIHU MOpabHi MEX1 4aCTO CTHPAIOTHCSI.

Arpeciio Ta HACHJIBCTBO 31e01IBIIOr0 MOXKYTh BHKJIMKAaTH M IJCHIIOBATH YMHHHKH, HE OB’ s3aH1
3 IpolecaMy COLialIbHOI B3a€MOIi, [0 OTPUMAaNIM Ha3By YHHHHMKH MIKpOCEepenoBHIIa. 3 HAHOIIbII BasKiIu-
BHX 30BHIIIHIX I€TEPMIHAHT HACHUJIHCTBA 1€ MOXe OyTH CUTYyalliifHa iHQopMaIlis 4 T0JaTKOBI mKepena 30y-
JOKEHHSI, IO T IBUIIYIOTh PiBeHb arpecuBHOCTI (edekT cymariii). HumMu MoxxyTh OyTH: KOpOoTKOYacHa (i3ndHa
Hanpyra, CeKCyaJbHO 30yKyIodi icTopii, PiIbMHU, KAPTUHKH, IITyMH, CTUMYITIOIOU] TIPENapaTH, siKi COpUSIOTh
arpecuBHil MOBeAiHII BiickkoBOCTyk00BIIiB [10, c. 38].

Ille omH¥MM i3 YMHHUKIB HACWIIBHUIIFKUX 3JI0YMHIB y BIHICHKOBIH cdepi € TpuBaja y4acTb y BIHCHKOBUX
oreparlisix 4u 00roBa 00CTaHOBKA, KA TAK UM iHAKIIE HEPiAKO BIUIMBAE HA BIIXUJICHHS Y IMTOBE/IHIII BiCHKO-
BOCITY>KOOBIIiB, IIIO TIPOSIBIIIETHCS Y arpecii Ta HACKIIBCTBI y BiickKoOBiH cepi [11, c. 24].

Juis hopMyBaHHS KPUMIHOJNOTIYHOTO TIOPTPETA 3IMOYHMHIIIB, IO CKOIOIOTh HACHIHHHIIBKI 3IIOUMHH TiJ
yac 0OWOBUX [Tii, MOJKHA 3BEPHYTHCS JI0 TOCIIKEHb, 1110 OMUCYIOTH COLIaIbHI Ta JeMorpadiddi XapakTepH-
CTHKH 3JI0YHHIIIB B YMOBaxX 30pOWHNX KOHQIIIKTIB. X0ua KOHKPETHI JIaHi MI0/I0 37I0YMHIIIB, SKi CKOFOIOTh TaKi
3II0OYMHH, MOXKYTh BapifOBATUCS 3aJIS)KHO BiJl KOHKPETHOTO PETiOHY, 3arallbHi TEHACHIIIi € BITHOCHO cTa0ib-
HUMHA B KOHTEKCTI 0OHOBUX HiM.

JILM Kynuk y cBoiil HayKoBill Tipalli 3a3Havae, MO Cy4acHi peanii MpoayKyIOTh HEOOXiAHICTh JOCITi-
IDKEHHS 0COOMCTOCTI 3JI0YMHLS, SIKHI BUMHIOE arpeCUBHO-HACHIIBHUIBKI BOEHHI 3JI0YMHHU 3 BUKOPUCTAHHAM
BOTHEMAaIbHOI 30poi, 60i0BHUX MpuIaciB, BHUOYXOBUX PEYOBHH 200 MPHUCTPOIB, a TAKOX AISTHHS TaKOTO BHIY,
SIKi BUMHEH1 KoJTabOpaHTaMU Ha THMYAaCOBO OKYITOBaHUX TepHTOpisx [12, c. 291].

T'oBopsuM TIPO 3MIOYMHIIIB, SKi CKOIOIOTH HACHIIBHHUITBKI 3JI0YMHU B 30HI 00HOBHX Jiii, 3a3BHUaii 11e 90I10-
BiK MOJIOAIIOTO a00 cepenHbOoro BiKy, mpuomm3Ho Big 20 go 40 pokiB. Mooz roau 3a3BHYail MarOTh OLTBII
BHpa)XE€HY arpeCHBHICTH 1 OUIBITY CXWJIBHICTD O HACHIIBCTBA, OCOOJIMBO B YMOBaX CTpecy abo comiaabHOi
Je3aanTartii, ki MOXXyTh BUHUKHYTH B X0/ BiitHu. JlocTiKeHHs] KOH(IIKTIB B iHIIAX KpaiHax (HampUKIaI,
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B Ipaky abo Cupii) moka3yIoTh, [0 cepeIHil BiK BIHCHKOBHX 3JI0YHHIIIB, IO CKOIOIOTH BOEHHI 3JI0YMHH, CTa-
HOBUTH ONMM3bK0 25-35 pokis. Lle miaTBepmxyeThCs 1 TaHUMH, OTPIMAaHUMHU ITiJ Yac aHaNi3y 3JIOYMHIIB Ha
OKYTIOBaHHX TepUTOPisAX YKpaiHu. Monoawii Bik J03BOJISIE TAKUM ocobam OyTH B OOHOBHX JTiHIAX, 1€ TICHXO-
JIOTIYHHUNA THCK, arpecist Ta 6e3KapHiCTh MOXKYTh CIIPUSTH HACHIIECTBY.

OcBiTHill piBeHb 3JI0YHHIIIB, IO CKOIOIOTh HACHIIBHUIIBKI 3JIOYMHHU B 30HAX OOHOBHX Jiii, 9aCTO KO-
Ba€ThCSI MIXK HU3BKHM 1 Cepe/IHIM piBHEM. baraTto 3 HUX MaloTh HE3aKiHUEHY CEpeHIO OCBITy abo0 3100yBalOTh
OCBITY TiJT 9ac CIIy>kOH B apMii, Jie 3HIKY€ETHCS HEOOXiTHICTh Y BUIIIOMY HaBYaHHI. BUTBIICT 37I09HHIIIB, IO
CKOIOIOTh HACWJIBHUIIBKI 3JI0YMHHM i Yac BiHHU, € OApYXKEHUMH a00 MaroTh cimM’i. MOXINBO, 11€ TTOB’A3aHO
3 TUM, IO Y TAKUX YMOBaX BAXJIHMBY POJIb BiAIrpae CoLialibHUM CTaTyc, a poinHa MO)Ke OyTH 1HCTPYMEHTOM
cTablIbHOCTI 1T BINCHKOBHX.

Kpuminonoru BBaKaroTh, IO OCOOH, AKi CKOIOIOTh HACHJIBHHUIBKI 3JI0YMHH B YMOBAaxX BiHHH, 4acTo
MalOTh BUPAXEHY arpecHBHICTb, III0 CIIOCTEPITA€THCS 1 B iXHII MOBEMIHII 0 Ta MICHsI y9acTi B O0OHOBUX [isX.
B yMoBax MacoBOTo HaCHILCTBA, KOJHM BIHCHKOBI IMiIPO3/ILIN UM I[iTi BifichbKa 3MiHCHIOIOTh HACHIIBHUIIBKI i
B MeXax IulaHy a0o CTparerii, iHAWBIMyalbHI 3JJ0YMHA MOXYTh OyTH CHPUHHSATI SIK 9acTHHA 3arajbHOI ii.
BiiicpkoBi, Oymydn 9acTHHOI OPraHi30BaHOI TPYIH, MOXYTh BidyBaTH ceOe YacTHHOIO OIBIINX COIlialb-
HUX 1 00HOBHUX CTPYKTYpPyBaHb, LII0 AO3BOJISIE IM BUMHATH 3JI0YMHH Yepe3 IPYIOBY MCUXOJIOTIIO Ta HiIATPUMKY
3 OOKY TOBapHIIIiB IO CITYXOi.

Jia edeKTHBHOTO 3aXUCTY BiJl HACHIIBHUIIBKUX 3JI0YHMHIB y 30HaX 00i0BHX 1iit BapTo Oyno 6 BHECTH
KiJIbKa 3MiH 10 3aKOHOJAaBCTBA YKpaiHH, 30KpeMa:

— MPUHAHATTS 3aKOHY LIO0 MIPAaBO3aXUCHUX OPraHi3alii, sKi Mpawio0Th y 30HaX 00HoBUX AiH, 3311
BPETYIIOBAaHHS IXHBOI ISUTBHOCTI (UiTKe BH3HAYEHHS TNPaB Ta O0OB’S3KiB), 3a0e3IedeHHs IXHBOI Oe3rnekn
(diTke BpeTyIIOBaHHS MEXaHI3My eBakyallii B pa3i 3arpo3u JKUTTIO, 3aXUCT Bijl HE3aKOHHUX MepeciiayBaHb
TOII[O), BPETYIIOBAaHHSI MeXaHi3My B3aeMoflii 3 MixHapomHumu opraxizamismu (OOH, OBCE, YepBonuit
XpecT Ta iH.), BCTAaHOBJICHHS TPaBWII 300py 1 MoMmmpeHHst iHPopMaIllii 1T yHUKHEHHS 3BUHYBau€Hb y PO3T0-
JIOUICHH] BIICBKOBHX TA€EMHUI[b TOLIO;

—  BHECEHHS 3MiH 10 KpuMiHanbHO-BUKOHABUOTO KOAEKCY IIONO PETYINIOBAHHS CTATyCy MOBOIKEHHS
3 yB’si3HEHHMH B 30Hax OoioBux nid. ¥ KBK € crarTi, siki BCTAaHOBIIOIOTH MpaBwJIa MTOBOKEHHS 3 TAKUMU
YB’SI3HEHUMH, ajie BiJICyTHI OKpeMUi pO3ill, IKUii OM peryiroBaB ONMCcaHUi MexaHi3M. Hanpuknan, qomos-
HUTH M1aBoio 14' «BukoHaHHA MTOKapaHb B yMOBaX BOEHHOTO CTaHy 4M 30pOMHOro KOHQIIIKTY», 1ie epenoa-
YUTH OCHOBHI ITOJIOKEHHSI TIOBOPKCHHS 3 YB’SI3HEHUMH B YMOBaX BiMHH, 10 JO3BOJUTH 3MEHILINTH IIPABOB1
MIPOTAJIMHU Y IbOMY NTUTaHHI;

—  PpO3IIMPEHHS MEXaHi3MiB 3aXHCTy >KEPTB HAaCHJIbCTBA B yMOBax OOMOBHX AiH, a TAKOX U THUX,
XTO HaMaraeTbcsl MOBIIOMUTH NPO KPUMiHAIBHI MPaBONOPYLICHHS. 30KpeMa, 3apOBAIKeHHSI KOMIUIEKCHUX
3axO0/1iB 3aKOHOJIAaBUMX, IHCTUTYIIHHUX 1 (DiHAHCOBHX aCHeKTiB. SIK MpUKIIaa, CTBOPEHHS OKPEMOTO 3aKOHY MIPO
3aXHUCT CBIAKIB 1 MOCTpaXkIaidnx y 30HaX O0HOBHX [ili (4iTKe BU3HAYEHHSI CTaTyCy TAKHX CBIiJIKiB, 0COOJIHBO
THX, XTO IOCTPAXK/1aB Bi/l CEKCyaJIbHOTO HACHIIbCTBA, KaTyBaHb UM JeNopTalii, 3a0e31eueHHs rapanTii iXHbo1
Oe3nexu Ta peabiniTarii).

BucHOBKH. AHani3yl0un CUTYyalil 3 HACHIBHUIBKUMH KPUMiHAJIHUMHY IPABONOPYIIEHHSIMHU B 30HAX
OoioBHX miif B YKpaiHi, MOXXKHA JIMTH BUCHOBKIB, IO Ili 3JJOYMHH MArOTh KOMIUIEKCHUH XapakTep, BKITIOYa-
I04H SIK BOEHHI 3JI0YMHH, TaK 1 3aralbHOKPUMIHAJIbHI IPaBOIIOpYIICHHs. BOHN CTBOPIOIOTH Cepilo3HI BUKIUKU
IUIsl IPaBOOXOPOHHOI Ta CYJI0BOI CHCTEMH, a TaKOX Ul 3a0e3leUeHHs MpaB JIOIUHA B yMOBax 30pOHHOrO
KOH(DITIKTY.

3104MHI, 10 CKOIOIOTh HACHJIBHMIBKI 3JI0Y4MHH B 30HaX OOMOBHX Ail, MalOTh KOMIUJIEKCHY MOTHBa-
1i0, IO BKJIFOYAE TICHXOJIOTIYHI, 17IE0NOTIuHI Ta CoIiabHi (aKTOpH. Ixmi mii MOXYTb OyTH CIIpHYMHEH] SIK
IHAMBIMyaITbHUMH XapaKTePUCTUKaMH, TaK 1 BIUIMBOM 30BHIITHROTO cepefoBUia. Po3yMiHHS IMX acTHeKTiB
€ BaXJIUBUM Ul €(EKTUBHOTO MPOTUCTOSIHHSA BOEHHMM 3JI0YMHAM 1 PO3POOKH 3aXOIiB AJIS MONEPEIKEHHS
TaKWX 3JI0YMHIB y MaliOyTHEOMY.
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AHomauis. CTaTTa NpucBsiYeHa NOHATTHIO, 3MICTY 1 0COBNUBOCTAM aAMiHICTPaTUBHOI Npoueaypu. ABTOpOM
nigHiMaeTbcs Npobnema perynoBaHHS BiHOCUH OpraHiB BUKOHABYOi BNaau, ix N0cagoBuXx OCi, iHLIMX cyO’ek-
TiB, SIKi yNOBHOBaXeHi 34iNCHIOBaTU yHKLUii NyOnivHOT agMiHicTpauii, 3 QisudHUMKM Ta lopuandyHumMmn ocobamm
LLIOA0 po3rnaay 1 BUpILLEHHS aaMiHICTpaTUBHUX cnpas Y Ayci BU3HavyeHo! KoHCTUTyuieto YkpaiHn geMokpaTny-
HOI Ta NPaBOBOI AepXXaBMu.

AkTyanisyroum npobnemaTuky, aBTop y CTaTTi 3’COBYE BiAHOCUHW, LLO BUHMKAIOTb i3 BUKOHAHHA NyGniYHO0
agMiHicTpauieto BU3HaYeHMX 3akKoHOM (DYHKUIW i 3aBAaHb, MK opraHamm BMKOHaBYOI Brnagun Ta (isnyHMMM
i OPUONYHMMN ocobamm LWOAO PO3rNsAyY M BUPILLEHHS aAMiHICTPaTMBHMX Crpas.

MpoBoauTbCA aHani3 oCcTaHHIX AocnigKeHb i Nybnikauin, NPUCBAYEHMX NOHATTHO, 3MICTY 1 0COBNMBOCTAM
agMiHiCTpaTMBHOI NpoLeaypw.

3 MeTo 3'sicyBaHHSA Mpobnemu, 3asiBNEHOi aBTOPOM CTaTTi, pobMTbCA Ornsg emnipu4Hoi HOpPMaTUBHOI
©a3n nig Yac CTBOPEHHS 03HA4YEHOro HOPMAaTMBHOIO akTa.

MepLu HiXk NepenTn 40 AeTanbHILWOro AOCMiAKEHHSI MOHATTSA «aAMiHICTpaTMBHA npoleaypa», aBTop 3Bep-
TaeTbCs 00 OOBIAKOBOI Ta HOPUAMYHOI NiTepaTypu 3 METOK 3’ACYBaHHSI O3HAYEHOro NOHATTS.

ABTOPOM pO3KpMBaKTLCA BUOW afMiHICTPaTUBHUX NPOLEAYpP, BU3HAYaTbCst 0O0B’A3KOBI y4aCHWMKM MpoLie-
Oypwv 1 Tak 3BaHi 3auikaBneHi ocobu, siki BCTynaroTb B agMiHiCTpaTUBHE NPOBaAXXEHHSA 3a BIIACHOH0 iHiLiaTUBO
abo sakMx 3any4yaroTb 3a iHiLiaTMBOK afgMiHICTPAaTUBHOIO OpraHy, OCKINbKU PILLEHHS Y CripaBi MOXe BMNIIMHYTH
Ha iXHi 3aKOHHiI iHTepecw.

Y cTaTTi 3BepTaETbCA yBara Ha 3aranbHy agMmiHiCTpaTuBHY npoueaypy B BinblIOCTi PO3BUHEHUX KpaiH
3axigHoi €Bponu, Ha Te, Ik PO3YMIl0Tb MOHATTS «aAMiHICTpaTUBHa npoueaypay BITYM3HAHI BYEHI-aAMiHiCTpa-
TUBICTW Y BY3bKOMY Ta LUMPOKOMY PO3YMiHHi.

3 MeTOo 3'siICyBaHHSA MOHATTHA Ta CYTHOCTI aAMiHICTPaTMBHOI NMpoLEeAypy aBTOp 3BEPTAETLCS i 4O 3aKOHO-
[aB4Y0ro TIyMadeHHs1 Lboro TepMiHa. ABTOPOM BUAINAKOTHCS 1 OCHOBHI Cy0’'€KTM aaMiHICTpaTMBHO-NpoLEayp-
HOI AiANbHOCTI.

ABTOp 3a3Ha4Yae Ha 03HaKW aAMiHICTPATMBHOI NpoLeaypu, 3BepTalynCh NPU LLbOMY A0 BITYN3HAHUX BYEHUX
Ta BCTYMaw4u 3 HAMW B NOMEMIKY i3 LibOro nNuTaHHsA. ABTOPOM TakoX 3’SICOBYETbLCS NpoLEecyarnbHUA cTaTyc
cy6’eKTiB OPUCOMKLINHMX NPOBaKEHb, L0 CKNadarTbCs 3 NPUBOAY BUPILLEHHS CropiB, peanisadii Oyab-akmx
agMiHicTpaTMBHO-NpoLEecyarnbHMUX NPaBOBigHOCKH.

XapakTepuaytoun po3yMiHHSI aaMiHICTpaTMBHOI NMpoueaypy 3 METOK HafaHHs i Ginbl geTtanisoBaHol
XapaKTepucTuKK, aBTop 3BEPTAETLCHA A0 AYMOK BiTYM3HAHUX IOPUCTIB 3 NPUBOAY O3HaK i CYTHOCTI agMiHicTpa-
TMBHOI Npoueaypu.

Y BUCHOBKax BUCIIOBMIOETLCSH aBTOPCbKa MO3ULis OO0 BaXNMBMX acrnekTiB aAMiHiCTpaTUBHOI npoLeaypu
Ta il 3Ha4YeHHs Ans agMiHICTpaTUBHUX OpraHis.

Kntoyosi criosa: agMmiHicTpaTMBHa npoueaypa, MOHATTA aAMiHiCTpaTUMBHOI npouenypu, agMiHicTpaTue-
HO-NpoueaypHa gisnbHICTb, 03HaKM afAMiHICTpPaTUBHOI npoueaypu, cy0’ekTn agmiHiCTpaTMBHO-NpoueaypHoOi
[isANbHOCTI, OpraHyM BUKOHABYOI BNaaun, NocagoBi ocobun, agmiHiCTpaTMBHI opraHu, aaMiHiCTpaTUBHUIA akT.

Ehrlich’s Journal. 2025. Volume 12. 27



Banepin Konnakos, Irop Kos6ac

CONCEPT, CONTENT AND FEATURES
OF ADMINISTRATIVE PROCEDURE

UDC 342.9: 352 (477)
DOI https://doi.org/10.32782/ehrlichsjournal-2025-12.04

VALERIY KOLPAKOV
Doctor of Law, Professor,
Head of the Department of Constitutional and Administrative Law

Zaporizhia National University, Ukraine
ORCID: 0000-0002-8580-3261

IHOR KOVBAS
Doctor of Law, Associate Professor at the Department of Public Law

Yuriy Fedkovych Chernivtsi National University, Ukraine
ORCID: 0000-0001-7039-1586

Abstract. The article is devoted to the concept, content and features of administrative procedure. The
author raises the issue of regulation of relations between executive authorities, their officials and other entities
authorised to perform public administration functions, and individuals and legal entities regarding consideration
and resolution of administrative cases in the spirit of the Constitution of Ukraine.

Updating the issue, the author clarifies in the article the relations arising from the performance by public
administration of the functions and tasks defined by law, and by individuals and legal entities in relation to
consideration and resolution of administrative cases.

The author analyses the latest research and publications on the concept, content and features
of administrative procedure.

In order to clarify the problem stated by the author of the article, the author reviews the empirical regulatory
framework used to create the said regulatory act.

Before proceeding to a more detailed study of the concept of ‘administrative procedure’, the author refers
to the reference and legal literature with a view to clarifying this concept.

The author reveals the types of administrative procedures, mandatory participants to the procedure
and the so-called ‘interested persons’ who enter into administrative proceedings on their own initiative or are
involved at the initiative of an administrative body, since the decision in the case may affect their legitimate
interests.

The article focuses on the general administrative procedure in most developed countries of Western
Europe, and on how the concept of ‘administrative procedure’ is understood by domestic administrative law
scholars in a narrow and broad sense.

In addition, with a view to clarifying the concept and essence of administrative procedure, the author also
refers to the legislative interpretation of this term. The author also identifies the main subjects of administrative
procedure.

The author also draws attention to the features of administrative procedure, referring to national scholars
and engaging in a polemic with them on this issue. The author also clarifies the procedural status of the subjects
of jurisdictional proceedings arising out of dispute resolution and the implementation of any administrative
procedural legal relations.

Describing the understanding of administrative procedure with a view to providing a more detailed
description, the author refers to the opinions of national lawyers on the features and essence of administrative
procedure.

In conclusion, the author expresses her own position on the important aspects of administrative procedure
and its importance for administrative bodies.

Key words: administrative procedure, concept of administrative procedure, administrative procedure
activity, signs of administrative procedure, subjects of administrative procedure activity, executive authorities,
officials, administrative bodies, and administrative act.

I[ocTranoBka npodaemu. [Ipobnema perynroBaHHS BiIHOCHH OpTaHiB BHKOHABYOI BIAAH, iX IOca-
JOBUX 0Ci0, 1HIMX Cy0’€KTiB, SIKi YITOBHOBaXKEHI 37iMCHIOBAaTH (QYHKLII myOmivHOl agmiHicTparii, 3 ¢i3ud-
HUMH Ta IOPUANIHUMH 0CO0aMH LIONO0 PO3MISAAY U BHPIIICHHS aIMiHICTPaTHBHUX CIpaB y AyCi BU3HAYCHOI
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MoHATTS, 3MiCT Ta 0COBGNMBOCTI aaMiHICTPaTUBHOI NpoLenypu

KoncTuryuiero YkpaiHu A1eMOKpaTH4HOI Ta MPaBOBOi IEpXKaBH Ha MOYATKy po30yJOBU HE3AIEKHOI AEePIKaBU
VYkpaina nocrana gyxxe roctpo. Lle BukimkaHo 6ararbMa ynHHUKaMH. [lo-nepiie, po30ynoBa He3aJIeKHOCTI
B KpaiHi, sIKa CTOITh Ha MO3HUIIISAX 3aX1THOT JeMOKparii 3 ONIsIIy Ha €BPOIHTETPAIifHAN MPOoIiec, HEMOKIIHBA
0e3 HaJIeXKHOTO 3aKOHOAABYOTO BPETYIIOBAaHHS O3HAYEHHX BiAHOCHH, MO-ApyTe, Iie BilichbKoBa arpecis Pocii
poTH YKpaiHu, 10 3HAYHO BIUIMHYJIO Ha MPUCKOPEHHS pedOpMyBaHHS iHCTUTYTY aAMiHICTPaTHBHO-IIPOLE-
IOYPHOTO TpaBa B YKpaiHi.

Taxum 9rHOM, 3’ SICYBaHHS BiTHOCHH, 1[0 BUHUKAIOTH i3 BUKOHAHHS ITyOIiYHOO a/IMiHICTpaIli€l0 BU3HA-
YeHHUX 3aKOHOM (YHKIIIH 1 3aBIaHb, MiXK OpraHaMy BUKOHABUOI BIaaW Ta (Hi3MUYHUMH Ta OPUINIHUMH OCO-
0aMu 010 PO3IISLY i BUpIIIEHHS aIMiHICTpaTUBHHX CIIpaB HaOyBa€ ChOTOIHI JOCUTH 3HAYHOI aKTyaJbHO-
CTi, TUM OiJbIIie 3 OTISAY Ha iHTerparito Ykpainu go €Bporneiicbkoro Coro3y i BiitHu Pocii mpotn Ykpainn.

3 METOI0 BUpIIIEHHS 03HaYEHUX Mpo0bieM Oyio npuiiHATo 3akoH Ykpainu «lIpo aaMiHicTpaTuBHY npo-
LEenypy», @ TOMY BaXJIUBHM € aHaJIi3 HOro MOJNOXKeHb, CIPSIMOBAaHUX Ha PETYNIIOBAHHS BHIE3TaJaHUX BiTHO-
CHH 13 METOI0 BU3HAUCHHS MOHATTS, 3MICTy i 0COOMMBOCTEH aAMIHICTPaTUBHOI IPOLIEAYPH.

AHaJi3 ocTaHHIX J0cTizKeHb i myomikanii. [InranHio TOHATTS, 3MicTy i 0coOnMMBOCTEH amqMiHiCTpa-
THUBHOI TIPOIIeTypH TIPUCBSTUIN CBOI poboTH unMaio HaykoBmiB. Cepen HuX — B. ABep’sHoB, O. AHApIiKO,
B. bessenko, 1. Boiiko, C. Bparens, C. ['onuapyk, O. 3uma, T. Konomoeus, B. Konmnakos, P. Menbnuk, O. Muko-
nenko, O. Mysuuyk, JI. [Tonos, B. [Toropino, O. ®purnskuii, B. PatHikos, A. @inarosa, 0. ®pomnos Ta iH. Ase
KOMIUIEKCHOTO JTOCIIIXKCHHS BKAa3aHOI MIPOOIEeMaTuKN 3 ypaxyBaHHIM THUX BHUKJIHUKIB, SIKi HA CbOTOJHI CTOSATh
nepesn YKpaiHoro, IIOKM He npoBoamiocs. Lle cBiZUUTh Npo HEIOCTAaTHIO yBary 0 O3HAaYCHOI MpoOIeMaTHKU
BYCHHUX-TIPABO3HABIIIB.

Bukian ocHoBHoro marepiany. 3akoH Ykpainu «lIpo aaMiHiCTpaTUBHY TpoUenypy», MpUHHATHHA
17.02.2022, mpu3HadeHUH PeTyIIOBaTH BiTHOCHHU OPTraHiB BUKOHABYOI BIIAJM, OPTaHIB BIaAW ABTOHOMHOI
PecrryOmixn Kpum, opraHiB MicIIeBOTO caMOBPSyBaHHS, iX TMOCAMOBHX OCi0, HIMMX CyO’€KTiB, sIKi BiIoO-
BIJIHO JI0 3aKOHY YTIOBHOBaXKeHi 3MiHCHIOBaTH (DYHKIIi1 myOmidHOi agmiHicTparii, 3 Gi3nIHAMH Ta IOPHIAY-
HUMH 0CO0aMH IIOJO PO3MIALY M BHUPIIICHHS agMiHICTPaTHBHUX CIIPaB IUISIXOM NPUHHATTA Ta BUKOHAHHS
aJIMiHICTPaTUBHUX akTiB [1].

AMiHICTpaTHBHA IpoOLEaypa, sKa Taka, Hacamrepel Bu3HadaeTbesl KonctuTymiero Ykpainu, Oesnoce-
penHbo 3akoHOM Ykpainu «lIpo agmiHicTpaTHBHY poueaypy» i IHIINMH 3aKOHaAMH YKpaiHu, MDKHapOJHUMHU
JOTOBOPaMH, 3rofia Ha 00OB’SI3KOBICTH SIKMX HazaHa BepxoBHoro Panoro VYkpainu, Ta 3 ypaxyBaHHSIM Ipak-
TUKY €BponeichKoro cyay 3 npas toanai [ 1]. [1ig yac cTBOpeHHs 03Ha4€HOTO HOPMAaTUBHOT'O aKTa OyJIH B3ST1
3a OCHOBY [2, c. 26]: €Bporeiickka XapTis MiciieBoro camoBpsiayBaHHs [3], 3akonu Ykpainu «llpo micuiese
camoBpsiayBaHHS B YkpaiHi» [4], «IIpo ciyxOy B opranax camoBpsaxyBaHHs» [5], «IIpo 3BepHEeHHS rpoma-
IsiH» [6], pamkoBuit 3akoH Yikpainu «lIpo agminicTpaTuBHI mociyrmy [7], 3akon Ykpainu «Ilpo ocobnmBocri
HaJaHHA MyOMiYHUX (EeNMeKTpOHHHX MyOmiuHux) mocmyr» [8], Akt Pagm €Bporu «lIpo 3axmer ocobu cro-
COBHO aKTIB aaMiHICTpaTHBHHUX opraHiB Biagu: Pesomroris (77) 31 Komirety minictpiB Pagu €Bporm» [9],
Axt Pagu €8ponn «CTocoBHO peanizamii aiMiHICTpaTUBHUMHU OpraHaMH BIIAAN TUCKPELiTHUX TOBHOBAXKEHb:
Pexomenmamis Ne R (80) 2 Komitery minicTpiB nepxaBam-uwieHam» [10], Akt Pagu €Bporn «Pexomennartis
Ne R (87) 16 Komitery minicTpiB Pagu €Bporm neprkaBaM-dieHaM MIONO aaMiHICTPATHBHUX MPOLEAYD, SKi
3a4iMmaroTh BENUKY KUTBKICTh 0cio» Bim 17 BepecHs 1987 poky [11], Akt Pagu €Bporn «Pexomenmamis Rec
(2003) 16 Komitery minicTpiB Pagu €Bponn fgepxaBaM-diieHaM M0JI0 BUKOHAHHS PillleHb aMiHICTPAaTHBHUX
1 CyIOBHIX OpTaHiB y raiy3i aJIMiHiCTpaTHBHOTO TipaBay Bix 9 BepecHs 2003 poky [12] Ta inmIi.

[lepm HiIX HepedTH A0 AETANBHIIIONO NOCTIHKEHHS MOHATTS «aIMiHICTpaTHBHA HPOLEAYPa», BapToO
3BEpHYTHCS JIO IOBIAKOBOI Ta FOpUANYHOI JiTeparypu. Sk ctBepmkyroTh B. I. Toruapenko, I1. I1. Anapymiko,
T. I1. bazoBa, came MOHATTS «IIPOLEAYPa» MOXOAUTH B JIATUHCHKOTO procedo i 03Ha4ae «IIPOXOmXKY, abo
mpocyBarochk» [13, c. 234]. Bennka ykpalHChbKa SHIMKIIONEiS Ja€ BH3HAYCHHS MOHATTA aIMiHICTpaTHBHOI
mpoteAypy. AIMiHICTpaTHBHA MIPOIieAypa — OQIliifHO BCTAHOBICHUH MOPSIOK PO3MIISALY Ta BUPIIIIEHHS Opra-
HaMU yOmigHOi afgMiHicTpariii cripaB Gpi3UYHUX 1 IOPUINIHAX OCi0, CIPSIMOBaHUA HA IPUIHSTTS aIMiHICTpa-
THUBHOTI'O aKTa ab0 yKJIaJaHHs aAMiHICTPAaTUBHOTO IOTOBOPY.

3a xapakTepoM iHII[iIOBaHHS PO3PI3HSIIOTH 3asBHY (MOYMHAE 0c00a) Ta BTpydYalbHY (MIOYMHAE aMi-
HICTpPAaTUBHUI OpraH) ajgMmiHicTpatuBHY mpoieaypy. OO0B’SI3KOBHM YYaCHHKOM TIporenypH € (izmaHa abo
opuanyHa ocoba. Kpim oueBHMIHUX anmpecariB aqMiHICTpaTHBHHUX aKTiB (30KpeMa, 3assBHUKA UM CKapKHHKA),
BHOKPEMITIOIOTH 1€ «3alliKaBIeHUX 0Ci0», ToOTO 0cCi0, SKi BCTYMalOTh B aJIMiHICTPaTUBHE MPOBAKECHHS 32
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BJIACHOIO iHIIIaTHBOIO 200 AKWMX 3a7Ty4ar0Th 3a iHII[IaTHBOIO aJIMiHICTPATUBHOTO OPTaHy, OCKIIBKH PillIeHHS
y cIipaBi MOYKe BIUTMHYTH Ha iXHi 3aKOHHI iHTepecH. Y OIIBIIOCTI pO3BUHEHHX KpaiH MATAHHS 3araibHOT afaMi-
HICTPaTUBHOI NPOLIEAYPHU BPETyIbOBaHE OKPEMHUM 3aKOHOM, Jie 3a(iKCOBAHO TaKi CTAaHIAPTH, SIK IIPaBO 0COOU
OyTH BHCITyXaHOIO IIepes MPUHHATTAM HEraTUBHOTO aAMIHICTPAaTHBHOIO aKTa, 000B’SI3KM aIMiHICTPaTUBHOTO
OpraHy MOTHBYBATH CBOi PILICHHS W 3a3Ha4yaTH MOPSAOK iX OCKap»KEHHS TOLIO. Y 3aKOHI TaKOXK BU3HAYECHO
IHCTUTYTH aJMiHICTPaTUBHOTO OCKap)KEHHS, Meperiiay (CKacyBaHHS) aJMiHICTPAaTUBHUX akTiB TOHIO. 3a
TaKUX YMOB y CHEIaIbHUX (TEMaTUYHHX) 3aKOHAX 30epiraroTh y pasi MoTpedu JInIe 0COOTMBOCTI OKPEMIX
poBaUKeHb. [lepii cucTeMaTn30oBaHi 3aKOHH PO 3arajbHy aIMiHICTPaTHBHY POLELYPY yXBalwin B ABCTpil
(1925), Honpmi Ta YexocnoBauuuni (1928). Halikpamumu cydacHUMHU 3aKOHaMHU y €BpOIIi BBaXKAIOTh TaKi
3axoHu y ®PH (1976), Hizepmangax (1992) Tommo [14].

[ToHATTS aaMiHICTPaTHBHOI MPOLEAYPH BYCHUMHU-aIMIHICTPATUBICTAMH PO3YMIETBCSA y BY3BKOMY Ta
LIMPOKOMY 3HAUCHHAX. Y BY3bKOMY 3HAaU€HHI TEPMiH «aAMiHICTpaTHBHA MPOLEAYPa» PO3YMIETHCS SIK «IIOPS-
JOK pO3IIISAY Ta BUPILICHHS YIIOBHOBKCHUM OPTaHOM JIEpKaBHOI BiIaaM (IIEpeBa’kHO OPraHOM BHKOHABUOI
BJIa/IM) KOHKPETHUX IHIMBIAyalbHUX CITPaB, MOB’SA3aHMUX 31 3BEPHEHHSMHU TPOMAJISTH Ta OpraHizalliid 10 Bij-
MIOBITHOTO OpraHy 3 METOI0 peali3aiii 9u 3aXMCTy CBOIX IpaB i 3aKOHHUX iHTEPECIB... TIOPSIIOK PO3TISAIY
CKapr TpOMAaJIsTH, TIPaBUIIa PEECTpallii FOPUANIHUX OCi0, TpaBwiia BUAaYi JIilIEH31H, JO3BOIY Ha HOCIHHS, 30€-
piranHs, iepeBe3eHHs 30poi Tomo» [2, ¢. 29]. Y mmrpokoMy po3yMiHHI TEPMiH «aIMiHICTpaTHBHA TIPOIIETypay
PO3YMI€TBCA SIK «HOPSIOK 3AIMCHEHHSI OPraHOM BHKOHABYOI BJIaJH, IOCAJA0BOI0 0COOOI0 BCTAHOBICHUX AJIS
HUX TTOBHOB&KCHb (IIOPSAOK PO3POOICHHS, OOTOBOPEHHS i NPUIHATTS NPaBOBOIO aKkTa, O(HOPMIICHHS TOKY-
MEHTA, 10 Ma€ IOPUANIHE 3HaUCHHS, TOPSAAOK IPUHOMY 0COOH Ha AeprKaBHY CIIy>KOy, TPOXOIKEHHS aTecTarii
Ta 0()OPMIICHHS BiIMTOBITHUX JOKYMEHTIB, MMOPAIOK PO3MISAY MaTepialiB MPO 3a0X0YECHHS CITYKOOBIIiB, PO
MPUTSITHEHHS [0 AMCLUILIIHAPHOT BiINOBINANBHOCTI; MOPSAOK 0OPMIICHHS KOHTPOJIBHO-HAITISIOBOT [isUIb-
HOCTi Tommo» [15, ¢. 131; 16, c. 182—-190].

Hemo cxoxe TnymadenHs natote B. Oxcinp ta 1. B. Boiiko, a came TepMiH «aJMiHiCTpaTWBHA TPO-
Lexypay, mo-nepiie, BUCTYIIAE K NOPSIOK BYNHEHHS AiH, CIIPIMOBAHUX AJISI TOCATHEHHS NIEBHOTO PE3Yilb-
Tary. A Mo-Ipyre, TEPMiH «aAMIHICTPAaTUBHUIY y Haylll aAMiHICTPaTUBHOIO MPaBa TIAYMAaYUThCS SIK TAKHUH, 1110
TIOB’sI3aHUM 3 YIPABTIHHSAM, TaK 1 TOW, 110 MOKIMKAHUN CITY’)KUTH [2, ¢. 29; 17, c. 116-117]. B. I'anyHnbko BBa-
Xae, 110 aAMIHICTPaTUBHI NPOLEAYPHY — 1€ BCTAHOBJICHUH 3aKOHOJABCTBOM ITOPSI0K PO3IVISILY Ta PO3B’A3aHHS
opraHaMu myOJiYHOI aAMiHICTpalii iHIWBiTya bHUX aJIMiHICTPATUBHUX CIIPaB i3 METOIO 3a0e3eueHHs paB,
cBO0OT 1 3aKOHHUX 1HTEpECiB (i3MYHUX i FOPUANIHUX 0Ci0, HOpMAITEHOTO (DYHKITIOHYBaHHS TPOMAJITHCHKOTO
CYCITiIbCTBA Ta JiepkaBu [18, c. 276].

Binmoigno 1o ct. 2 3akony Ykpainu «lIpo agmiHicTpaTnBHY MpoueAypy» MOHSATTS «aJMiHICTpaTHBHA
IIpoLeaypa» — I1e BU3HAYEHUH 3aKOHOM HOPSIIOK PO3IIISAY Ta BUPILICHHS CIIPAaBH, & TEPMiH «aIMiHICTpaTHBHE
MIPOBAUKEHHS» BU3HAYA€ETHCS SIK CYKYNHICTh NMPOLEIYPHHUX Aid, IO BUYMHAIOTHCS aIMiHICTpaTHBHHUM Opra-
HOM, 1 IPUHHATHX NPOLEAYPHHUX PIlIEHb 3 PO3MISAAY Ta BUPILICHHS CIPABH, IO 3aBEPUIYETHCS MPUHHATTAM
i B HEOOXIJHUX BUMA/IKaX BUKOHAHHIM aaMmiHicTpaTuBHOTO akTa [1]. Ha mymxky 1. KpuBopyuko, «anMiHicTpa-
THUBHA TIPOIIEJypa BH3HAYAETHCS Yepe3 KaTeropiro MUTICHOCTI Aii myOmivyHO-aIMiHICTPaTUBHOTO OPTaHy, IO
CTaBUTbH 32 METY NPUHHATTS aIMiHICTPATHBHOTO aKTa Ta BIIPOBAKEHHS IILOTO PIllIeHHS B XXHUTT» [19, c. 66].

TakuM YMHOM, MOXXEMO 3ayBa)KUTH, L0 aJMiHICTPAaTHBHA IIPOLEIypa — LIe CUCTEMa OKPeMHX Iii, sKi
Ma€ BUKOHATH OpraH MyOJiYHOIO YHPAaBNiHHS Ul JOCSITHEHHS MEBHOTO Pe3yNbTaTy, TOOTO BUPILIEHHS KOH-
KpETHOI aJIMiHiCTPaTHBHOI CIIpaBH.

OCHOBHUM CYy0’€KTOM aJIMiHICTPaTUBHO-IIPOIEAYPHOI MiSIBPHOCTI BIiANOBIMHO 10 3aKkoHY YKpaiHH
«IIpo agMiHiCTpaTHBHI MpOLEAYpPU» € aAMIHICTPaTUBHUH OpraH — OpraH BHKOHABUOi BIaAW, OPTaH BIaIH
AgronomHO1 PecryOmixu Kpum, opras mMiciieBoro caMoBpsiyBaHHS, iX mocanoBa 0coda, iHmmi cy0’ eKT, SKAN
BIJIMOBITHO /IO 3aKOHY YIIOBHOBaXCHHWU 3IMCHIOBATH (PYHKIIIT MyONiYHOT amMiHicTpalii, TOOTO MPUHHATH
piteHHs (IHIUBIAyaTbHAN aKT) 3a pe3ybTaTaMu 3iICHEHHS YIIPaBIiHCHKOI 200 K opraHi3amiitHo-po3mopsi-
goi misueHOCTI [1; 19, c. 66].

Osnaku aominicmpamusroi npoyedypu. B. I. Ilepenemtok i B. P. bina BBaxaroTh, 110 «03HAKH Ta XapaK-
TEPUCTUKN aaMIiHICTPATHBHOI MPOIEAYPH MOBHUHHI (hOPMYBAaTHUCh, BUXOASIYN 3 PO3POOJICHMX HAYKOKO a/IMi-
HICTPaTUBHOIO IIpaBa BJIACTUBOCTEH aJMiHICTPaTUBHO-NPOLECYAIBHUX MPAaBOBIAHOCHH, CEpel SKUX BapTo
BKa3aTy Ha TakKi: MO-TepIie, aJMiHICTPaTHBHO-TIPOIleCyabHi MPaBOBITHOCHHN Tiepea0adaloTh BU3HAYCHICTh
B3a€MHOI MTOBEIIHKH HOro Cy0’€KTiB, IO MPONMCYETHCS BiANOBIIHMMHU NpaBoBUMM HOpMmamH. IIpu npomy
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CTYIiHb BU3HAYEHOCTI B3a€MHOI TIOBEIIHKH Cy0’€KTIB 3aJI€XKHUTH BiJ 3MICTy TOTO UM 1HIIIOTO BUAY aJMiHICTpa-
THUBHO-TIPOLIECYAJIbHUX NTPABOBIAHOCHH, 3yMOBJIEHOTO XapaKTEPOM Ti€i cepH Aep>KaBHOTO XKHUTTS, Y MEXax
SIKOT BOHO BUHMKA€. BiNIbII0I0 BU3HAYEHICTIO XapaKTePU3YEThCS NPOLECYalnbHUI cTaTyC Cy0’€KTiB IOPUCANK-
HIHHUX TTPOBA/KEHB, IO CKIAIAIOTHCS 3 MPUBOAY BupimeHHs criopiB. [lo-apyre, peanizamis Oyab-IKIUX aaMi-
HICTPaTHBHO-IPOLIECYaTbHUX NPABOBIJHOCHH, SIK 1 IPAaBOBUX BIAHOCHH 3arajioM, 3a0e3leuyeThes 3aX0AaMu
Jiep>kaBHOrO BILIUBY» [20, c. 156; 21, c. 14]

XapakTepu3yrdr po3yMiHHS aIMiHICTPaTUBHOI MPOIEAYPH 3 METOXO HaJaHHsI 1i OiNbII AeTaTi30BaHol
XapaKTEePUCTHKH, IO OCHOBHHUX 11 o3Hak |. boliko BiqHOCUTH Taki: «1) mpaBoBuil XapakTep — OCKIIBKH ITPHUH-
LUIHY Ta PaBuJja, 10 BU3HAYAIOTH aMiHICTPAaTUBHY IIPOLEAYPY, MICTATHCS B IPUIIMCaX HOPMAaTHBHO-TIPaBO-
BHX aKTiB; 2) BIQJHUNA XapaKTep — BUABISETHCSA B MPHUNKCAX Cy0’€KTiB MyOIiYHOTO YIpaBIiHHS, SKi HOCATH
po3nops Uil XapakTep i € 000B’A3KOBUMHU IS IHIIHX 0Ci0; 3) BMIIIye B cede CyKyITHICTh HOPM, IO peTiiaMeH-
TYIOTb SK AiSUTBHICTH Cy0’ €KTa MyONiYHOTO YIPaBIIiHHS, TaK 1 MOBENIHKY IPUBAaTHHUX OCi0; 4) CIIpsSIMOBaHICTh
Ha IPUHHSTTS aAMIHICTPAaTUBHOIO aKTa Cy0’€KTOM BIaJHHUX yNPaBIiHCHKUX IOBHOBAXEHB; 5) 3aCTOCOBYETHCS
JUIs1 BUPIIIEHHS KOHKPETHOT aAMIHICTPaTUBHOI cripaBy; 6) Ma€ OCHOBHUM IPU3HAYCHHAM 3a0e31e4eHHs eek-
TUBHOI peasi3arlii mpaB MPUBATHUX OCi0 Ta YHEMOXKITUBIICHHS IX TIOPYIICHHS; 7) TSATHE 32 cOOO0I0 HAaCTaHHS
30BHIMIHIX HACTIIKIB — 3aCTOCYBaHHS MPOIETypHUX MPaBWI MOPOIKYE TpaBa W 00OB’S3KH 0Ci0, sKi 3HaA-
XOIIATHCS 11032 CHCTEMOIO MyOIIIYHOTO YIpaBIiHHS, 8) Mae Oe3CmipHUi XapakTep — 3aBASKH aMiHICTpaTHUB-
HIl TIpOIeAypi BUPINIYIOTHCS MO3UTHBHI YIIpaBIiHCHKI cripaBu» [17, c. 117]. Tinpku mporenypa po3risgy
CKapr CTaHOBHUTH NIEBHUM BUHATOK 13 IIMX IMPABWII, OCKIIBKH B pa3i OCKapKEeHHS PillleHb, il 9n Oe3/isTbHOCTI
Cy0’€KTiB IyOIIYHOTO YIIPaBIiHHSA CTOPOHHU MPABOBITHOCHH MPOTUCTOSITH OTHA ONHIN, OCKIIBKH Yy HUX iCHY-
IOTh Pi3Hi YSABIEHHS TPO T€, SIK CITiJ] BUPIIIUTA KOHKPETHY aIMiHICTPATUBHY CITPAaBY.

Ha nymky M. ®@pomnoga, [. B. Kosbaca # iHImmX, 10 OCHOBHUX BH3HAYabHUX O3HAK aJMiHICTpaTHBHOI
MIPOLIEAYPH HaJeXaTh Taki: «1) myOimiuHUI XapakTep Ta OCOONMMBHUI CyO’ €KTHHH CKIIaj — aaMiHiCTpaTHBHA
TpolieAypa 3AIHCHIOEThCA B IyOiuHil cdepi, Oe3rmocepeHp0 TIOB’sA3aHa 13 MiSIIBHICTIO OpraHiB MyOIigHOT
aaMiHicTpanii i CynpoBOKY€ETHCSI BUKOPHCTAHHSAM HUMH BiANIOBITHUX BIIaJHUX IIOBHOBAXXEHb 3 YPaXyBaHHIM
myOMiYyHUX 1HTEpeciB; 2) HOPMATUBHUI XapakTep — aIMiHICTpaTHBHA MPOIENypa BperylIbOBaHa aJMiHICTpa-
TUBHO-TIPABOBUMH HOPMaMH, SIKi 4iTKO PElIaMEHTYIOTh AisUIbHICTh YIIOBHOBA)KEHUX OPraHiB Ta MOCAJ0BHX
oci0); 3) inAMBiMyanbHUI XapakTep — NPUHHATE Y CIpaBi PIlIEHHS CTOCYETHCS KOHKPETHHX (Bi3nIHMX abo
IOPUANYHHX 0Ci0, 10 epe0yBaroTh y CTOCYHKaX 3 OpraHamMu ImyOmigHoi aaMiHicTparii; 4) 6e3cmipHuil xapak-
Tep — MPEIMETOM aIMiHICTPAaTHBHOI MPOLIEAYPH € iHANBITyalTbHi aMiHICTPATHBHI CIIPaBH, B SIKUX HE BUPIIITY-
FOTHCS CYNIEPEYKH 1 HE PO3TIIAI0OTHCS CKapTy 0ci0 Ha il Ta pimeHHs myOmivHol aaMiHiCcTparii; 5) cTamiiftaui
xapakTep, nepeadadae MOCTiAOBHY peati3allifo AeKiTbKOX CTalild: KOYKHA HACTYIHA CTaJisl Mae CBOEIO Bij-
IIPaBHOIO TOYKOIO MPABOBUI1 pe3ysbTaT MONEePEeIHBOr0 eTay; 6) 0co0IrBa CIPSIMOBaHICTh — aAMiHICTpaTHBHA
Mpolieypa Mae Ha MeTi 3a0e3medeHHs peajizalii mpaB a0o 000B’S3KiB MEBHOTO Cy0’€KTa MPaBOBITHOCHH
y ctepi nep:kaBHOTO YIPaBIiHHS; 7) aAMiHICTpaTHBHA MPOIEAYPa 3aBEPIIYETHCS MPUHHATTSAM BiJIITOBITHOTO
HOPMaTHBHOTO aKkTa, 000B’3KOBOTO ISl BUKOHAHHS [22, c. 693; 23, c. 164; 24, c. 35; 25, c. 100].

CX0XO010 IION0 XapaKTepUCTUKU W O3HAK aJAMIHICTpaTUBHOI mpouenypu € nymka Biramis Oxcins,
SIKU BUIIISAE TaKi O3HAKH aJMiHICTPaTUBHOI Tporenypu: 1) myOnmiuHa QyHKIIOHATBHICT AiSTBHOCTI pi3-
HUX Cy0’€KTiB; 2) peaizallis OpraHaMy MiCIIEBOTO CaMOBPSTyBaHHS, OpraHaMH BUKOHABYOI BIIaJIH Ta CY0 €K-
TaMH TPOMAASHCHKOTO CYCIIIbCTBA SK BIIOKPEMJICHO, TaK 1 CYKyIHO; 3) peryiaroBaHHS HOpPMaMH IIpaBa Ta
BHYTPIIITHHO-OPTaHI3aiHHUMH TOJIOKEHHSAMU; 4) CTaliiHICTb, sIKa TIOEIHYE OKpeMi MPOLEAYPHi il B €AnHE
aJIMiHICTpaTHBHE TIPOBAKEHHS; 5) Bi0OOpaskeHHS MPOoIeCcy PO3NIALY Ta BUPIMICHHS OE3CHipHUX 1HIWUBITY-
ATPHUX aIMIHICTPATHBHHUX CIIpaB; 6) 3aBepHIYEThCA OQIMIHHNM MPUHHATTAM aJMiHICTPATHBHO-TIPOIIEAYP-
HOTO PillIeHHS; 7) perlaMeHTYBaHHs [IOBHOBA)XXEHb YIIOBHOBAKEHUX Cy0’€KTIB I €()EeKTUBHOIO 3aXUCTy Ta
BiTHOBIIEHHS TpaB, CBOOO/ 1 3aKOHHUX 1IHTEPECIB OKpeMuX 0cib Ta cycminbcTBa [2, ¢. 32].

BucHoBKkH. Buxoasuu 3 BUKIaIE€HOT0, BUIIE MOXKHA BUAIIMTH TaKi BaXJIMBI aCIIEKTH aAMiHICTpaTUB-
HOIT MPOIEAYPH IJIS TisSUTBHOCTI OpraHiB MyOIiYHOTO YIpaBliHHSA. AJMiHICTpaTHBHA MPOIEaypa MOKIHKaHA!
mo-Tiepie, 3abe3mevyBaTr OpraHi3alliio AisUIbHOCTI OpraHiB MyOJiYHOTO YIPaBIiHHS; TO-ApYTe, TapaHTyBaTh
iHTepecH ocobu, a TakoK MpaB, cBOOOA (i3HMYHUX Ta IOPUIWYHHX OCI0; MO-TPETe, CTBOPIOBATH IITICHHMA,
MIOCIITOBHUM, €(DeKTUBHUHN TOPSAAOK NI OpraHiB MyOMiYHOTO YIIPaBIiHHS IJIS MPUHHATTS YIPaBIiHCHKOTO
PIIIIEHHS; TTO-YeTBEpTE, Iie 3a0e3neueHHs TIIaCHOCTI i BITKPUTOCTI BUKOHAHHS (DYHKIIil OpraHiB MyOIi9HOTO
YIPaBIiHHS IMiJ 9ac YXBAJICHHS Ta BTUICHHS OPTaHI3aliifHO-PO3NOPIAINX a00 K yIPaBIiHCHKHUX PIIICHb.
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Banepin Konnakos, Irop Kos6ac

Kpim Toro, MoxHa CKa3aTH, IO 3MiCTOM aJMiHICTPAaTHBHOI MPOLEAYPH €: YYaCHHUKH, SKUMH BUCTYTIa-
FOTh OpPTaH{ MYyOIIYHOTO YIpaBIiHHSA (aAMIHICTpAaTHBHHN OpraH Ta 0co0a), 0COOH, SKi CIPHUSIFOTh PO3TISAILY
aJIMiHICTPATUBHOI CIIpaBH, CTa/ii aMiHICTPATHBHOI MPOIIEYPH Ta aAMiHICTPATHBHI aKTH.

3aKOHOM TaKOX MOXYTh OyTH BCTAHOBIIEHI OCOOIMBOCTI aJIMiHICTPATUBHOTO MPOBAHKEHHS ISl OKpe-
MUX KaTeropii aJIMiHiCTpaTUBHUX CIpaB. Taki 0cOOIMBOCTI MOBHHHI BiNIOBIiIaTH MPHHINAIIAM aJMiHICTpa-
THBHOI IIPOLIETypH, BU3HaYeHNM 3aKkoHOM Ykpainu «IIpo agMiHiCTpaTHBHY IPOLETYPY».
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AHomaujis. Y cTaTTi po3rnsHyTO BMMMB anropuTMiYHMX Ta KOMMIOTEPHUX CUCTEM, METOAIB i NPOrpamMmHoOro
3abe3neyeHHs WwTyyHoro iHTenekTy (LUI) Ha cygoBy npakTuky €Bponencbkoro cygy 3 npas noguHn (ECII),
30Kpema, BUKINKM Ta MOXITMBOCTI, SKi BUHUKaIOTb Yepe3 TEXHOMOrMYHMI PO3BUTOK cycninbcTea. [poaHaniso-
BaHo npakTuky ECIJ1 woao 3ragok y TekcTax CyA0BUX pilleHb Npo cuctemm Ta 3acobwm LI, nos’a3aHi 3 npobnem-
HUMW NUTaHHSAMMW peani3adii npaB N0AMHU, KOHCTATOBaHI Ta NOTEHLUiVHI NopyLweHHs npas fmognHu. Ocobnmey
yBary npvaineHo NUTaHHAM NPUMBaTHOCTI, 3aXUCTy 1 06pOoOKN NepcoHanbHUX 4aHUX Ta KOHTPOIIO 3a iX BUKO-
pucTaHHaM. Lle nMTaHHs ocobnuBo rocTpo NocTae y cnpasax, LWo CTOCYTbCA aBTOMaTUYHOI 06pobKkn aaHux,
anropMTMIYHKX pilleHb, BTPATW KOHTPOIO Haf NepCcOoHaNbHUMKN AaHUMMU, SKi MOXYTb MOPYLUYBaTU NpaBo Ha
MpVBAaTHICTb Y CBiTNi cTaTTi 8 KOHBEHLi Npo 3axMCT NpaB MoguHM | OCHOBOMOMNOXHMX cBoOOoA. [ocnigKyoTees
KOHKpeTHI pilweHHa €CIJ1, B skux WI 3aragyetbecs npsasmo abo onocepeakoBaHO, BU3HAYaOTbCA OCHOBHI Mpo-
6nemu, WO BMHUKAOTb Y CyAOBIN NpakTuui. 13 HabpaHHAM YMHHOCTI AKTa nNpo wTy4Hui iHTenekT (EU Artificial
Intelligence Act) Esponencbkoro Cotody, PernameHT (E€C) Ne 2024/1689 €sponercbkoro lNMNapnameHTy Ta Pagu
Bia 13 uepBHsa 2024 poky, L0 BCTAHOBIOE rapMoHi3oBaHi npasuna wopao LW, moxHa odikyBaTu, WO NUTaHHA
BuKopucTaHHs LI cTaHe Wwe akTyanbHiWmMm Ang po3BUTKY CyA0BOI NpakTukK, agke TexHonorii LI Bce GinbLue
BMMMBaTUMYyTb HA AEMOKpPaTUYHi NPOLIECK Ta OCHOBHI NpaBa rpoMagsH. ToMy noganbliue JOCTiMXKEHHS Cyao-
BOI MPaKTVKN Ta HOPMaTUBHWX iHiLiaTVB, CNPSMOBaHNX Ha 3abe3neYvyeHHsi Npas M4MHN B yMOBaxX Ludposisa-
Lji, € BaXXNuBMM Onsi po3pobkn NpaBoBMX CTaHAapTiB Ans BukopuctaHHs WI. CtaTtTa nigkpecnioe, Wo HasiBHI
piweHHst €CIJ1, xo4a 11 He oxonnTb Ge3nocepeaHbo BUKopucTaHHs LI, gatoTb BaXnuei opieHTUPK Ons
pPO3BUTKY NPaBOBUX CTaHAAPTIB, SKi MOXyTb OyTV aganToBaHi 4O HOBUX peartii, 30Kpema 415 3axXUcTy nepco-
HanbHUX AaHWX i rapaHTin NPMBATHOCTI Y ULMAPOBOMY CepeaoBULL.

Knrouoei criosa: wtyunui iHtenekT (LUI); cuctemum ta 3acobu LUI; €sponencebkuin cya 3 npas nmogunn (ECII);
Paga €sponu; €sponencbkuin Colos; MidkHapogHe npaBocynas; npasa NoAVHU; MKHAPOAHWUA 3aXMCT npas
NOOWHY; NpeLefeHTHE NpaBo; CyAoBa NpakTuKa; LumdpoBe npaBocyans; LMdpoBisanis cygounHCTBa; 4OCTyn
00 npaeocyaas.
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Abstract. This article examines the impact of algorithmic and computer systems, methods, and artificial
intelligence (Al) software on the judicial practice of the European Court of Human Rights (ECtHR), particularly
the challenges and opportunities arising from the technological development of society. The article analyzes
the ECtHR’s practice regarding references to Al systems and tools in the text of judicial decisions, related issues
concerning the implementation of human rights, as well as identified and potential human rights violations.
Special attention is given to issues of privacy, the protection and processing of personal data, and control over
their use. These issues are particularly pressing in cases involving the automatic processing of data, algorithmic
decisions, and the loss of control over personal data, which may violate the right to privacy under Article 8
of the European Convention on Human Rights and Fundamental Freedoms. The article explores specific
ECtHR decisions where Al is mentioned directly or indirectly and identifies key issues arising in judicial practice.
With the entry into force of the Artificial Intelligence Act (Al Act), Regulation (EU) 2024/1689 of the European
Parliament and of the Council of 13 June 2024, it can be expected that the use of Al will become even more
relevant for the development of judicial practice, as Al technologies increasingly impact democratic processes
and fundamental human rights. Therefore, further research on judicial practice and normative initiatives aimed
at ensuring human rights in the context of digitalization is crucial for the development of legal standards for
the use of Al. The article emphasizes that although existing ECtHR decisions do not directly address the use
of Al, they provide important guidelines for the development of legal standards that can be adapted to new
realities, particularly for the protection of personal data and privacy guarantees in the digital environment.

Key words: artificial intelligence (Al); Al systems and tools; European Court of Human Rights (ECtHR);
Council of Europe; European Union; international justice; human rights; international protection of human
rights; case law; judicial practice; digital justice; digitalization of court proceedings; access to justice.

YIponoBk OCTaHHIX POKIB SIK HA MDKHAPOIHIHM apeHi, Tak 1 Ha piBHI HAIllOHAJILHUX 3aKOHOJABCTB OKpE-
MHUX JEp)KaB HEyXHJIBHO 3pOCTa€ yBara A0 NpoOjieM BUKOPHCTaHHS Ta MPAaBOBOIO PETYIIOBAHHS CHUCTEM Ta
3aco0iB mryyHoro inrenekty (Hagani — ). €Bponeiicekuii cyn 3 npas moauHu (Hazani — €CIUL, Cyn),
Oy/lydu TOJIOBHMM HAaBIiraTOpOM IJIsi MPOCYBAaHHS Ta 3aXUCTy NpaB JIIOIMHHU Ha €BPONEHCHKOMY KOHTHHEHTI,
CTHKAETHCS 3 OYEBUAHOIO HEOOXiTHICTIO BpaXyBaHHA Yy CBOil HisSUIBHOCTI 3aC00iB TEXHOJIOTTYHOTO PO3BHUTKY,
HOBHUX MOXIIMBOCTEH Ta BUKIIHKIB, SKi 3’ ABISITUMYThCS 13 eBotomiero 11

Po3Burok 111l mpuHOCHTH SIK CYTTEBI IIepeBary, Tak i HOBi eK3UCTeHLIHHI pu3uku. Pons Panu €Bponn,
0e3cyMHIBHO, MoJsirae B 3a0e3MeUeHHi TOro, o0 mpasa JIOAWHH, AEMOKpAaTis Ta BEPXOBEHCTBO MpaBa OyiH
JOTpUMaHi, 3aXMIICHI Ta MIATPUMYBaHi B nH(poBoMy cepenoBuli. Sk 3a3Haumna ['eHepanbHUil cekpeTap
Pagn €Bponn Mapis Ileriunnosuy-bypuy, «Pana €Bpornu HeogHOpPa30BO JEMOHCTpYBaja CBOIO 3[aTHICTh
CTBOPIOBAaTH HOBI CTaHAAPTH, SKi CTAJIM CBITOBUMH OpieHTHpaMu. Mu Oyaemo mpamtoBaru 3 LI B miit Tpa-
JIUIIi1, 3aCTOCOBYIOUH TIe¥ MiAXij 3 OaraTbMa 3aIlikaBICHUMH CTOPOHAMH, CITIBIIPAIFOIOYN 3 IHITUMH MiXKHA-
POAHUMH OpraHi3auisMH, FPOMaIsTHCEKUM CYCIIUILCTBOM, 013HECOM Ta aKaJAEeMi4HOI0 cHiabHOTOM... LI Bxe
€ YaCTMHOIO HAIOTO >KUTTA — BiH 3MiHIOE iH(pOpMALilo, SIKY MU OTPHUMYEMO, BHOOPH, SKi MU poOMMO, Ta
croco0u, sIKUMK (DyHKLIOHYIOTH Hallli cycnijabeTBa. Y HaiOmmxui poxu LI BimirpaBatume e Oinbiny poib
y TOMY, SIK IPALIOIOTh YPsIu Ta IMyOlidHi YyCTAaHOBH, @ TAKOX Y TOMY, SIK TPOMasIHA B3a€EMOJIIOTH 1 OepyTh
y4acTb y AEMOKpAaTHYHOMY mponeci» [1].

[ocrae 3anuranus, sk €CIJI pearyBaTtuMe Ha 11l HOBI BUKJIMKH Ta AiITUME B YMOBaX, LII0 € HOBUMH JJIS
Heoro. [arerpauis 11 B Hame MOBCSAKAEHHE XXUTTA BXKE HE € YUMOCH HEOUIKYBaHMM aHi Ul HayKOBLIB, aH1
JUIsl TIPAKTHKIB, aHl U1 3BUYaifHUX IPOMasiH; icCHye Oe3J1id myOsikalii, 1o aHali3yoTh TEOPETUYHI ACTIEKTH
B3aemopnii 111 Ta mpas moanHu. Xo4a TEOPETUUHI JOCIIIKEHHS MOXKYTh MIATPUMYBATH HPAKTHYHI MiAX0OH Ta
BIUIMBATH Ha iX PO3BHUTOK, BOHHU HE 3/1aTHI NOBHICTIO 3aMiHUTH NpakTHYHUN A0ocBiA. ToMy ai1si MOBHOTO po3y-
MiHH Toro, sik LI BrnBae Ha 3aXUCT NpaB JIOIUHM, HE0OXiAHO BUBYATH peaibHuil BiuuB LI B mpakTuyHii
IOIKHI. MU cipoOyeMo AOCHIAUTH Ta MpoaHalizyBaTu cynoBy npaktuxky €CILI, nos’s3any 31 LI, 30xkpema
Yepe3 NpsMi 3raIku B TEKCTax PillleHb.

V cyuacHiii HayKOBiif JiTepatypi Bce Oinbiue yBaru npuaiiserscs pomi LI y mpaBoBiit cdepi, 30kpema
HOTO0 3aCTOCYBAaHHIO Y CYJOUYMHCTBI Ta BIUIMBY Ha MpaBa JIIOAWHH.
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Oxpewmi acriektn Bukopuctanus LI y cymounncTBi posrnsganu S. beprasiok, /. benos, M. benoga,
H. brnaxisceka, T. Byoud, M. Bacunenxo, B. 'oponosenxo, I. ['omyboBcrkwuii, K. 3epos, A. Kamapa, C. Ko3bsikos,
€. Kpacnos, B. Kpar, M. BoiinoB, A. Meprauies, H. [IneBauyk, H. Ilimuenko, O. Cunnns, B. CnarBincbka,
T. Crenanosa, A. XepH, I. lOpoBchka Ta iH.

BinpImicTs mociiTHUKIB HATONIONTY € HA HEOOXiAHOCTI 00epexHoro BiipoBamkeHHs LI y cynoBy cuctemy
3 ypaxyBaHHSIM MOXJIMBHUX PH3MKIB, TAaKMX K aJrOPUTMiuHA HECIIPABEAJIMBICTh, HENOCTATHSI HPO30PICTh
YXBaJIeHHS PillleHb, MUTAaHHS BiIIOBINATHHOCTI Ta €THYHI JWIeMH. TakoX ITiIKPECTIOEThCS TOTpeda B HOP-
MaTUBHOMY peryiroBaHHi Bukopuctanss 1111, HaBuaHHI cyaaiB poOOTH 3 TAKUMH TEXHOJIOTISIMH Ta 3alpoBa-
JDKEHHI MEXaHi3MiB MOHITOPHHTY, 1[0 JO3BOJIHUTH MiHIMI3yBaTH ITOTEHIIIHHI 3arpo3u Ta 3a0€3MeYnTH CIIpaBe/-
JuBe i e(eKTUBHE MTpaBOCYAs. BaxkmuBUMH acnieKTaMu € IOBipa 10 TEXHOJIOTiH, 30epexXeHHs He3aJIeKHOCTI
CY[ZiB Ta TOTPUMaHHS €BPONEHCHKUX CTaHAAPTIB y BuKopucTanHi LI

3BiTH ArentctBa €Bpormelicskoro Coro3y 3 ocHoBHEX mpaB (FRA) 3a 2020 ta 2022 pokwu [2; 3] min-
KPECIIOIOTh TpobieMy ynepemkeHocTi anroputmis 1L, mo Moxke MpuU3BOIUTH 10 TUCKPUMIiHAIIIHHUX HACTI/I-
KiB. BoHM HaromomryroTh Ha He0OXiTHOCTI BpaXyBaHHSI OCHOBHHUX IIPaB JIFOJMHH Y PO3POOII Ta 3aCTOCYBaHHI
texuomoriit II. ¥ 3BiTax anamizyerscs BrumB cucteM LI Ha corianbHi, EKOHOMIYHI Ta MPABOBi aCIEKTH,
30KkpeMa y chepi nmpaBocynns. Takox HiIAKPECTIOEThCS BaXKIIMBICTh KOHTPOMIO 3a BUKopucTaHHAM LI mms
3aro0iraHHs MOPYIICHHM IIPaB JIIOANHH.

€Bporrelickka KoMicis 3 epextuBHOCTI mpaBocyast (CEPEJ) akTiBHO OCITiKy€E BIDTHB UG POBUX TEX-
Honori#, 30kpeMa I, Ha cynoBy cucremy. Y moromy 2025 poxy CEPEJ ompumrogauna 1-i 3Bit mpo LI
y CyHoBill cucteMmi, sikuid 06azyeTbes Ha manux 3 Pecypcroro nieatpy CEPEJ 3 kibeprocturii ta I [4]. Leit
3BiT aHani3ye BrpoBakeHHs LI y cynoBy cuctemy €Bpomu, BUCBITIIOE OCHOBHI MOMJIMBOCTI Ta BUKJIUKH,
noB’si3aHi 3 BukopuctaHHsaM LI y cymoumHCTBI, 30KpeMa y KOHTEKCTI aBTOMAaTH3alii CyZOBHX NPOLECIB,
MOJIMIeHHsT e()eKTUBHOCTI MpaBoCyAlsl Ta 3a0e3MeueHHsI HOCTYyIy A0 MPaBOCYAs. 3BIT TaKOX pO3MIsLAAE
IIUTAaHHS €TUKH, IIPO30pOCTi Ta noTeHuiHoro BrmBy LI Ha npaBa moanHN y CymOBii PaKTHULII.

i mocnmimKeHHS! € BaXKJIMBOIO OCHOBOIO UIS MONANBLIONO aHajli3y MPaBOBUX CTAHAAPTIB Y CYHOBiH
MIPaKTHUL, OB’ s13aHuX 3 BUKopucTaHHsM LI, a Takox 3acTocyBanHs cucteM Ta 3aco6is LI y cynounHcTBi.

Meroro wiel crarti € anani3 pimens €CIUI, B skux Ge3nocepeqHbO YU ONOCEPEIKOBAHO 3TaAyeThCs
1, a Takok TIepeBipKa TIiMOTE3M, 3TiTHO 3 AKOIO OHIEI0 3 OCHOBHUX Mpobnem, moB’s3anux 31 LI y mpakruti
€CIJL, € 3axucT i 00poOKa NepCOHANBHUX AAHUX Ta BTpaTa KOHTPOJIIO HAJ HUMH, IO MOXKE NMPHU3BECTU 10
KOHCTATallii MOpyIIEeHb 3a cTaTTero 8§ €BponeichKoi KOHBEHIIT 3 paB moanHu «lIpaBo Ha moBary 1o mpuBar-
HOTO 1 CIMEHHOTO KUTTS».

[lepma cxiagHICTh, 3 SIKOKO CTHKAETHCA AOCIIIHUK, 0 nounHae Bus4atH LI, monsrae B TpynHomax
BH3HAYCHHS MMOHATIHHOTO anapary [[bOro SBUILA, HEOIHO3HAYHOCTI TPAKTYBAaHHS KIIIOUOBUX TEPMiHIB Ta Hesc-
HocTi iX Mex. Lle 3yMoBiIeHO, 3 OZHOrO OOKY, HOBU3HOIO MPOOJIEMH Ta HEAOCTATHBOIO PO3POOIICHICTIO LIBOTO
(heHOMeEHY, a 3 IHIIIOTO — HOTO 0AraTOBUMIPHICTIO 1 pi3HOMaHITTAM. [leproio BigoMOr0 MiATBEpIKEHOIO 3rajI-
koro Tipo «1111» € HaykoBa Mpomo3uIIis, M AroTOBIeHa Ta onmyonikoBaHa k. Makkapti, M. Mincki, H. Pogecre-
pem i K. lllennonom nig Ha3Boto «IIpono3uwis 1o JapTMyTCEKOTO TITHBOTO A0CHIIAHULBKOTO IIPOEKTY 3 IUTYY-
Horo intenekty» (DSRPAI) y 1956 pomi [5]. He3Bakatoun Ha Te, 0 TEPMiH «IITyYHUH iHTENEKT» MOYaB
BHUKOPHCTOBYBATHCS B Haylli Maiike 70 poKiB TOMy i TpO HHOTO HAIMCAHO 0€3111Y HayKOBHX IIPALlb TEXHIYHOTO,
TYMaHITapHOTO MPOdiI0 Ta MDKANCIUILTIHAPHOTO XapakTepy, a Maibke 1/3 nepxas-wieniB OOH yxBammmm
HalllOHaJIBHI 3aKOHHU Ta cTparerii moxo Bukopuctanus LI, 1ie mOHATTA ZOCI TPAKTy€ETHCS TO-PI3HOMY.

Paga €Bponm HeogHOPa30BO MigKpeciroBaia BaxIuBicTh B3aemonii Mk LI Ta mpaBamu mronunw,
[IOCTAaBUBIIM Iepen cOOO0 3aBHaHHS PO3POOUTH PEKOMEHIAL] MIOAO0 MOCHJICHHS 3aXHCTy NpPaB JIOAWHU
y koHTekcTi BukopuctanHs LI, Bxe 3a BimHOCHO KOpOTKHil mepion Paga €Bpomnu mocsria 3HAYHOTO TPO-
rpecy y 1iit cdepi. [IpoTsarom ocTanHIX JecsSTH POKiB po3p0o0IeHO HU3KY CTaHIApTIiB, TOUYNHAIOUH 3 Pesomtortii
[NapmamenTtcpkoi acambiei Pagu €Bpornu (Hagam — [IAPE) Ne 2051 (2015) «dporn i minecnpsMoBaHi BOUB-
CTBa: HEOOXIJHICTH BiJICTOFOBATH IpaBa JIOIMHM 1 MiXKHapoaHe TipaBo» [6] Ta Pexomennartii [TAPE Ne 2102
(2017) «TexHoNOTiYHA KOHBEPTEHIIiA, IITYYHUH 1HTENEKT 1 mpaBa jroguam» B 2017 pori [7], a Takox yxBa-
JIEHO KiJIbKa MDXKHApOTHO-TIPABOBUX TOKYMEHTIB, siKi cTocyioThes LI, OmHNUM 13 OCTaHHIX BaYKIIMBHUX JOCSAT-
HeHb cTano npuitHITTs KoMiteTom MiHicTpiB PamkoBoi koHBeHIIi1 Pagyn €Bponu 010 MTYyYHOTO iHTENEKTY,
TIpaB JIFOJIMHHM, JIEMOKpaTii Ta BepxoBeHCTBa TpaBa 17 TpaBHa 2024 poky [8] Ta BiIKPUTTS KOHBEHIII A
MiNVCaHHSA B paMKax HedopMmanbHOi KoH(epeHIil MiHicTpiB focTullii y M. BinbHtoc 5 BepecHs 2024 poky
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i erimoro JluroBchkoro romoByBaHHS B Kowmiteri MinicTpiB. KoHBeHIis Mae Ha MeTi 3a0e3neynTH, 100
po3pobka Ta BUukopucTaHHs TexHosorii 111 Bianmosiganm oCHOBHUM MpaBaM JIFOAWHH, 1€MOKPATUYHUM IIiH-
HOCTSIM Ta BEPXOBEHCTBY IIpaBa, BiNIOBIIal0YX Ha TaKi PU3UKH, SIK Je31HPOPMAIIisi, alTOPATMIYHA TUCKPHMI-
Hallisl Ta 3arpo3u VIS Aep>KaBHUX ycTaHOB. [IpuHArinHo BapTo 3BEpHYTH yBary, 110 MOHITOPHHT BIUIUBY LIMX
Ta iHIMX akTiB Pagu €Bpomnu Ha mpaBa MIOAMHYU B paMKax 3000B’s3aHb JepKaB-WICHIB 100 AOTPUMAHHSI
KomnBeHi1ii mpo 3ax#cT mpaB JONWHH i 0cHOBOMONOXHIX cB0O00o (Hamani — €KI1JI, KonBeHrris) 3anumaerses
B kommerennii €CITT.

O6rosopenns LI wacto moB’s3aHe 3 ine€r0 HaAIHTENIEKTy a00 CyNepiHTENEKTY, SKUH MepeBepIINTh
TMONChKA iHTeNneKT. bocHilickka mpaBo3axucHuilsl Ta Komicap Pamn €Bporm 3 mpas mromuan (2018-2024)
HyHst MisiToBHY, TIATPUMYIOUH HO3HUIII0, IO Hapa3i HeMae y3romKeHoro BuzHadeHHs TepMina «LI», Bu3na-
gae [l sx «3arampHUI TEpMiH, IO OXOTUTIOE HAOip HayK, TEOpid 1 TEXHIK, CIPSIMOBAHWX Ha TOKpAIICHHS
30aTHOCTI MalllMH BUKOHYBAaTH 3aBIaHH, 110 BUMAararoTh inTenekry. Cucrema II — e mamunHa cucrema, sika
poOUTH peKOMeHAaIli1, TPOTHO3U a00 MpHIiMaEe PillieHHsI T 331aH0T0 Habopy 1iei. Lle mocsraeTbes mumsaxom:
(i) BUKOPUCTAaHHS MAITHHHIUX Ta/a00 JTIOACHKUX BXOIIB ISl CIIPUIHSTTS pealbHUX 1/a00 BipTyallbHUX Cepeo-
By, (ii) abcTparyBaHHS IIUX CIPUHHATH Y MOZEIi Bpy4HY a00 aBTOMAaTWYHO; Ta (iii) OTpUMaHHS pe3yJabTaTiB
3 IUX MOJEJIeH YM TO 3a JOIOMOTOIO JIIOAWMHH, YM aBTOMAaTH30BaHMMHU 3aCO0aMU y BUIVIAII peKOMEHJauil,
MIPOTHO31B a00 pitmeHby [9, p. 5]. Oprasnizariis ekoHOMIYHOTO CriBpoOiTHUIITBA Ta po3BUTKY (OECD), a Takox
€pponeiicekuii Coro3 HaarTh CBOI BU3HAUYEHHs Liboro siuma [10; 11].

HaykoBmi Takok TpamoroTh Han pisHUME minxomamu a0 Bu3HadeHHs L. Ockinpku TexHOMOTIT
aKTHBHO PO3BHMBAIOTHCS, HUHI YK€ CKIAIHO, a MOACKYAH W HEMOXJIMBO CTBOPHUTH €JUHE 3arajbHE BU3HA-
yeHHst, ocKiIbKH LI oxommoe 6e3miy TepMiHIB, TaKUX K «BEIUKI JaHi», «MAIlIMHHE HaBYAHHI», «TIINOOKE
HaBYaHHS», «CUILHHUH Ta ciaadkuii 1II» Torro.

OCHOBHOIO ITPOOJIEMOO X BU3HAYEHb € TXHS HEUITKICTH 1 MOCTiiHI 3MiHU y 3MmicTi Aedinimii. lle o3Ha-
Yae, 110 T TOTEHIIIHOI MUThOBOI ayauTopii (mpaBa sfkoi MoxyTs OyTu mopytreHi) LI moxe BKiIfouaTn sk
CYNEPKOMIT FOTEPH, SIKi BUKOPUCTOBYIOTBCS [UI PO3B’S3aHHS CKIAJHUX HAYKOBHX Ta IHKCHEPHHUX 3alad, TaK
1 pO3yMHY TeXHIKY JUIs oMy uu npoHu, ocHameHi 1. Cunpanii 111 Mae Ha MeTi TOCSATTH pPiBHS IHTEIEKTY
JIIOOVHY, SIKMH 34aTHAN 10 CAaMOHABYaHHS Ta TBOPYOTO MHUCJICHHS, IPOTE HOro po3poOKa Hapasi 3aJUIaeThCs
JIUIIIEe TEOPETUIHOIO KOHIIEMIi€ro. PeanpHa nmpobiieMa momsirae B TOMY, IO HaBiTh mepenoBi (axisii y cdepi
HII Ta mpaBO3axMCHUKU MalOTh OOMEXEHE YSIBJICHHS MPO T€, 1€ 3aKIHIY€ETHCS «IITMO0KE HABYaHHD 1 1€ MOYH-
HA€ETHCS KOHLIETIIST «HATIHTEIICKTY».

Baxko He moromuTHcs 3 THM, IO, K 3ayBa)Kye y CBOeMY 3BiTi AreHtcTBo €Bpomnelicskoro Corosy
3 ocHoBHUX mpaB (FRA), «I11I Bxke Bimirpae pons y BU3Ha4€HHI, Ky JOMTOMOTY 10 6€3p0o0iTTI0 OTpuMae ocoba,
Jie KIMOBIPHO BiIOyAETHCS KpaliKKa, 9H € Y KOTOCh PH3HK paKy, a00 XTO T00aYUTh Ty IPUBAOIMBY pEKIaMy Ha
HU3bKI CTABKH 3a iMOTeK010. HI0ro BHKOPUCTAHHS MOCTIIHO 3p0OCTaE, BiIKPUBAIOUN Maiike GE3MEeKHI MOYKITH-
BocTi. OHaK MU TIOBUHHI 3a0€3M1€UNTH [TOBHE NOTPHUMAHHS CTAaHIAPTIB OCHOBHUX MPaB Yy pa3i BAKOPUCTAHHS
I» [2]. Takum ymHOM, TTOKa3HUK BHkopucTaHHs Il MoXxe BIUMBaTH Ha IHTEHCHBHICTH IMOpPYIIIEHB IPaB
JIIOOVHY, 110 BUHUKAIOTh Yepe3 Hporo. SKmo My npuiiMaeMo nosuuito, mo I me He gocsr piBHS «Hagpo-
3yMy» 1 JIUIIIE «BiJirpae poilb y MPUHHATTI JIOACHKUX PIlIEHb», TO TOPYIISHHS MpaB JONAWHU, HMOBIpHO,
CTaBaTHUMYTb pe3ynbTaroM BukopucTaHHs 11 sk iHCTpyMEHTY Ta MeTOmy po3B’sI3aHHS 3aBHAHHS. Y TaKOMY
pasi €CILJI 6yne 3Ha4HO MPOCTIllle BU3HAYUTH OPYIITHUKA 1 3MyCHTH HOTO KOMITEHCYBATH MITKOAY TTOTEPITiTIH
cTopoHi. OlHaK CHUTYyaIlisl CTa€ 3HAYHO CKJIAAHIIION, KOJM MPUUHATTA PillieHb MTOBHICTIO niepexonuTs 1o LI,
OCKIUJIBKU B TAKOMY BUIIQJIKy Ba)KKO BU3HAUUTH, XTO € BiANOBiAadbHUM: po3poOHHK cuctemu 111, kopuctyBau
YH, MOXXJIMBO, CaM «CYIEPIHTEIEKT.

Posrsnaroun npaktuky €CILI 3a crarreto 8 KonBeHtlii, o rapanTye MpaBo Ha IMOBary 10 IPUBaTHOTO
1 CIMEHHOTO XHTTSI, MOKHA NIPUITYCTUTH, IO 1I€ OCHOBHE IPaBO, sIKE MOXKe OyTH MOpPYIIEHE 3a JI0IIOMOTO0
cucreM Ta 3aco0iB LI, 0oco0nmMBO B KOHTEKCTI MPOOIIEM, OB’ sI3aHUX 13 3aXUCTOM MEPCOHANBHUX JTAHUX Ta
BTPATOI0 KOHTPOJIIO HaJl HUMHU.

[Toci6nuk i3 cymosoi mpaktuku €CII mig Ha3Bor «3axucT qaHux», craHoM Ha 31 cepmast 2024 poxky,
y po3aini «TeXxHONIOTrYHIIi Nporpec, aNropuTMH Ta IUTYYHUH 1HTEIEKT) BU3HAYAE AECATh OCHOBHUX PIllIEHb
€CIUI, npucBs4eHNX TEXHONOTiYHOMY Tmporpecy, anroputMam Ta LI [12]. Yei Bonn Oynu yxBajeHi micis
2008 poky, 10 CBIAYUTE HPO TE, IO TEXHOJOTIYHUM MIPOTpec CTaB MPOOIEMOIO IS IIPaB JIOAWHHU Y APYTOMY
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necstunitti XXI cromitrs. Bei i pimenns Cyxy, kpiMm ogHoro (Oyze 3a3Ha4eHO HUKYE), HE MICTATD MPSIMHIX
3ragok npo HII.

VY cmpaBax «S. Ta Marper npota Crnonyderoro KopomisctBay, Ne 30562/04 ta Ne 30566/04, § 112,
pimmenss Benukoi [lanaru Bing 4 rpymas 2008 poky (11 pilieHHs € OJHUM i3 HAaHCTapilMX y KOHTEKCTI BHKO-
puctanns LI) Ta «IloguacoB npotu Pocii», Ne 33696/19, § 62, pimenns Bix 13 motoro 2024 poxy, 1o cTocy-
I0ThCS 300Dy, 30epiranHs Ta BUKOPUCTAHHS OpraHaMH BJIaay 010METPUYHUX MEPCOHANBHUX JaHHX, BiTOUTKIB
MajbIiB, Oiomorivamx 3paskiB i nmpodinis JJHK ocib, migo3proBanmx abo 3acymKeHHX 332 BYNHEHHS 3JI0YMHIB,
0e3 JocTaTHIX rapaHTiil 3aXHUCTy BiJ 3JIOBKMBaHb Ta OOMEXKEHHS TEPMiHIB 30€piraHHS IicCIs MPHUITHHEHHS
KpUMiHaJIBHOTO IpoBapKkeHHs, Cyl 4iTKO 3a3Ha4YMB, 1110 BUKOPUCTAHHS HOBITHIX HAYKOBUX METO/IB IIOBUHHO
OyTu OOTPYHTOBaHUM Ta HE MOBHMHHO MOPYIIYBAaTH MpaBa JOAUHU. [|JI TOCSTHEHHS Takoro OajiaHCy HEoO-
XiIHO BpaxoByBaTH MOTEHIIIIHI IepeBark Ta pU3MKU IMUPOKOTO 3aCTOCYBAaHHS LIUX METOIB, 30KpeMa y cdepi
3axHCTy NpuBaTHOro XUTTs. «bynb-ska [lepxasa, sKka npeTeHAy€e Ha POJIb NEPILONPOXiALS B PO3BUTKY HOBHX
TEXHOJIIOTiH, Hece 0COOIMBY BiAMIOBIAANBHICTh 332 JOTPUMAHHS MMPABIIIBEHOTO OajaHCy B IbOMY BiTHOIIEHHI
[12, c. 106]. Cyxn TakoX ITiIKPECINB, 110 PO3BUTOK TEHETHYHUX Ta iHQOPMAIITHIX TEXHOIOTIH MOXe TTPHU3Be-
CTH JI0 HOBUX 3arpo3 IUIsl TPUBATHOCTI, TOMY HEOOXiTHO PETENbHO OIIHIOBATH MOXKJIMBI HACHIJIKH /IS TIPaB
monuau (§ 71). Cyn BU3HAB, 0 aBTOMAaTWYHAa 00poOKa MaHWX (sKa € KIF0YOBOIO XapakTtepucTtukoro LI —
asmopu) oTpedye OLTBIT CyBOPUX 3aXO0JIiB 3aXMCTY, HiX I1e IepeadadeHo 3a3Bu4aii (§ 103).

VY cmpasi «Gaughran mpotu Crioryuenoro KopomictBay, Ne 45245/15, § 70, pimenss Big 13 moTtoro
2020 poxy, 3asBHUK OCKapXyBaB 30epiranns ioro ¢ororpadii Ta iHIIMX 0IOMETPUYHUX JAHWUX IICIS TOTO,
SIK Horo cynumicts Oyna noramena, Cyn 3a3Ha4MB, 10 «CTPIMKHM PO3BUTOK BCe OLIBII JOCKOHAIUX TEXHO-
JIOTiH, 10 JTO3BOJISIFOTH, CEPE]] 1HIIIOTO, 3aCTOCOBYBaTH A0 dotorpadiit GpismaHmnX 0cid MEeTOAM PO3Mi3HABAHHS
i BimoOpaskeHHsT 00MIIYst, poOUThH mpodnemarnyHuM dororpadyBaHHas 0ci0, a TakoK 30epiraHHs i MOXKITUBE
MIOIIUPEHHS OTpUMaHuX naHux» [12, c. 106]. HarioHanpHI cymu MaloTh BpaXxoBYBAaTH Ili HOBI peaii i Jac
pO3MIsiAy NMHUTaHb BTPYYaHHS y IpPHUBaTHE XUTTS ocodu. Cyn Harojgocws, L0 CydacHi TEXHOJOTI € Oiibir
CKJIaJJHUMH, 1110 HAIlIOHAJIBHI CYIH HEe MPUAUIMIN JOCTaTHBOI YBary koMY aCIeKTy IiJ Yac po3IIsiAy IUTAHHS
PO HEOOXiAHICTh BTpydYaHHS y NPaBO HA MOBAry JO MPHUBATHOTO JKUTTS 3asBHUKA, (oTorpadis sikoro Oyma
3po0JsieHa OpraHaMu BJIaJy IiCJI HE3HAYHOTO NMPAaBOIOPYIICHHS Ta 30epiranacst HaBiTh MICJIs TOTO, K HOTrO
cynuMicTh Oylia BuaanieHa 3 00Ky ITiCHs CIIMBY CTPOKY, BCTAHOBIEHOTO 3aKOHOM (§§ 96-98).

VY cnpagi «Breyer nmporn Himeauwmam», Ne 50001/12, § 88, pimenns Big 30 ciuns 2020 poky, 3asiBHUKH
CKap KMJIMCS Ha 000B’SI3KOBY peecTpallito s nepeamniadeHnx SIM-kapr, 1o nmopyurye iXHe IpaBo Ha IPUBAT-
HicTh, CyJl BU3HAB, IO B KOHTEKCTI OOPOTHOM 3 OPraHi30BaHOO 3IIOYMHHICTIO Ta TEPOPU3MOM CydacHi 3aco0n
TEJIEKOMYHIKaIliii Ta 3MiHM B KOMYHIKaTHBHIil IMOBEMIHIII BUMArarTh ajanTarii ciuiagux 3acobis. Ha mymky
Cyny, BuMora Ji0 onepaTopiB MOOIJTFHOTO 3B’ 3Ky 30epiraT AaHi Ta Ha/laBaTH iX 3a 3alTUTOM OpTaHiB BIaId
€ aJIcKBaTHOIO BIJMOBI/III0 HA 3MiHM B KOMYHIKaliiHUX TexHonorisx [13, § 88]. Hespaxkatoun Ha Te, mo 11s
CIpaBa HampsIMy HE CTOCYEThCSI CUCTEM, 3ac00iB Ta 6e3mocepennso LI, Mu BBaXkaeMo 1110 CHpaBy BasKJINBOIO
s ipaktuky €CIJI came B KOHTEKCTI 30epiraHHs BEJIUKUX 00CSTIB TaHUX.

Sk cmymrHO 3a3Ha4uB y cBoilt oxpemiit xymmi cyaast €CIUI Bin Jlixrenmreitny Kapno Panmoni, «HasBHI
rapasrii 30BCiM HE € TOCTaTHIMU 1151 €()EeKTUBHOTO 3ar100iranHs 3J0BKUBAaHHIO Ta BUKOPUCTAHHIO B HEHAJICK-
HUH croci0 BeIMUe3HNX OOCATIB MEPCOHATBHUX JTAHUX, IO 5 BBa)Kar0 Habarato OLTBII BayKIIMBHM, HiXK MOi
kojeru 3 Ilanaru. Tomy s BBaXkaro, 10 BTpYYaHHS B [IpaBa 3asiBHUKA 3a CTATTEI0 8 HE OyII0 MPONOPLiHHUM 10
JNOCATHYTHX JIETITUMHUX IIiJIeH, 30KpeMa ToMY, I[0 HallioHaJIbHE 3aKOHOAABCTBO HE 00MEKYBaJIOCs 3aX0AaMHU
MIPOTH TEPOPU3MY a0 1HIIMX TSHKKHUX 3JI0YMHIB YU MUTAHHSIMH HAaLliOHAJIBHOI O€3MeKH, a PaKTHIHO BUXOAUIIO
JTAJIeKo 3a MeXi I1b0T0. BTpy4aHHS HE BiAIMOBiAaNO «HATaNbHIN comiaibHIN TOTpebi» i, BIAMOBIAHO, HE OYyII0
HEOOXiTHIM Y TEMOKPAaTHIHOMY CYCHiIbCTBI» [13, § 26].

VY Bumesraganiit crpasi «IlomgacoB mpotu Pocii», Ne 33696/19, §§ 70-79, pimenns Bix 13 moTtoro
2024 poky, Cyn Takox po3IisgaB BUMAIOK, KOIM HALliOHAJIbHE 3aKOHOIABCTBO BHMArajio BiJl MOCTa4aIbHU-
KiB TIOCTTYT iHTEpHET-3B’ 43Ky 30epiraTu 3MicT yCiX iHTEpPHET-KOMYHIKaIliif IPOTATOM IIECTH MICSIIiB, a TAKOXK
Ha/laBaTu MPAaBOOXOPOHHUM OpraHaM JOCTYH 0 30epeXeHUX JaHUX Ha IXHIO BUMOTY pa3oM 3 iHdopmauiero,
HEOOXiIHOW A po3mM(pYBaHHS €JIEKTPOHHUX NoBigomiieHb. Cyn OyB BpaKeHUM HaI3BHYAMHO MIMPOKUM
000B’s13k0M 30epiraty iH(popMaIlifo Ta BU3HAB Take BTPyYaHHS HaI3BUYAHHO MTUPOKOMACIITAOHUM 1 Cepiio3-
HuM. CyJl TaKOX 3a3HAYMB, 1110, 3T1THO 3 HALlIOHAJILHUM 3aKOHOAABCTBOM, IPABOOXOPOHHI OpraHu He 30008’
3aHi IpeA IBJIATH CYAOBUIl 03B BIIIOBIJHOMY HOCTa4aIbHUKY HOCIYT 3B’ 3Ky IIepel OTPUMAaHHIM IOCTYITy
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0 KOMYHIKalild meBHOi ocoOu. PakTHYHO MOCTaYalbHUKU TOCITYT 3B’s3Ky Oynu 3000B’si3aHi BCTAHOBHTH
o0nasiHaHHA, SKE HajaBaio 0 3a3HaYCHUM OpTraHaM MPsIMUKA JOCTYII O JaHMX, 110 30epiraroThcsl. Xo4a B TaKii
CUCTEMi HEOOXiTHICTh 3aXUCTY BiJ CBABIJUIA Ta 3JIOBKHBaHb Oylla OCOOIMBO BEIHMKOIO, HAIlIOHAIBHE 3aKOHO-
JaBCTBO He nependayano takux rapantiil. Lo cTocyeThes 3akoHOAaBYO0T BUMOTH pO3IIU(POBYBATH ITOB1IOM-
JICHHSI, TO 31a€THCS, M0 OyIb-sIKi TaKi 3axX0nu He OymyTh 00MEXKYBaTHCS KOHKPETHIMHU 0CO0aMH i TTOCTIalbIsITh
mUQpyBaHHS 7151 BCIX KOPUCTYBadiB, TAKMM YHHOM BIUTMBAIOYY HA BCiX 0€3 BUHATKY, BKIIFOYAOUH OCi0, sIKi He
CTaHOBJIATH 3arpo3U 3aKOHHHMM iHTEepecaM; OTKe, Taki 3axoau, Ha AyMKy Cyny, € HeIpONOpUiHHUM BTpy4YaH-
HAM y mpasa Joaund [12, c. 107].

VY cnpagi «Poman 3axapos mpotu Pocii», Ne 47143/06, §§ 229, 302305, pimmenns Benukoi [Tanaru Big
04 rpymast 2015 poky, 3asBHHK CTBEPKYBaB, 0 «CHUCTEMa TAEMHOTO TEPEXOIUICHHSI MOOITEHOTO TenedoH-
Horo 3B’s13Ky B Pocii mopymnna ifioro npaBo Ha moBary A0 IpUBaTHOTO XKUTTS Ta KopecnoHaeHi». Cyn mocra-
HOBMUB, II0 PU3HK 3JI0BXHBaHb, IPUTAMaHHUN OyIb-AKili CHCTEMI TAEMHOTO CIIOCTEPEXEHHs, OyB 0COOIMBO
BHCOKHM y CHCTEMI, Jie CIIeTICITY KO Ta TOJIIlis MaJX MPSMHUI JTOCTYII 32 TOTIOMOTOI0 TEXHIYHUX 3ac00iB 70
BCiX MOOUTEHUX Tene(OHHNX KoMyHiKkariii. Cyn BU3HAB MOPYIIEHHS CTATTi 8, BBAKAIOUH, III0 POCIHCHKE 3aK0-
HOZABCTBO, K€ JO3BOJISIE 3arajbHE MEPEXOIJICHHS! KOMYHIKaIlii, He 3a0e3Medye afeKBaTHUX Ta e€(PEeKTUBHUX
rapaHTiil IPOTH CBABLLIA 1 pU3UKY 3JI0BXHBaHb, IPUTAMaHHUX OyIb-sIKif CHCTEMI TAEMHOTO CIIOCTEPEXKEHHS
[12, c. 107]. Sk i B momepenHix pimenHsx, I mpsmo He 3ragyeThes, ajle TEXHOJIOTIYHAN MPOTpec BPaxoBy-
BaBCsl SIK BayJIMBUH (pakTop: «Bkpaii BaXXJIMBO MaTH YiTKi, AeTalbHI MpaBUiIa IOJ0 HePeXOIIeHHs TeneoH-
HUX PO3MOB, OCOONMBO 3Ba)KalO4W HA T€, IO JOCTYIHI AJSl BUKOPUCTAHHS TEXHOJIOT1] NOCTIMHO yCKIIaaHIO-
foThCs» (§ 229).

VY cmpasi «Szabd ta Vissy nporu Yropmuau», Ne 37138/14, §§ 68, 73—89, pimenns Bix 12 ciuns
2016 poxy, 3asiBHUKH Mofany ckapry 3a crartsamu 8, 13 1 6 €KIJI npotu ypsimy YropiwHHA, CTBEPIHKYIOUH,
o onHa 3 ¢OpM MacOBOTO CIIOCTEPEKEHHS 3a KOMYHIKallisIMH, JO3BOJICHA HAlliOHAJbHUM 3aKOHOM, Oyia
«HEOOTPYHTOBAHOIO 1 HEMPOMOPIIiitHO iHBa3uBHOIOY. bes mpsmoi 3ragku mipo 1T Cyn BpaxyBaB TeXHOIOTiUHI
(hakTOpU Ta B3a€EMOJIIO 3 BEIMKUMH 00CATaMH IaHUX MiJ 4ac yxBajeHHA pimeHHsa. Cya BU3HAB, 10 IPUPOL-
HUM HacIigkoM (opM, siki HabyBae CydacHHUN TEPOPH3M, € Te, IO yPSAIN BAAIOTHCS IO HOBITHIX TEXHOJOTIMH,
BKJTFOYAF0YM MACOBHIA MOHITOPHHT KOMYHIKaIliif, 3 METOIO 3a1I00ITaHHs HEMUHYYWM aTakam. ¥ miii cripasi Cyn
[IOCTAHOBHUB, III0 3aKOHOAABCTBO, SKE J03BOJISIE MACOBE CIIOCTEPEKEHHS, He 3a0e3neuye HeoOXiAHUX rapaH-
Till IPOTHU 3JIOBKUBAaHb, OCKUIBKM HOBI TEXHOJIOTIi HO3BOJISIFOT BJIaJi JIETKO IIEPEXOIUIIOBATH BEIHMKI 00CITH
JAHWX, 0 CTOCYIOTHCS HABITH 0Ci0, sIKi He HalleXKaTh /IO KaTeropii, Ha Ky CIiodaTrKy Oyia cipsiMOBaHa orepa-
ist. binmpire Toro, 3aX0mu TaKOro poy MOXKYTh OyTH MPHU3HAYEHI BUKOHABYOIO BIAI0I0 0e3 OyIbh-SIKOTO KOHT-
pomto i 6e3 Oymb-AKoi OLIHKKA TOTO, YM OyJM BOHH AIMCHO HEOOXITHUMH, a TAaKOXK 32 BIJICyTHOCTI OyIb-SIKOTO
e(heKTUBHOTO CyZJOBOTO a00 iHIIOTO 3ac00y MpaBoBOro 3axucty [14, §§ 68, 73—89]. OcHoBHwmif aprymenT Cymy
TIOJISITAB y TOMY, IO B YTOPCHKil IPaBOBiil cucTeMi Oyiio He TIOCUTh TapaHTild, TOMY MOPYIIEHHS OyJI0 BU3HAHO
omxHoronocHo. 3a crartsimu 6 Ta 13 KonseHtii Cyx mopyiieHHsI He BCTAHOBHB.

[Tonpwu Te, gK 3a3Ha4MB y CBOTH okpemiii (301kHIH) aymi cynns €CII Bin [Topryramnii [1ayno IlinTo ne
Annbykepke [14, §§ 1-2], Ilanara B mpomy pimieHHi Bigxuimwiacs Bif miaxoxy Bemmkoi [lamatu, yxBameHoro
y cmpasi «Poman 3axapoB mpotu Pocii», 0cobarBO B MUTaHHAX HEOOXiTHOCTI 3aXOJiB TAEMHOTO CIIOCTEpe-
KEHHS Ta PiBHS MiJ03pH IIOAO 0ci0, 3a SIKUMH BOHO NPOBOIUTHCA. Cynas MiAKpECiMB, 10 BUKOPUCTAHHS
3arajJbHOl «IHOWBiTyaIbHOI MiO3pH» € 3aHAATO HEYITKUM i JO3BOJISIE HAAMIPHE BTPYyYaHHS B IIpaBa JIOAUHU
0e3 HaJIeX)KHUX TapaHTill, 0 MOXE MPHU3BECTH [0 3JI0BXHMBaHb 1 MOPYIIEHb OCHOBHUX IPaB, TAKUX SIK MIPABO
Ha [IPUBATHICTb, 110 CyNepednTs nigxony Benukoi [lanary, sika Haronomrysasa Ha O1IbII CTPOTUX BUMOTaX 10
iZ03pH Ta CYIOBOTO KOHTPOJIIO.

VY cmpagi «Akgiin npotu Typeuunnan», Ne 19699/18, §§ 178—181, pimenns Big 20 mumas 2021 poxky,
3aBHUK CKap>XMBCS Ha MOPYLICHHS HOro mpasa Ha cBOOOLY Ta 0COOMCTY HEAOTOPKAHHICTh Yepe3 HE3aKOHHE
30upaHHA Ta 30epiraHHs JaHWX MPO Horo koMmyHikarii. [1i yac moyaTkoBOro JOCYI0BOTO yB’SI3HEHHS 3asB-
HUKa BICHOBOK ITPO Te, IO BiH BUKOPUCTOBYBaB 3aln(poBaHy cucreMy oOMiHy noBimomieHHsMu ByLock,
OyB €IUHIM JIOKAa30M, SIKHI OyB HaJlaHWH 7151 OOTPYHTYBaHHS MiI03pH Y CKOEHHI HUM 3nounHy, Cyn miakpec-
JIUB, 1110 BUKOPUCTAHHS TAKUX JOKA3iB SK €JMHOI MJICTaBU Ui MiZO3PHU MOXE BUKIIMKATH HU3KY AETIKaTHUX
MMMTaHb, OCKLUITBKH 32 CBOEIO MIPUPOJIOI0 TIPOIIeypa i TEXHOIOT11, 3aCTOCOBaHI i1 9ac 300py IUX JT0Ka3iB, Oymn
CKJIQJIHUMH 1, BiJIMTOBITHO, MOTIIM 3MEHIIIUTH 3/IaTHICTH HAI[IOHAJHHHUX CY/IiB BCTAHOBUTH iX aBTEHTUYHICTb,
TOYHICTS 1 ITiCHICTE [12, ¢. 107-108].
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VY cmpasax «Centrum for rattvisa mpotu [IBemii», Ne 35252/08, § 261 Ta «Big Brother Watch Tta inmi
mpotu Criomydenoro KopomiBctBay, Ne 58170/13 62322/14 24960/15, §§ 322-323 nBa pimenHs Bemukoi
[Manaru Bix 25 tpaBHsa 2021 poky, 3assBHUKH CKapKIIIKUCS HA MacoBe 30MpaHHs Ta 30epiraHHs NepCcoHaTbHIX
JnaHux 0e3 HaJeXHOIro HarIILy 1 KOHTPOJIO, a TaKOoX HPOTECTyBaJld MPOTU MPOTrpaM MAacoBOIO CIOCTEpe-
KEHHS, 1110 TOPYILIYIOTh IXHE IMPaBO HA IPUBATHICTH, Cy/ IPSIMO BU3HAB, 110 BUKOPUCTAHHS PEKUMY MacoBOIO
MIEPEXOIUIEHHsI caMme 10 cobi He cynepednTs cTarTi 8 KoHBeHwii, 3BaXkaroun Ha MOLIMPEHHS 3arpo3, 3 SKUMHU
Hapasi cTUKaroThes [lepkaBy Bl MIKHAPOAHUX MEPEK BOPOXKHX AKTOPIB ACPKaBHUX UM HEACP)KABHUX, 110
BUKOPHCTOBYIOTh [HTEpHET ISl CHUIKYBaHHS, @ TAKOXK Ha 1CHYBaHHS Je/lai O1IbII CKJIAAHUX TEXHOJIOTIH, 1110
JAr0Th 3MOT'Y IIUM Cy0’€KTaM CIIJIKyBaTucsi, He Oyayuu BusiBneHUMH. OgHak Cya Harojocus, 110 3 OIVIAAYy Ha
MTOCTIHHUN PO3BUTOK CYYaCHUX KOMYHIKAIITHUX TEXHOJIOTiH, 1OT0 3BUYaiHNHN MiAXiT IO PEKUMIB ILITEOBOTO
CIIOCTEpEKEHHS IOBUHEH OYTH aJanTOBaHUN IJIs BiJOOpaKeHHS CIIeTIN(IIHNX 0COOINBOCTEH PEKUMY MacCo-
BOTO MEPEXOIUICHHS 3 ONIALY Ha PU3UK 3JI0BKMBAHHS OBHOBAXCHHSIMH HA MAacOBE IIEPEXOIUICHHS 1 3aKOHHY
HEOOXiTHICTh TOTPUMAHHS TAEMHUII B TAKUX OTEparisx. 30KpeMa, e Mmporec MOBHHEH OyB ITianaaaTH ITi]T
IO «HACKPI3HUX TapaHTii», M0 03HAYaE, [0 HA HAIIOHATBHOMY PiBHI Ha KOXKHOMY €Talli poIlecy MOBHHHA
MIPOBOJIUTHCS OIlIHKA HEOOXIAHOCTI Ta MPOMOPIIHHOCTI BXHUTHX 3aXOJiB; II0 HA MAacoBe IEPEXOIUICHHS i3
CaMOro TOYaTKy Ma€ Ha/IaBaTHCs HE3aJIeKHHH O3B, KO 00’ €KT 1 MacmTabu omeparlii BU3HadeHi; i 1o 3a
oTIepari€ro Mae 3iHCHIOBATHCS HATIIS 1 HE3aIKHUN po3Tiisiy ex post facto [12, c. 108].

VY cnpasi «I'myxin mpotu Pocii», Ne 11519/20, §§ 86, 88-90, pimenns Bix 04 mumast 2023 poky, 3as1B-
HUK CKapXKMBCS Ha MOPYLICHHS HOro mpasa Ha MPHUBATHICTH Ta CBOOOAY BHPAXKEHHS NMONAAIB uepe3 Hesa-
KOHHE IePEeXOIIeHH Ta 30epiranHs Horo xoMmyHikamii. Cyn ymnepiue po3mIsSHYB MUTAaHHS BUKOPHCTAHHS
TIOJTIIII €10 TEXHOJIOT11 po3mi3HaBaHHs oOmmyads. Lls TexHomoris Oyina 3acTocoBaHa s ileHTU(IKaIlii 3aIBHUKA
3a ¢ororpadisMu Ta Bifeo, OMyOIikOBaHUMH Ha MyOnigHOMY KaHam Telegram, a Takox AJist HOTO PO3IIYKY
Ta aperTy IIiJ 9ac Moi3akud B MeTporoniteHi. Cyn BiA3HAUNB «TyKe IHTPY3UBHHUI XapakTep IUX 3aXOJiB»,
3a3Ha4YMBIIN, IO AJIS TOTO, 1100 Taki METOAM BBAXKAIHUCS «HEOOXITHUMHU B IEMOKPAaTHYHOMY CYyCIHIJIbCTBI»,
HeoOXiZHE JOCUTH BaroMe OOIPyHTYBaHHS, IPHUOMY HAWBHILI BUMOTH OOIPyHTYBaHHS CTaBISATHCS JJO BUKO-
pHUCTaHHS TEXHOJIOTI] po3mi3HaBaHHS 00IMYYs B peanbHOMY 4aci. Cy/ TaKoX MiJKPECInB, 10 3asiBHUK OyB
INPUTATHYTHH 10 BiANOBIAANBHOCTI 3a HE3HAYHE MPABOMOPYILICHHS, LIO0 MOJSTajo B MPOBEACHHI OJUHOY-
HOT JIeMOHCTpaIlii 0e3 TmoneperHbFOTO MOBiAOMIICHHS, 06€3 OyIb-sIKNX OOBHHYBaueHb Y BUMHEHHI CepHO3HIX
[IPaBONOPYIIEHb MiA Yac JeMOHCTpaliil, TAKUX SIK HEPEIIKOIKAHH TPAHCIIOPTY, IMOIIKOPKEHHSI MaifHa YU
HacCHJIBCTBO. Y Takux obcraBuHax CyJ BUPIIIKB, 10 BUKOPUCTAHHS TEXHOJIOT1] pO3Mi3HaBaHHS 00IMyYs AT
imeHTHdiKaIii 3asBHUKA Ta HOTO PO3IIYKY ¥ apemITy He BiAMOBINAN0 «HArajdbHIN CyCHiIbHIN MOTpedi» 1 He
MOTJIO OyTH BH3HAHO «HEOOXITHHM y AeMOKpaTHYHOMY cychinbeTBi» [12, c. 108]. Cyn xoHCTaTyBaB mopy-
meHHs crareit 8 ta 10 Kousenmii.

CranoMm Ha Oepesenpb 2025 poky, 3rigHo 3 6a3or0 qannx Cyny HUDOC, y npakrumi €CII e mumre Tpu
PIIIIEHHS, B IKUX MPSIMO 3Tay€ThCS CIIOBOCTIONYYECHHS IITYIHUH iHTENeKT» (anen. artificial intelligence), ane
[Toci6uuk 3 mpenenenTaoro npasa Cyny [12] ix He 3ragye.

VY cmpasi «Sigurdur Einarsson Ta inmi mporu Icaannii», Ne 39757/15, pimenns Big 4 depBHS
2019 poky, Cyn po3misgaB MUTAaHHS 3aKOHHOCTI 300py 1 0OpoOKH MepcOHANhHHUX AAHWUX. 3aSBHUKU CTBEP-
JOKYBAJH, 0 iXHI IpaBa, 3rixHo 3i ctartsamu 6 Ta 8§ Konsentii, Oymu mopymieni. 11 3ragyBaBcs B KOHTEKCTI
crarti 6 KonBenii, wactuau 1 Ta 3(b) i (d). 3a cioBamu 3aBHUKIB, Y KPUMIHATBHOMY IPOBAHKEHHI ITPOTH
HUX iM OyJIO BiZIMOBJIIEHO y IMOBHOMY JOCTYII JIO CHpaBH, 10 Oynaa B 0OBHHYBadeHHS, JOCTYI OyJIO HagaHO
JIMILIE 0 YAaCTUHH «JIOKYMEHTIB PO3CIiLyBaHH:», BUSBICHUX CHCTEMOIO EIEKTPOHHOTO BUSBIICHHS IiJ Ha3-
Boto «Clearwell». Xoua Cyn me BusHas nopymenss CKIUI, cynns €CIUI Binm Anbanii apian [TaBmni ormry0Omi-
KyBaB YaCTKOBO PO301KHY OKpeMy AYMKY, IO CTOCY€THCS IIhOTO MHUTaHHA. 3a oro cioBamu, €CIUI y mii
cipaBi «BuOpaBmm o0xin Tecty Van Wesenbeeck (MeTon, sikvii BUKOPUCTOBYETHCS IS OIIHKH ITOPYIIEHHS
npas monuan €CII, — asmopu) Ha KopuCcTh T100aIBHOT KOHCTATALli1, 10 3arajibHa CIPaBEIJIUBICTb CyIOBOTO
nporecy He Oyna MopyuieHa, pillieHHs! YUHUTh BEAMEXKY MOCIYTY SCHOCTI Ta MOCIiZOBHOCTI HAIIOI CyJOBOI
MIPAKTUKU Ta YIIyCKa€ MOXKJIMBICTh BUCIOBUTHCS LIOAO CKJIAJHHUX MUTAaHb HA IIEPEXPECTi HOBUX TEXHOJIOTIN
i mpoOIIeM 3 BETTHKOIO KiIBKICTIO ToKa3iB» [15, § 4]. Bin 3BepHYB yBary Ha Te, III0 TEXHOJOTIYHHI TTporpec
MOJKE TIOCTaBUTH ITiJ] CYMHIB 3arajJbHOMPHIHATI TPUHIUIIH, 30KpeMa IPUHITUT piBHOCTI cTopiH. Cya omHOTO-
JIOCHO BU3HAB NOPYIIeHHS YacTuHU | cTarti 6 KoHBEeHIIi1, BIIXWINBIIH 1HIII CKapTH.
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3aranom, cynns [laBni y cBoiit okpemiit gymi 3raaye LI kxinpka pasiB, 3a3HaYMBINH, IO «CYAH TPH-
HaitmMHI aBOX topucaukiii (CrmomydeHoro KopomieTBa Ta Ipnanmii) cxBammim BHUKOPHUCTAaHHS TEXHOJOTIY-
HO-aCHCTOBAHOI'O OIVISILY JOKYMEHTiB, BUKOpUCTOBYIo4UH (opmy LI, BinomMy Sk MpeANKTUBHE KOLYBaHHS, A
IiJIeH eTeKTPOHHOTO PO3KPHUTTS iH(opMaIlii B 3HAUHUX MUBIIFHUX CYIOBHX mporecaxy» [15, § 15], mo Takox
MOX€ 3aCTOCOBYBATHCS 10 KPUMIHAJIBHUX CIIPaB 3 MOAIOHOIO ckiIaaHicTIO. Cynas MiAKPECHIIOe «CKIAIHICTh
aHaJIi3y BEJIMKHX Ta B3a€MOIOB’ I3aHUX OOCSITIB TaHUX PO3CIIiAYBaHHS, HE3aIEXKHO BiJ] TOTO, Y1 BUKOPUCTOBYE
JTIOAMHA «JTHIIIe» JIFOACHKHUHA IHTEICKT, UM i qomomarae 11 [15, § 21].

VY cmpasi «Verein Klimaseniorinnen Schweiz ta inmi nporn HIBeitnapii», Ne 53600/20, pimeHHs
Benuxkoi [Tanaru Bix 09 xBitHA 2024 poky, Cyn po3TissHyB MTUTaHHS BUKOPUCTAHHS TEXHOJOTIN TSI MOHITO-
PHUHTY 1 KOHTPOITIO 32 MyOIIIYHIMH TIPOTECTaMH, 30KpeMa JIjIsl BUSBICHHS Ta ifeHTrdikaii ocid, mo 0epyTh
yuacth y neMmoHctparisx. LI sragyerbes y myskTi 181, ne 3a3HavdaeTses, mo KomiTeT 3 eKOHOMIYHHX, TIOi-
TUYHHX, COMabHUX Ta KynbTypHHX paB OOH y cBoemy 3ayBaxkeHHi 3aranpHOTO Opsaky Ne 25 (2020) mpo
HayKy Ta €KOHOMIiYHi, COIialibHi Ta KyIbTYpHi npaBa (myHKTH 1 b), 2, 3 Ta 4 crarti 15 MiXXHapOTHOTO TAKTY
PO €KOHOMIYHI, COIialIbHI Ta KYJIBTYPHI MpaBa) MiAKPECINB BaXIIMBICTh MDKHAPOIHOI CIIBMIpAIll IS BUPi-
[IeHHS HaHOUTBIINX TII00aTbHIX PU3HKIB, TIOB’I3aHMX 3 HAYKOIO Ta TEXHOJIOTISIMU, «TaKHUX SK 3MiHa KJIiMary,
IIBU/IKA BTpaTa 0iOpi3HOMAaHITTS, pO3po0Ka HEOE3MeUHNX TEXHONOTIH, TAKAX K aBTOHOMHA 30p0si Ha OCHOBI
HITYYHOTO 1HTENEKTY, a00 3arpo3a 30poi MacoOBOTO 3HHUIIEHHS, 30KpeMa saepHoi 30poi...» [16, § 181]. Xoua
kxoHkpetHo LI y cmpasi Oinbiue He 3ragyBaBcs, Cyn po3nisgaB IMUTaHHS 3aCTOCYBaHHS HOBITHIX TEXHOJIO-
riil ans posmizHaBaHHA 0ci0 1 300py iHoOpMarii, Mo MoTeHHmiiHHO Mormu O BKItouatn anroputmu LI ams
posmizHaBaHHs 00mmy. Cyn 3a3HAYWB, 0 BUKOPUCTAHHS TAKUX TEXHOJOTIH Mae OyTH OOMeEKeHe 1 peTeNbHO
periaMeHTOBaHe, 1100 YHUKHYTH NOpPYLICHb IpaBa Ha MPUBATHICTS, 1 3aCTEpir BiJl HAAMIPHOTO 3aCTOCYBaHHS
aBTOMAaTH30BAHUX CHCTEM 0e3 HaJeKHUX FapaHTii AJIs 3aXUCTy MPaB JIIOAUHH.

VY cnpagi «Cilin Georgescu npotu PymyHii», Ne 37327/24, yxBana momo HenpuiHATHOCTI Bif 11 moToro
2025 poxy, 3asBHUK — KaHAUAAT y nipe3uaeHTn Pymynii Kemin J>xopmkecKy mojgaB cKapry y 3B s13Ky 3 pillleH-
M KoncruryniitHoro cyny PymyHii ckacyBaTu pe3ynbTaTé HEpIIOro Typy MPe3uAeHTChKUX BHOOpiB. 3asB-
HUK TTocuiaBcs Ha crarTi 6, 10, 11 Ta 13 Konsenmii Ta crartio 3 Ilpotokony 1 o Konentii.

KonctuTymifinuii cyn 3a3Ha4uB, 10 MPE3UASHTCHKUN BUOOpUYHil iporiec OyB MOPYIISHHIA Ha BCiX eTa-
I1ax, CIIOTBOPIOIOYM CBOOOY rONOCYBaHHSA I'POMAasH 1 HOPYIIYIOUH NpaBuia piHaHCyBaHHSA BUOOPUOi KamIia-
Hii. Bin migkpecnus BaxmBicTh goTpuMaHHs Korctutynii PymyHil Ta 3akoHOIaBCTBa, a TAKOXK TO3UTHBHE
3000B’s3aHHS JepKaBU 1 11 HelTpaniTeTy, nocuinarourch Ha « Tinymauny nexiapaunito Konekcy HanexxHoi npak-
THKH y BUOOPYHX CIpaBax MOA0 HU(PPOBUX TEXHOJIOTH Ta INTYYHOIO 1HTEIEKTY», NPUHHATY BeHenianchkoro
KxoMiciero Ha 141-if mneHapHii cecii (Beneris, 6—7 rpynas 2024 poky), KoHcTUTyIiitHHIA Cy/l TaKOXK BKa3aB
Ha TIOPYIICHHS IpaBa BHOOPIIiB Ha TOYHY iH(POPMAIIIFO Ta 3aXHCT BiJ MaHIMYIALIN, 30KpeMa depe3 arpecuBHe
IIPOCYBaHHS KaHIUIAaTaMHU CBOiX MOBIJOMJIEHb 32 JOIIOMOTOIO aJTOPUTMIB MacMeaia-miardopmM, IepeBaxxHo
kuTaiicekoi conmMeniitaoi margopmu TikTok, mo o6iiinuio BHOOpUe 3aKOHOIABCTBO 1 MPU3BENO 10 Ne3iHdop-
Martii. Kpim toro, KoHcTHTYMiiHHN CyI BiJ3HAYWB TOPYIISHHS MIPUHIIAITY PO30POCTi (hiHAHCYBaHHS KamIia-
Hii, OCKUTBKH OJTMH 13 KaHAWJATIB 3asBHB MPO BiJCYTHICTh BUTPAT, IO CYNEPEUnyIo JAaHUM aHaIi3y.

€CIUI ne 3naiimoB nopymenss crarei 6, 13 Konsentii Ta crarti 3 [Ipotokony 1 go Konsenmii. ll{omo
MokiuBoro opytreHHs crateit 10 ta 11 Konsentii Cyn 3a3HauunB, 1110 3asBHUK HE BUCYHYB KOTHUX (haKTH4-
HUX Ta IOPUIUYHAX apTYMEHTIB Ha MATPUMKY CBOiX ckapr [17].

VY Oynp-siIKOMy BUIIaJKy B KOHTEKCTI L€l CpaBH BapTO 3BEpHYTH yBary Ha «TilymauHy aexiaparito
Kozmekcy HasexHOI MpakTUKU y BUOOPYMX CIIpaBax LIOA0 HHU(POBUX TEXHOJIOTIH Ta MITyYHOTO 1HTEJIEKTY»
(2024) (mamani — Hexmaparis) [18]. Jexmaparis po3misgae IpUHITUIN, SKi MaIOTh OyTH TOTPUMaHi B yMOBax
BIIPOBAKEHHS HOBITHIX TEXHOJOT1H, 30KpeMa nmudpoBux TexHoorii Ta L1, y Bubopdi nponecu. Bona Haro-
JIOIITy€ Ha BaXKIIMBOCTI 3a0€3IedeHHs PO30POCTi, PIBHOCTI Ta CHPaBEMITUBOCTI BHOOPUHX KaMITaHil, 3aXHCTy
mpaB BHOOPIIIB i 3a0e3MeveHHs JeMOKPaTHIHUX TPUHITUITB Y pa3i BUKOPUCTAHHS IIUX TEXHOINOTIH. Jlekmapa-
IS T IKPECITIOe HeoOXiTHICTh 3aKOHOJABUOTO PETYIIOBAHHS /IS 3ar0o0iraHHs MaHIITyJISIIIsIM, 30KpeMa depe3
ITOPUTMH Ha I1aTdOopMax COLIATIBHUX MEPEIK, & TAKOXK 3aKJIMKAE 10 TIOCHIICHHSI MIP)KHAPOIHOI CIiBIpaNi ISt
PO3pOOKH Ta iIMIUIEMEHTAIIi] eTUIHUX CTAaHJAPTIB y bOMY KOHTEKCTI.

Mpu nepexoHani, mo Jleknapaiist Moxe OyTH KOPHCHOIO At MaiOyTHBOI mpakTuku Cymy, OCKUIBKH
Ha/a€ OPIEHTHPH Ul TIyMadeHHS IHUTaHb, [OB’SA3aHMX 3 BUKOPUCTaHHAM IM(poBuxX TexHomorid Ta LI
y BuOOpuMx mpornecax. Bona moxe gonomortu Cyay OLIHIOBATH BHIAAKH, KOJIH I TEXHOJIOTIi MOPYLIYIOTh
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IIpaBa JIIOAMHH, 30KpeMa MpaBo Ha BUIbHI BuOOpH, 3rimHO 31 crarreto 3 Ilepmoro mpotokony no Konsen-
uii. Pexomenanii ta npuanmnm Jexnapariii MOXXyThb CIIyTyBaTH BaXKJIMBHM iHCTPYMEHTOM JUIS 320€3IEUEHHS
TOTPUMAaHHS TIPaB JIOMUHH B yMOBaxX NU(POBi3allii Ta po3BUTKY iHPOPMAIIfHAX TEXHOIOTIH, SIKi BIUTMBAIOTh
Ha IEMOKPATHYHI IPOLECH.

Ornmsimatoun pimreHHs, 3a3HadeHi B [lociOHMKy 13 cynoBoi npaktuku €CILUI — «3axucT maHnx», MoXHa
3poOWTH KiJTbKa MIPOMIXKHUX BUCHOBKIB. JKomHe 3 pilieHs, o HaBeaeHi B po3auti « TexHomoriyanid mporpec,
ANTOPUTMH Ta MITyYHUH IHTENEKT», He MICTUTh ipsiMoro nocwianHs Ha L. Y 6insmocTi pimens Cyp Bin3Ha-
Yyae TEXHOIOTIYHHUHN Mporpec He SK MpoOIeMy Y 3arpo3y AJs IpaB JIOAWHH, a K GaKTop, sIKUi ciig Bpaxo-
BYBAaTH y Pa3i CTBOPEHHS MEXaHI3MIB 3aXUCTy MIPaB JIIOAWHH, 30KpeMa 1yisl 3a0e311eueHHs IPUBAaTHOTO JKUTTS.

binbwicts nopymens CynoM BcTaHOBiIEHO 3a ctartero 8 Konsenuii. Kpim Toro, Ha nogatok mo BcTa-
HOBJICHHS IIOPYILEHHS [IPaBa Ha MOBary A0 MPHUBATHOTIO 1 ciMeHHOro XUTTS Cyx TaKOX 3HANIIOB MOPYIIEHHS
crareit 5 («Akgiin mpotu Typeuunnu») Ta 10 («Big Brother Watch ta inmn mpotu Crnomydenoro Kopouris-
ctBa» 1 «Imyxin mpotu Pocii») Koneermii. CTBepmkyBaHe 3asBHUKAMH MOPYIIEHHS CTAaTTi 6 OyJ0 IeTaibHO
postsiHyTO CymoM y crpaBax «Szabd Ta Vissy npotu YropmmHam» Ta «[myxin mporu Pocii», oqaax €CII
TIHIIOB BUCHOBKY, III0 HEMa€e HEOOXiTHOCTI PO3TIIAAATH I1i cKapru 1mono crarti 6 Konsenmii. Ham Bugaetses
HE00aYHUM NPUITYCKaTH, 110 cipasy, o’ s3aHi 3 LI, B npaktuui Cyay Tak uM iHaKIIe 30cepekeHi HaBKOJIO
crarti 8 Konsenuii. IlpaBo, rapanToBane crarTero 8, € iHTErpOBaHUM Ta 0araToacleKTHUM IPaBOM, SIKE 0XO-
IUTIOE KiJTbKa acTeKTiB MpuBaTHOTO XHUTTA. Sk minkpecnus Cyn y cBoeMy pimieHHi y crpaBi «Breyer mpotu
Himeyunnm», cTarTs 8 3axuiiae, 30KkpeMa, «IpaBo HA iAEHTHYHICTH 1 0COOMCTHI PO3BUTOK, a TAKOXK IPABO
BCTaHOBITIOBAaTH Ta PO3BUBATH CTOCYHKH 3 1HIIIMMU JIFOABMH Ta i3 30BHIIIHIM cBiTOM» [13, § 73].

HasBHmii cTaH pedeil nae miacTaBH Uil KOHCTATallil TOrO, 10 OCHOBHUM KOHTEKCTOM, B SIKOMY MOXKE
¢irypysaru LI Ta TepmiHOIOTis, IO 3 HUIM OB’ si3aHA («BENHKI JaHi», «MaIlIHHHE HABYaHHS, «TITHOOKE HaB-
YaHHS», «CHIbHUH Ta crmadkuit LIy Tomo), B mpenenentHomy mipaBi Cymy, € CyoBi pimeHHS y cdepi 3aXxu-
CTY 1 00OpOOKH TIEpCOHANBFHUX JTAHUX Ta BTPATH KOHTPOIIO HAJl HUMU, 30MpaHHs, 30epiraHas, BUKOPUCTAHHS
i momupeHHs iHQOpMaIii Tpo MpUBaTHE KUTTSA Qi3UIHOT OCOOH.

3pemiToro, BicTps mpobieMu UM HEe 00OMeXyeThes, mpaktuka Cymny y crpaBax «Sigurdur Einarsson
ta iHmmn nporu Icmanaii», «Verein Klimaseniorinnen Schweiz Ta inmm nportu HIBefinapii», a Takox «Calin
Georgescu nipotu PymyHii» 103BOIIsSI€ TPUTYCTUTH 3 TI€IO YH iHIIOK MipOO MMOBIPHOCTI, IO CHCTEMHU Ta
3aco0u Il B HaiOmmxkuoMy MailOyTHHOMY MOXYThH 3adilaTd HE OIHE IpaBo, rapaHToBaHe KoHBeHwiero,
a KiJIbKa, 30KpeMa MpaBo Ha cBOOOIY Ta 0COOMCTY HEAOTOPKAHHICTh, IPABO Ha CIIPAaBEAJIMBHI CYI, IPaBO Ha
cBOOOY BUpaKEHHS MOTIISATIB.

Hacawmxkinerns BapTo ocob6nmuBo Bim3HaunTH, mo €CIIJI Bkpaii pilko BHKOPHUCTOBYE JIEKCEMY «IITyYHUH
inTenek™ (aHr. artificial intelligence). 3 ypaxyBaHHSIM JIGKCHKH CyTOBOI MIPAKTUKH, HAYKOBUX JKEPEN Ta ix
iHTepIpeTaii mix vac podboTu 3 iHpopMmariitHo-nionrykoBoto 6a3oro qaanx HUDOC, mo6 3HaiTi BiAmOBiqHI
pimennst Cyny mono 3actocyBanss LI, My paaumo a7l MOAaNbIIMX HAYKOBHUX PO3BIIOK Y IIbOMY HampsMi
KOMOiIHYBaTH Taki KJIOUOBi cioBa: artificial intelligence, Al, algorithm, machine learning, data protection,
privacy, personal data, surveillance, data processing, automated decision-making, digital technologies,
privacy rights, transparency, freedom of expression, right to a fair trial, digital rights.

OTxe, 3 BUKJIaCHOTO BUILIE MOXKHA IIMTH KiTbKOX BUCHOBKIB.

[licns y3aranpHEeHHS HOIIYKY Ta aHali3y pe3yJbTaTiB MOXKHA 3pOOMTH BHCHOBOK, IO JI0 LBOTO Yacy
€CIUI ne po3msanas cnpas, 6e3nocepenabo noB’sizanux i3 LI, xoua I, 6e3nepeuno, Moxxe CTOCyBaTUCS
KITBKOX TIpaB, 3axuieHnx KoHBeHIiero, 30kpema ctartsimu 8, 5—6 ta 10. 3a pe3ynsraTamMmul MpOBEIEHOTO y3a-
ranbHeHHs cynoBoi npaktuku €CILJI My He 3Halinum pimens (Ta yxBan) Cymy, y sxux I 6yno 6 Bu3HaHO
MOPYIIHUKOM TIpaB 0e3 JIIOICHKOTo BTpydaHHs. PileHHs yxBaltoBanu Jep)kaBHi a00 MPaBOOXOPOHHI OpraHu
nepkaB-ydacHunb Konsenuii; I Hikonu He AiIB aBTOHOMHO, pUiiMaroun pilieHHs 6e3 BTpy4aHHs JFOIUHH.
VY npakruni Cyxny LI po3risgaeTbes BUKITIOUHO K iHCTPYMEHT 1 METOJ IPUHHATTS PillieHb, CHCTEMa Ta 3aci0
BHUKOHAHHS 3aBJaHb, 5IKi 3a3BUYall IOTPEOYIOTh JIIOACHKOTO iHTEJIEKTY.

[ompu Te, 1m0 HAyKOBLI ¥ NPaKTHKH 3a3HA4Yar0Th, 10 CUCTEMA 3aXHCTy IpaB JIOAUHU NepedyBae mifg
3arpo3010 yepe3 CTpiMKuil po3BuTOK LI, My 3HalIM JMIe HEYUCIIEHH] 3raKy IO L0 MPoOIeMy B Ipak-
tuni Ta pimenaax Cyay. [Ipore ue He o3Hauae, 1m0 3 yacom Cyay He AOBEIETHCS YacTillle po3MIsAgaTH CIIpaBy,
moB’si3aHi 13 LI, ockinbky BiH aenaii OibIle MPOHWKAE B HAIIE KUTTS Ta Ma€ BENWYEC3HUI MOTEHIAN A
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po3BuTKy. Lle Moxe BUMaraTy 3MilHEHHS MIKHApOAHOI CIiBIIpali Aep:kaB-yyacHulb KoHBeHI1, 10 cripusi-
THUME NOCUJICHHIO €()EeKTUBHOCTI IPaBOBOTO PETYNIOBAHHS.

AnocTepiopHUM MiATBEPIKEHHSIM TaKOTO CTaHy peueil MO)Ke CIyryBaTH BBEACHHS B IO 2 CEpIIHS
2024 poxy Akra npo mryunuil inTenekt (EU Artificial Intelligence Act) €Bpomneiicbkoro Corosy, Pernmament
(€C) Ne 2024/1689 [11]. HopmarusHwuii akt, yxsaneHuit 13 6epesnas 2024 poxy €BponeiichbKUM MapIaMeHTOM,
HaOpaB ynHHOCTI 1 cepmHsa 2024 poky, cTaBIIi 000B’I3KOBUM IS BCiX AepxkaB-wieHiB €C Ta Pagn €Bporn,
o nepedyBaroTh mif ropucaukiicro €CCIUL 3 omsay Ha 9ac, HeoOXimHUN as amanTamii iHAYCTpii, miAro-
TOBKHM HaIliOHAIFHUX YPSAiB Ta pO3POOKM HOPMATHBHOI 0a3u, ska 3a0e3neduTh e(heKTHBHE 3aCTOCYBaHHS
nporo PermamenTy, HaOMIMKINM 4acoM MOKHA OYiKYBaTH, 0 (Di3MUHI Ta IOPUINYHI OCOOM 3 IOPHUCIUKIIT
nepxas-wieHiB €C 3BeprarumyThest 10 €CILJI, ockinpku moTpumanHs 3akoHOMaBcTBa €C He Oyne BUIIpaB-
JaHHAM JUT TOPYIIEHb [IPaB JIIOAWHY, OB’ I3aHKX 13 BUKoprcTaHHsIM LI.

MixHapoaHa Cy[liBCbKa CIUTBHOTA PO3TIIAAac Jenani Oiiblle Cpas, OB’ I3aHUX 13 BUKOPUCTAHHIM
cucreM i 3aco0iB II. Xoua Oinbmricts Takux cnpa posrnsgaetses y CLHA ta KHP, nepxapu-unenu Pamu
€Bporn, 1o epeOyBaroTh i opucaukiiero €CIJI, Takox ykxe MaroTh pillIeHHs HalliOHAEHUX CY/IiB, TTOB’f-
3aHi 3 TexHonorisimu LI. Jlo Toro B YkpaiHi B €1MHOMY JepKaBHOMY PEECTPi CYIOBHUX PIllIeHb 3’ ABISIETHCS
nenaii Oible crpas, M0 CTOCYIOTHCS BUKOpUCTaHHS TexHomorin 1.

VY Oyne-sikomy pazi €CILI maBpsn un yHMKatuMme crmpa, noB’sizanux i3 LI, mpore texnomorii I
(cnaOkuit LI), iMOBiIpHO, 3aMIIATUMYTHCSI IHCTPYMEHTOM MOPYIIECHHS IPaB JIOANHHM, a HE CAMUM MOPYIIHH-
KOM — IIOHAHMEHIIIE 10 TOTO Yacy, TOKH Y chepH XKUTTS JTIOAUHH He yBiiayTh crinbHuil LI, MoxIuBOCTI SIKOTO
BXK€ HE MOCTYNAaTUMYThCSI KOTHITUBHUM 3410HOCTSIM JIIOOMHH, a 32 HUIM — «CYIIEPIHTENCKT» a00 «HAAPO3yM».
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AHomauis. Y cTaTTi po3rnsaHyTO NUTaHHA CKacyBaHHS IHCTUTYTY Hapagyol KiMHaTW nig 4Yac yxBareHHs
CYLOBOrO pillEHHS B LMBINIbHOMY CYOOYMHCTBI, NepeBaru, Hegonikv Ta BUKITMKM JaHOro HoBoBBeAeHHS. Mia-
KPECneHo, L0 OCHOBHOI 3aropyKok 3aKOHHOMo Ta CrpaBeAfIMBOIO CyAOBOIO PIlLEHHS — € HEe3anexHICTb,
0Ee3CTOPOHHICTb Ta 06’EKTMBHICTL Cyaai. 3ayBaXKeHo, L0 Y HayKOBOMY MOfi BiACYTHSA €QuHa AyMKa CTOCOBHO
BKa3aHOro NUTAHHS: OAHI CXBanbHO CTaBMSATLCS 40 3anponoOHOBaHMX 3MiH, B TOM Yac SIK iHLUi, HaBnNaku — Harno-
NAralTb Ha 3arnuLLEHHI NonepeaHbOro NOPSAKY yXBarneHHs CyAoBUX pilleHb. ABTOP po3rnsgae HaykoBi Noro-
KEHHS Pi3HMX NO3ULiNA, BUCIOBNIOKYM CBOKO BMACHY TOUKY 30pY.

BrokpemneHo NonoXeHHs Woao npobnemMHmx acnekTiB yKLUiOHyBaHHS Hapaa4yux KiMHaT y cygax. B nepuuy
yepry, 3BepTaeTbCs yBara Ha matepianeHy 6a3y. [No-gpyre, He 40 KiHUS 3’ACOBaHMM Ha MpaKTULi € NUTaHHS
LLIOZIO MOXITMBOCTiI KOPUCTYBaHHS 3acobamum 3B’A3Ky B Hapaadin kimHari. [Mo-TpeTe, He pernameHTOBaHO B 3aKO-
HoOaBCTBI Yac nepebyBaHHA cyaai B HapadJivi KiMHaTi, MOXMIMBICTb 34iMCHEHHS NepepB Ta ixX TpuBanicTb.

ABTOPOM BU3HA4YEHO, O BUXiA cyadi (CyaqiB) oo Hapagyoi KiMHaTK € CBOEPIOHOK rapaHTielo BiACYTHOCTI
BMMMBY Ha CyA, BMNMMBY Y4aCHWKIB Cy4OBOro NpoLecy Ta NPUCYTHIX Ha CYTHICTb CNOPY, TUCKY Ha CYAAt0 B Pi3HWUIA
cnoci®. CTBepOXXYyeTbCS, WO OAaHWUI IHCTUTYT € OiEBUM Ta HEOOXiAHUM He TiNbKKU 3a KonerianbHOro po3rnagy
cnpasu, agXe JO3BONsE cyaaam nepebyBatv B 0OQHOMY NPUMILLEHHI 3 METO 06roBopeHb 06CTaBUH CnpaBswy,
BUCITOBMNEHHS CBOIX AYMOK, NMO3WLil, PO3AYyMIB OO0 YXBaIEHHS CYLOBOrO PIlLEHHS, ane i 3a ogHo0cob0BOro
po3rnsify Cnpaeu BiH 3aNULIAETHCS HE MEHLL BaXXMBUM Ta JOPEYHUM, WO Aa€E 3MOry Cyahi isonioBaTucs Big
CTOPOHHBLOTO BMNMAMBY. 3ayBaXKeHO, LLIO CKACyBaHHS iHCTUTYTY Hapag4yoi KiMHaTK He 3MiHIoe 060B’A3Ky cyaai He
pO3ronoLlyBaTu BiJOMOCTI, SKi CTAHOBMATb TAEMHULIIO YXBaNeHHsa CyQOBOro PilleHHSs!, i 3aKpUTOro Cy0BOro
3acigaHHs, Wwo € oboB’A3KOM Cyafi.

B poboTi akueHTOBaHO yBary Ha HOBaLii HE TiflbkMW CTOCOBHO MPOLEAYPU YXBarieHHS CyAOBOrO PillEHHS,
are i woao nopsaKy NOCTaHOBITEHHS YXBar cyay, HOBMX NpaBuIl 3a04HOIo po3rnsaagy cnpaeun. 3pobrneHo BUCHO-
BOK, LLO A4Ns TOro, Wwob 3pobutn ocTaToqHi BUCHOBKM MPO NepeBarn Ta Hegoniku BigNOBIiAHMX HOBaLUin HEO6-
XigHW NeBHUN Yac. Jlnwe Togi MoxHa Byde 4YiTKo CTBEepOXKyBaTW HACKiNbKM eDEKTUBHO Li HOBOBBEAEHHS
peanisayeTbCsl Ha NPaKTULL.

Kntodoei crnosa: Hapaa4va kKiMHaTa, cyaas, He3anexHicTb, HeynepeaKeHicTb, CyJoBe pilleHHs, Konerianb-
HWUIA po3rnag cnpaBu, CyAOBe 3acidaHHs.
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Abstract. The article examines the issue of the deliberative room institute abolition during the adoption
of a judicial decision in civil proceedings and the advantages and challenges of this innovation. It is emphasized
that the main guarantee of a legal and fair judicial decision is the independence, impartiality, and objectivity
of the judge. It is noted that there is no single opinion in the scientific field on this issue: some approve
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of the proposed changes, while others, on the contrary, insist on leaving the previous procedure for adopting
court decisions. The author considers the scientific provisions of different positions, expressing her own point
of view.

The provisions on the problematic aspects of the functioning of deliberative rooms in courts are highlighted.
First of all, attention is paid to the material base. Secondly, the issue of the possibility of using communication
means in the deliberative room is not fully clarified in practice. Thirdly, the legislation does not regulate the time
a judge spends in the deliberative room, the possibility of taking breaks, and their duration.

The author determines that the exit of the judge (judges) to the deliberative room is a kind of guarantee
of the absence of influence on the court, the impact of the participants in the trial and those present on
the essence of the dispute, and pressure on the judge in various ways. It is argued that this institution is
practical and necessary not only during collegial consideration of the case, as it allows judges to be in
the same room to discuss the circumstances of the case, expressing their opinions, positions, and reflections
on the adoption of a court decision, but also during individual consideration of the case, it remains no less
important and appropriate, which allows the judge to get isolation from outside influence. It is noted that
the abolition of the institution of a deliberative room does not change the judge's obligation not to disclose
information that constitutes the secret of the adoption of a court decision, and the closed court session, which
is the judge's obligation.

The paper focuses on innovations not only regarding the procedure for adopting a court decision but also
regarding the procedure for issuing court decisions, and new rules for the consideration of a case in absentia.
The conclusion has been made that some time is needed to draw final conclusions about the advantages
and disadvantages of the relevantinnovations. Only then it will be possible to clearly state about the effectiveness
of implementing these innovations in practice.

Key words: deliberation room, judge, independence, impartiality, court decision, collegial consideration
of the case, court session.

B nopmax €KIIJI 3akpiruieHO MpaBo KOKHOTO Ha CHpaBeAMBHN 1 MyONMiUHUI po3MIsa HOro crpaBu
He3aJIeXHUM 1 6e3cTopoHHIM cynoM (4. 1 ct. 6) [1]. HaiiBaxxnuBimum pe3yasTaToM 30iHCHEHHs TpaBOCYAIsL
B MOPSIIKY UUBUIBHOTO CYyAOYHMHCTBA — € BUHECEHHS CYIOBOTO PIILICHHS, SIKE € aKTOM CYAOBOI BIAAH, YXBa-
JIeHE BiATOBIAHO IO HOPM 3aKOHOJABCTBA, KOHCTUTYLIHHUX 3acajl Ta NPUHIMIIIB IMBUILHOTO CYIOYMHCTBA,
3arajqbHOO0O0B’I3KOBUM JI0 BUKOHAHHS. Be3CTOPOHHICTh Ta 00’ €KTUBHICThH CY[JIi — € OCHOBHOIO 3aIlOPyKOIO
3aKOHHOTO Ta CIIPaBEJIMBOIO CyAOBOTO pimeHHA. OfHI€I0 i3 rapaHTiid JOTPUMAaHHS BUIIE3a3HAYEHUX BUMOT
€ TAEMHHIIA Hapaa4oi KiMHATH, sika 3 1961 p. ciyryBana HeBiIAIIBHOIO CKIIaJJOBOO BiIKPUTOTO CYAOBOTO MPO-
uecy. OfHaK, Ha ChOTOIHIIIHIN JeHb JaHUH IHCTUTYT BUKJIIOYEHO i3 IPOLIECYaTbHOTO 3aKOHOJABCTBA 3 METOIO
CIPOLICHHS CyIOBOTO Hpouecy. PazoM 3 TUM, B yMOBax BOEHHOTO CTaHy «CIIPOILEHHS» MPOLEAYp CyAO4HH-
CTBa MPSIMO 3a00pOHEHO 4. 2 cT. 26 3akoHy Ykpainu «IIpo mpaBoBHii pe>XKUM BOEHHOTO CTaHy». TaKuM YHHOM,
BHUCIIIB «Cy/l BUXOAUTH 10 HApaa4oi KIMHATH» MPUCYTHI B 3aJli CYJOBUX 3aCilaHb BXKE HE MOYYIOTb.

BonHouac, y HaykoBOMY MOJI1 BiICYTHS €MHA MO3MIIisS CTOCOBHO BKAa3aHOTO MUTAHHA: OHI CXBaJbHO
CTaBIATHCS /10 3allPONIOHOBAHMX 3MiH, BBaYKAIOYM HOPMU NPO Hapaady KiMHATy 3acTapulMMHM, B TOH Yac SK
1HIII, HABIIAKK — HAIMOJISTAIOTh Ha 3aJIMIIEHHI MTONEPeTHHOT0 MOPAAKY YXBaJIeHHS CYJOBUX pillleHb, IO 103~
BOJISIE 3a0€3MEYUTH 3aKOHHICTh Ta OOTPYHTOBAHICTh CY[OBOTO PillIeHHS, JOCATHYTH METH CyJOYnHCTBa. Tomy
JOCHIKeHHsI BUIIe3a3HaYeHNX MUTAaHb BKpail akTyallbHE HA CHOTOMHI.

3HauHM BHECOK Y PO3BUTOK TEOpii CyIOBHUX pillleHb, TOCIiIKEHH] MUTaHb, IPUCBIYCHUX MPoOIeMa-
THUIIl TAEMHHULI Hapax4doi KiMHATH SIK IHCTUTYTY TPOLIECYaNbHOTO TpaBa 31iHCHUIN TaKi BiJOMi BUEHi-IIpo1LIe-
cyanictu Ta HayKkoBLi sik: I. B. Anaponos, M. M. I'yauma, E. @. [emcrkuii, B. B. Komapos, M. I1. Kypwuno,
P. B. llanyn, I1. A. IIpoxopos, I. I1. Tumuenko, I. B. ®azukom, C. 5. @ypca, I1. 1. llleBuyk, M. . [redan,
M. M. SlcuHOK Ta iH.

MeTor0 HayKOBOTO JOCTIIXKEHHS € 3°sICyBaHHS Ta aHaJli3 MUTaHHA, TIOB’SI3aHOTO i3 CKACYBaHHSIM 1HCTH-
TYTY Hapaa4yoi KiMHATH Wil Yac yXBaJIeHHS CYIOBOTO pillIeHHs, BUSIBICHHs IMepeBar Ta BUKJIHMKIB JaHHX
HOBOBBEJICHb.

3rigno 1. 4, 4. 5 c1. 48 3akony Ykpainu «IIpo cynoycTpill i cTaTyc CynaiB» He3aJeKHICTh CyAliB 3a0e3-
MEYy€eThCA MOPSAKOM 3MIMCHEHHS MPaBOCYAJS, BU3HAUEHHM MpPOIECyaJbHUM 3aKOHOM, TAEMHHUICIO YXBa-
JICHHSI CYIOBOTO pileHHs. B ipomy x 3akoHi € 000B’ 130K Cy//1i HE PO3TOJIONIYBATH BiJOMOCTI, SIKi CTAHOBJISAITh
TAEMHUIIIO, 1[0 OXOPOHAETHCA 3aKOHOM, Y TOMY YMCIIi TAEMHUIIIO YXBaJICHHSI CYIOBOTO PillIEHHS 1 3aKPUTOTO
CyoBoro 3acimanus (1. 5, 4. 7, ct. 56). KpiM Toro, ofHi€r0 3 mijicTaB AUCIUILTIHAPHOI BiAMOBIAAILHOCTI CYIUI
€ PO3TOJIONICHHS HUM Takoi TaeMHuIl (1. 5, 4. 1, cT. 106) [2].
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Hapasi, gitounit L{ueinsHM nponiecyanpanii koneke Ykpainu (gani — LITK Ykpainn) [3], 3akpimumroroun
MOPSIIOK YXBAJICHHS CYIOBOTO pillleHHs, B 4. 1 cT. 244 BKa3ye, 10 «Iicisl CyA0BUX Ae0aTiB Cyll BUXOAUTH A0
Hapaavyoi KIMHATH (CTIeliatbHO 00IaJHAHOTO /ISl YXBAJICHHS CYIOBUX PIllIeHb MPUMIIIEHHS) 7S yXBaJICHHS
pilIEHHSI, OTOJIOCUBIIM OPI€EHTOBHMH 4ac HOro mporojouieHHs». B il e HOpMi 3aKOHOJAaBELb PO3KPHBAE
BH3HAYCHHS Hapaa4yoi KIMHaTu. BuMory, o cTaHOBAATh TAEMHUIIIO HAPAI401 KIMHATH 3aKpiIUICHO B CT. 245
HIIK Ykpainu.

Bipno 3a3naudae I. I1. TumueHko, mo «3aBeplICHHA CyHOBHX Ie0aTiB HMiABOOUTH CyA 10 BUHECEHHS
I OTOJIOIIEHHSI CYIOBOTO PILlICHHS, IPY LIOMY CYIOBHMH pO3IIIsA B KIMHATI AJIS1 HApaj MPOJOBXKYEThCS, 1 JIUIIE
IiCJIS OTOJIOIIEHHSI PIlIEHHS CyAy 1 3aKpHUTTS CYIOBOTO 3aciJaHHs PO3IVISI MOXXKHA BBAXKATH 3aBEPILICHHM)»
[4, c. 44]. IlponopxenHaM mi€i mo3utlii € TBepmkeras P. B. [lagyH, 3rigHo sikoro «Hapamda KiMHaTa rmpu3Ha-
YyeHa caMme Ui 3a0e3NeueHHs] HeOOXiIHMX YMOB JUISl IIOBHOTO 1 MPAaBMJIBHOTO PO3NISAY CHpaBH (HasBHICTh
OKPEMOTO TIPUMIIIEHHSI, CTIEIialIbHOI MPOIeypH Ta BiNOBIIHUX MPOIeCyaTbHUX 3200poH)» [5, c. 160, 158].

B topuauuHil JiTepaTypi 4acTo 3yCTPIYarOThCS TOJIOKEHHS IIOI0 MPOOIEMHUX acIeKTiB (QyKIIOHY-
BaHHS HapaaIux KiMHAT. B mepiry gepry, 3BepTaeTbes yBara Ha MarepianpHy 6a3y. Ha mymky O. I1. Octpiii-
YyK, «Ha CbOTOJIHI OYEBUIHUM € (aKT BiICYTHOCTI B MICLIEBUX 3arajbHUX CyAax OCHAILICHUX HapaI4uX KiMHAT,
110 Moy 0 3a0e3neuuTy HaslexXHe nepeOyBaHHs B HAX CKJIady Cyay YIPOIOBXK Ipolecy Hapaau» [6, c. 30].
B cBoro uepry J. JI. [lpau, 3a3Hauae, mo «Hapasi MOLIMPEHOI0 € CUTYallisl HELIOBOI'O BUKOPUCTaHHS Hapa-
40i KIMHATH TIPH 31ICHEHH] IUBUTFHOTO Ta KPUMiHAJIHHOTO CYIOYMHCTBA Y BUTBHUH BiJl CyIOBUX 3acCijaHb Jac
SIK CyAJSIMM, TaK 1 IHIIMMH Y4aCHUKaMHU CyIOBOTO IPOLECY, [0 Ha MOIVISIL aBTOPKHU TIOB’SI3aHO 3 PSAAOM PH3H-
KiB (B Hapagdy KiMHATy MOXYTh MTOTPAITUTH CTOPOHHI OCOOM 1 3aHEeCTH Tynu HeOe3MeuHi pedi Ui MaTepiaid,
SIKi BINTMHYTh HAa OCTAaTOYHE PIllIEHHS CYIy, 0 03HAYaTHMe 30BHIIITHII THUCK 1 HIBETIOBaHHS HEYEPEIKEHOCTI
cyny)» [7, c. 514].

[Toromxyemocs i3 BHIIEBKa3aHUMH TyMKaMH, aj»Ke, CIIPaBAi, KAPTHUHA, KA Ha CHOTOAHI € B JCSIKHX
CyZax B HapaJuux KiMHarax, BUMarae Kpamux yMOB Uil KOM(OPTHOTO Ta CIIPUATINBOTO YXBaJCHHS CyHO-
BOTO pIlIeHHS, 3 JOTPUMAaHHSAM BCiX 3acaj MUBIIBHOTO cymodnHCTBA. He cimix 3a0yBatu To#l QaxT, mo tam
MOXe IepedyBaTH K OIUH CyIJis, TaK 1 kojeris cyaais. [Ipudomy, mporenypa yXxBaleHHs CyZOBOTO PillIEHHS
TPHUBA€E HE OJHY XBUIIMHY, 2 BUMAra€ 4acy JJIsi pO3IyMiB, OOTOBOPEHHS BCiX €TalliB, apryMeHTallii 00cTaBUH
CIpaBH, OIIHKY JI0KAa3iB 32 BHYTPIIIHIM NEPEKOHAHHAM CYJIi, JOTPUMaHH 3MIiCTy Ta (POPMH TIPOIIECYaATHHIX
JTOKYMEHTIB TOIIO. 3Bi/ICH, JaHEe PUMIIIEHHS MOTpedy€e MiHIMaTbHIX YMOB: HassBHOCTI CaH-By3Jia, HEOOXi/I-
HOTO TEXHIYHOTO 00NafHaHHS (KOMII F0Tep, IPUHTED), TMiIBEJCHUI IHTEPHET, KOHIUITIOHED. BiCyTHICTH BHIlle
MIEPeNiYeHOT0, CTBOPIOE TaK OM MOBUTHU TUCKOM(OPT Y CYITIBChKiH MisTTHHOCTI.

[To-npyre, He A0 KiHIA 3’ ICOBAaHUM Ha ITPAKTHULI € TMUTAHHS IIOJ0 MOXJIMBOCTI KOPHUCTYBAaHHS 3aC00aMuU
3B’SI3Ky B Hapandiit kiMHari. B 3B’s3ky 3 um 1. A. IIpoxopoB Bkazye, 0 «IOCUTh 0arato HayKOBIIiB JOTPH-
MYIOTECSI OJHAKOBOT JyMKH IIpO Te€, 110 Hapaaya KiMHara He MOBMHHA OyTH oOnanHaHa 3acobamu TenedoH-
HOTO 3B’SI3KY, 1110 TIOB’SI3aHO 3 JIOTTYHIUM BUCHOBKOM YHEMOXIIUBIICHHS CIJIKYBaHHS Cyy 3 IHIIUMH 0COOaMHU
3 METOI0 30epekeHHS MPUHIUITY TAEMHHII HAPaa90i KiMHATH, BiICYTHOCTI BILUTUBY Ha CY[IB Ta B3araii —
130JIAIII€I0 CYy BiJl HABKOJIHUIIIHBOTO CBITY i/ 4ac mepeOyBaHHA B Hapamdii KiMHati» [8, c. 56, 59]. [Ipore
3ayBa)KMMO, 1110 KOXKEH 13 Cy[1iB KOPHCTYEThCS 3aC00aMHU CTIJIBHUKOBOTO 3B 53Ky, ajle OCKUIBKU B 3aKOHO/AB-
CTBi 3a00pOHU Ha I HEMae, TO MO30aBUTH iX IBOTO MpaBa HiXTO He B cuii. J{o pedi, B FopuaudHii iTeparypi
€ TIO3UIIis I0/I0 3a00POHU CYIISIM KOPHCTYBATHUCS 3aco0aMu 3B’ 13Ky B Hapamuiil kimHari [9, c. 19]. Llimkom
MIATPUMYEMO TYMKY aBTOpIB, a/DKe 3a3HaueHa 3a00poHa CIIpUATHUME peajizalii He3alexHOCTI Ta Heynepe-
TDKEHOCTI CYAJIiB, SIK OJIHI€T 3 OCHOBHUX MIKTay3eBHX 3acall. BiacyTHicTh 3ac00iB 3B 3Ky YHEMOXIIUBHUTH
CTOPOHHIH BIUIMB Ha MisUTHHICTD CYII, CITIIKYBaHHS 3 YYaCHHUKAMH IIPOIECY, KOJIeraMu 1o poOoTi TOIIO.

[To-TpeTe, HE perIaMeHTOBaHO B 3aKOHOABCTBI Yac mepeOyBaHHA CYIl B Hapaadiid KiMHATi, MOXIIH-
BICTh 3I1HCHEHHS MEPEPB Ta iX TPUBATICTh. 3 MPUBOLY 3a3HaUEHOTO HEMA€ OIHOCTAWHOI JYMKH, OCKIIBKH Ha
i€ BIUIMBA€E PsAI YMHHHKIB, 30KpeMa, BUJ MIPOBAKEHHSI, CKJIJAHICTh CIIPaBH, KUIBKICTh YYAaCHUKIB CyZOBOTO
mpoiecy, 00’ €JHaHHS IO30BHUX BUMOT, BUJ CYIOBOTO pilieHHs Toio. OKpiM TOro, He BapTO HEAOOLIHIOBATH
TaKy NpoLEAypy Iif Yac yXBaJCHHS CYIOBOIO PILICHHS SIK MOCTAHOBJICHHS YXBaJlH NP0 IOBEPHEHHS CYIO-
BOTO PO3MIIAATY, IO TAKOXK MIPU3BE/IE 10 BiATEPMiHYBaHHS YXBaJleHHS CyJOBOTO pimreHHs (4. 2, 4 ct. 244 [IIK
VYkpainn). Tomy 3axpinuTy Ha 3aKOHOAABYOMY PiBHI WITKHH Ta €AMHUHN CTPOK MepeOyBaHHA Cy//i B Hapaadin
KiMHATI, crpaBii, HepeanbHO. Pa3oM 3 TUM, BIIICYTHICTH Takoi HOPMH MOXKE CTAaTH iHKOJH ITiICTABOIO JJIS
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37I0BXXMBaHb CYyAJSIMH CBOIMH IIpOLeCyaJbHUMHU IpaBa Ta 000B’s3KaMu, a came Oe3MifcTaBHE 3aTsAryBaHHS
TIOPSIIKY BUHECEHHS CYIOBOTO PIIlIeHHs, 3 TOPYIIEHHSIM TPOIeCYaTbHUX CTPOKIB (4. 6 cT. 259 LIIK Ykpainn).

Hemae B 3akOHO#ABCTBI TaKkoX IOJIOXKEHB, SIKI O BCTAHOBJIIOBAJIN HPaBO CYIAIB HA IEpepBY IS Bia-
MOYMHKY Ta BUXOAY 3 Hapaadoi KIMHATH Micisl 3aBEepIlEHHsS poO0YOro 4yacy Ta HpOTSAIroM AHS, HAIPUKIAL,
B 00imHIN yac. B cymoBili mpakTuIli 3aKpilieHo, M0 «BUXIJ CYIIi 3 Hapamadoi KiMHATH JIO TPOTOJOIICHHS
CYZIOBOTO PIIIEHHS MOYKE€ MaTH MiCIIe ITiJl Yac MepepBU AJs BiMOYMHKY (IPOTATOM POOOYOTOo Yacy Ta Iicis
tioro 3akinueHHs)» [ 10, c. 4]. B mpomy BumaaKy, cripasi, € psan komi3id. Tak, 3a mpaBuiiaMu BCTaHOBJICHUMU
B 3aKOHOJABCTBI, CY[Jsl HE Ma€ MpaBa BUXOJAWUTH 3 I1i€] KIMHATH, IOKH HE pUiiMe pilleHHs o cipasi. [Ipore
Ha MPAKTHUIl BCe HE TaK OJHO3HAYHO. 30KpeMa, y BUIMAIKaxX, KOJIM YXBAJICHHs PILLICHHS 3aiiMa€ KilbKa JHIB,
a iHKoJM # MmicsiB. Takox He ciriy 3a0yBaTH, 1110 y CY/TiB € BUXI1/IHI, BIIITYCTKa Ta BUMOTa OpaTH y4acTh B ITEB-
HUX 3axomax. ToMy AaHa HOpMa, B ESIKMX BUIMAJKaX MiJAA€EThCS CyMHIBY.

[lle onHa BUMOra CTOCOBHO Hapaa4ol KIMHATH L€ T€, IO CYIAsM, sIKi 3HAXOIAThCA B Hil, JOIIOKHU BOHU
HE BHHECJH DIillleHHs TI0 ONHIN CIpaBi He JO3BOJIAETHCS PO3mIsaaTH iHmI. OTOX, SKIIO CyAIs UM KOJETis
CYIIIB BUWIIUIA B HapaJdy Ha TPUBAJIWH dac, IXHi iHII cripaBu abo Ha may3i, a00 MepexoasTh 10 KOJET, SIKi,
B CBOIO Y€pry, IOYMHAIOTH PO3MIAL 13 CaMOro MOYaTKy 3 METOI0 peani3auii NpuHOUIY 0e3mocepenHocTi Ta
Oe3nepepBHOCTI po3nsiAy crpas. Lle B KiHIEBOMY pe3ynbTaTi HpU3BOAUTE 10 3aTSATYBAaHHS PO3IISAY CIPaBH
Ta 301IbIIIEHAs] HABAHTAKEHHS Ha IHIIIUX CY/IIB.

B ropuanuHiil Haymi iCHYIOTh TaKOX BHCJIOBIIOBAHHS IIOAO MOIUIBHICTI iCHYBaHHS Hapaadnx KiMHAT
BHKJIFOYHO 32 YMOBH KOJIETiaJIbHOTO po3msiay ciipaBu. 3okpema I. A. Bytupcrka 3a3Hadae, 1110 «Hapazada KiM-
HaTa € JI€BUM 1 HEOOX1JHUM IHCTPYMEHTOM TIPU KOJIET1aIbHOMY PO3IVISIL CTIpaB — TOA1 AIMCHO 3a0e3Meuy€eThes
TAEMHHUIIS HApaa90i KIMHATH, KOJETisl CYIIIB BeCh dac rmepeOyBae B OMHOMY IPUMIIIECHHI 1 PagUTHCS MOA0
YXBaJIeHHS Cy[IOBOTO pillleHHS. AJie MATaHHS MIOAO JOIUIBHOCTI IHCTUTYTY Hapadadoi KiMHATH BHHHKAE i
Yac po3MIILy CIIPaBH CyAJCI0 OAHOOCOOO0BO (HE 3pO3yMIJIO 3 KUM CYAJISl «paiuThcs» y Hapaadiid KiMHaTi, Ta
1 y OLTBIIOCTI TOCTIONAPCHKHX CYAIB Hapa 400 KIMHATOIO CY/JIi CITY>KUTH a00 Horo ocoducTuii kabiHeT abo x
3ajia CyIOBHX 3acillaHb, 3 SIKO1 Cy[Jis IPOCUTh BUMTH Y4acHHKIB). ToMy AOCIITHHIS pe3OMY€, IO y BUMALKY
0JTHOOCOOOBOTO PO3TIISAY BUXIJ/I CYy 10 HApaadoi KIMHATH — I1€ B O1JIBIIOCTI BUTIAKIB €JIEMEHT [IepEeMOHIab-
HOCTI Ta 0OpsITOBOCTI, SIKAH 3aTAry€e BUpimeHHs cipaBu» [11, c. 183].

[IpuXnITPHUKOM MOIJIMBOCTI BiJMOBH BiJ] IHCTUTYTy Hapaadoi KiMHATH YU 11 HASBHOCTI JIUIIIE 32 KOJIe-
rianpHOrO po3msiny crnpasu € Takox I1. [Tpoxopos. HaykoBews cTBepIKye, 10 «IIiciis CyqOBUX Ae0ariB Ta 10
BHXOIy CY[y IO HapaJadol KiMHATH B OLBIIIOCTI BHITAKIB KBATI(IKOBAHUN CYI/Is BXKE PO3YMI€, sSIKe PillIeHHS
BiH IpuiiMe y HapaJdild KiMHAaTi, 0COONHMBO SAKIIO CIIpaBa HE € CKJIATHO0, a 0 Hapaadoi KIMHATH BUXOAHUTH
CKJIaJl CyIy B 0c00i OTHOTO CY/IIi, @ He KOJIETil Cy/IiB, Ta Cy/A/li HeMae 3 KM paguTUCh». Ha gymKy BkazaHoro
aBTOpa, y TAKOMY pas3i CyZl MOKe IPUHHSATH 3aKOHHE 1 00IPyHTOBaHE Cy[I0BE PillIEHHS, HE BUXOASYH 10 Hapa-
40i KIMHaTH Ta HE BUTPAYaro4M 4ac Ha Taky (OpMaibHy NPOLEAYPY, SIK CKIaJaHHS 1 HaMCaHHA KOPOTKOIO
TeKcTy pimeHHs. Lle mpuBeno #oro 10 GopMyITIOBaHHS MPOIMO3MIII] MO0 BiIMOBITHAX 3aKOHOAABYMX 3MiH
HIIK VYkpainu [12, c. 58].

CknazHO MOTOAWTHCH 13 3a3HAYEHMMM OYMKaMM BYEHHUX, OCKUIBKM Hapaada KiMHaTa — OKpeMme Ipu-
MIIIEHHS B CyZi, SIKe CIELialbHO MPU3HAYECHHS AJISL PO3AYMIB CyAJi HaA KiHIEBUM pPE3yJIbTAaTOM PO3IIILILY
CIpaBH, 0OTOBOPEHHS CYISIMU HACHTIKIB PO3IIISAY Ta BUPIIICHHS, 30KpeMa, IIUBUIbHUX CIPaB, OL[IHKY JOKa-
3iB, OOTPYHTYBaHHSI BUCHOBKIB, ITPOTO3HIIii, MOTHUBIB YXBAJICHHS CY/IOBOTO PIIlICHHS, BUHECEHHS, B JESIKIX
BUIIAJIKAX, OKPEMOI lyMKH CyAJi, TOIOCYBaHHA Ta MiAIMUCAHHs CyA0BOro pimeHHs. Lle cBoro pony € rapanrieto
HE3aJIe)KHOCTI Ta HEYIepeHKEHOCTI cyAni (CyUIiB), CTBOPEHHS YMOB IS TIOBHOTO Ta BCEOIYHOTO PO3TIISAILY
CIpaBH, yXBaJICHHS 3aKOHHOT'O Ta OOTPYHTOBAHOTO PillICHHSI.

Buxizn cynni (CyaniB) € CBOEpiIHOIO TapaHTIEO BiICYTHOCTI BIUIMBY Ha CY[I, BILTUBY YYacHHKIB CyO-
BOTO TIPOIIECY Ta MPUCYTHIX Ha CYTHICTH CIIOPY, TUCKY Ha CYJIIO B pi3HUiA croci6. Biamosigao mo ct. 367 KIIK
VYkpaiHu, «HIXTO HE Ma€ MpaBa BIUIMBATH Ha CYAI0 Y TAaKUH MOMEHT — CyAJs HE BinmoBigae Ha TenedoHHI
I3BIHKH, HE KOHTAKTY€ Hi 3 KM, HE PO3DIISAAA€ 1HIIY CIpaBy 1 )KOTHUM YMHOM HE PO3TOJIOLIYE MPO PIlIEHHS
0 MOMEHTY Horo nporonomeHHs. [lopyimeHHs TaeMHUII Hapag4ol KIMHATH € HiACTaBOIO IJISl CKacyBaHHS
pilleHHS Cyly B aneisuifHOMY 41 KacaliiiHOMY MOPSAKY».

beszamnepedno, BiH € Ji€BIM Ta HEOOXiTHUM HE TIIBKH 32 KOJIET1alIbHOTO PO3TIISAY CIIPaBH, aJlKe J103-
BOJISIE CyIAsM IepeOyBaTu B OTHOMY NPHMILIEHHI 3 METOI0 OOTrOBOpeHb OOCTaBHH CIIPaBH, BHCIIOBJICHHS
CBOiX TYMOK, IO3HMIIH, pO3AyMiB LIOAO YXBaJEHHs cynoBoro pimeHHs. IIpore 3a omHOOCOO0BOTO PO3MISILY
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CIpaBH BiH 3aJHUILAETHCS HE MEHII BAXIUBUM Ta AOPEYHHUM, IO JA€ 3MOTY CyIJIi 130JIF0BAaTHCS BiJl CTOPOH-
HBOTO BIUIMBY, TUCKY TOLIO. «IIiIBUIIEHHS aBTOPUTETY Cydy, YTBEPAKCHHSI HOTO HE3aJIeKHOCTI, OCHUIICHHS
JOBIpY TPOMAJISH JI0 CYyAY Ta CyAaiB (OPMYyBaTHMYTh B CYCIIIIBCTBI TaKy TOCTPO MOTPiOHY CHOTOIHI TIOBary
IO CYZIOBOI BIIaW. BrieBHEHICTH Y MpaBOTi Cy/y, HOTO He3aJeKHOCTI Ta 00’ eKTHBHOCTI 3a0e3meuye epekTrBHE
3MIACHEHHS MTPAaBOCYAIS, TAPAHTYE CTAOIIBHICTD, MUp 1 CTIOKIH y aepxkasi» [13, c. 31].

HesBaxatoun na BumesasHadene, [Ipesnnent Ykpainu 8 ciuas 2024 p. mianvcaB 3akoH YKpaiHU
Ne 4173-IX mipo ckacyBaHHS iHCTUTYTY Hapaadoi KIMHATH B IWBITLHOMY, TOCIIOIAPCHKOMY Ta afMiHICTpaTHB-
HOMY TIpolecax. 3aKOHOM BHeceHi 3MiHu 110 3akoHy Ykpainu «IIpo cymoyctpiii i craryc cynaiBy, mo I'TIKY,
HIIKY i KACY, sxuMu, BUKITIOYAIOTHCS TIOJIOKEHHS MO0 «HApagdoi KiMHATH» 3 OHOYACHOK 3aMiHOIO
IHCTUTYTOM «Ta€EMHUIIS YXBaJeHHs cynoBoro pimeHHs». [Ipu npomy mo KIIK Ykpainu ta KYnAII ananoriuni
3MiHH, Ha pa3i, He BHeceHi. CKacyBaHHs IHCTUTYTy Hapaa4uoi KIMHATH He 3MiHIOE 0008 3Ky cy00i He po3-
2onoutysamu i0oMoCmi, SIKi CIMAHOGIAMb MAEMHUYIO YX8ANEHHSA CYO0BO20 PIeHHs, | 3aKpUmozo cy008020
3acioanHs, o € 000B’A3KOM CY/Ii BIAMTOBIAHO 0 TONOKEHB 1. 5 4. 1 c1. 7 3akoH Ykpainu «lIpo cymoycrpiit
i craryc cyaniB». Takox cepel] HOBOBBEIICHD € I T€, 110 0OTOBOPEHHSI Ta yXBaJICHHS CyIOBOTO pillieHHS BinOy-
Ba€ThCS y MPUMIIIEHHI Cy/Y, a 3BiJICH — CYJIOBE PIIlICHHS MOXKE YXBaIIOBATHCA Y OY/Ib-SIKOMY MIPUMIIIEHHI CYITy.

Omoice, 30 HOBUMU NPOYECYATLHUMU NPABULAMY, NICAA CYOO8UX debamis cKkiad cyoy, AKUll po3eniaoae
cnpasy, nepexooums 00 cmaodii yxeaienHs piuleHHs, IKa He nompeOye euoaienHs 00 Hapaouoi kimnamu. Qzo-
JIOWEHHsL PIUEHHs Modce 8i00Ymucy 8iopasy nicis cyoogux debamis, abo CyOOM MOxHce 020NOULYBAMUCH O
VX6aNeHHs PileHHs nepepea, sIKa 8 OKpeMux 8Unaoxkax moodice mpueamu npomsazom 10 onig. 3aKpilLTIOETHCS
000B’SI30K Cy/IJIi He 0O0TOBOPIOBATH OOCTAaBUHHM CIPABU Ta 3MICT CyZOBOTO PIllIEHHS 3 IHIIMMHA 0CO0aMHU, OKpiM
CKJIay Cymy, AKUH po3IIsiAae cripaBy. 3a00pOHAETHCSA BTPYYaTUCS B IPOLIEC YXBAJICHHS CYIOM PillICHHS.

[IponoHytOThCST HOBALil MO0 MOPAAKY MOCTAHOBICHHS YXBaJl CyNy, 3aKpiIUTIOIOTHCSI HOBI IpaBMiia
CTOCOBHO 3a04YHOTO PO3INIALY crpaBH. BomHowac psj 3arajibHUX 3acaj yXBaJEHHS Ta MPOTOJIOLICHHS CyNO-
BUX pillleHb 3aIUIIMIINCA He3MiHHMMU. Ha mymKy aBTOpiB HOBalii, Iie 1aCTh 3MOTY NPHUILBUALINTH PO3IIAL
CIpaB, OCKUIBKH, SKIO CYIAs ado K KOJeris CyIIiB MiIyTh B HapaAdy Ha KiJbKa MICAIIB, TO BECh el Jac
BOHM HE MaTUMYTh IIpaBa po3risiaaTy iHmi cipaBu. OfHAK, ISSIKUM CYIISIM BIAETHCS IOPYLIYBaTH 3a3Ha4eHE
npaBuio. Lle BUSABISA€THCS TOMI, KOJIM CIpaBa PO3MVISIAETHCS KOJIETIaIbHO, JI€ TOJIOBYIOUHMH CYIs NPALOE HaJ
piIIeHHsM i, BiNMOBiHO, TepeOyBae B Hapaa4iil KiMHaTI, B IIeH 9ac K iHIII CyJIi PO3IVISAa0Th CBOI CITPABH.
Toxi sx 3a 3akoHOM mepeOyBaTH B Hapaadiid KiMHATi Mae Bcs Kojerisa. besyMoBHO, Ile € mporecyalbHUM
MOPYIIEHHSM, 10 IPU3BOJUTH O CKACYBaHHS PILLICHHS BUIIECTOSIINM CYIOM 3 OJHOYACHUM HarlpaBJIeHHAM
cnpaBu Ha HOBHH po3rsia. [Ipuxiragom mporo € cripaBa Ne 127/8831/14-k. 3aranpHOBIIOMO, IO Ta CHTYaITis,
sIKa Ha COTOJIHI € B AESKUX Cy[aX, BUMarae OyTu KpaIor. AKe B Halll 4ac KaTacTpo(idHO HE BUCTAYa€ CyA-
B, 3BiJICH HAaBaHTa)KEHHS HA JIIOYMX B Pa3u 30UTBIIHIIOCS.

OTox, 3aMiCTh Hapaa4oi KIMHATH BBOAATH IHCTUTYT NPUUHATTS PilICHHS, SIKUH JO3BOJIHUTH CyAIsIM PO3-
IJISIIATH 1HIII CIIPAaBH MapajiesbHO 3 POOOTOI0 HAJ PILICHHSAM IO OAHIN 3 HMX, a TAKOX MPALIOBaTH HaJ HUM
Oyap-ne. TrM made, BBOJSATH OOMEXEHHS JUIA CY/A/iB TI0 Yacy — He Oinbine Hixk 10 gHiB. ABTOPH HOBOBBE/IEHB
MTOSICHIOKOTB, 110 1HCTUTYT «HApaaqoi KIMHAT) Mae BUMIISLA HaaMipHOTO (hopmaizmy. [leski HayKoBIIi BBaXKa-
IOTh JIaHWH 1HCTUTYT PyAMMEHTOM PasSHCHKOTO 3aKOHOIABCTBA, BBAKAIOYH, 11O BiH HE BIAMOBifa€ aHi MeTi
3aIPOBaHKEHHSI TEPMiHY «TAaEMHUII HApaguoi KIMHATH», SIKa HacaMIepe Mae nependadaT 3a00poHy BIPY-
YaHHS Ta BIUIMBY Ha MPUIHSTTS CYOBOTO PIillIeHHs, aHi CYTi CY[I0BOI MisITFHOCTI, sIKa rmependavae 3aiiiCHeHHS
e(eKTHBHOTO MPABOCYAIS B PO3YMHI CTPOKH.

Bonnouac, ciin Bu3HaTH TOH (aKT, MO CyAs, CIyXalouu IEBHY CIpaBy, 3HAXOAUTHCS B EMOLIHOMY
Halpy>KeHHi, IICUXOJIOTTYHOMY HaBaHTAXXEHHI. YYaCHUKHU CyIOBOIO IPOLECY Ha HbOTO, 0€3yMOBHO, BIIJIMBA-
I0Th, HAMAarar4nch JOBECTH CBOI OOCTaBHHHU CIIPAaBHU, NPEA IBUTH IOKa3H IO CYTi CIIOPY, IHKOJIN HE 3aBXKIU
3aKOHHUM LUISXOM. | camMe MOXJIMBICTh BUWTH Ha IEBHUH 4ac, NEPEKITIOYUTHCS, 130I0BATUCS, BUAUXHYTH,
nonomora 6 cyansam. Tomy, Bce & Takd BaXKJIMBO, 1100 B HUX OyB OKpeMuil KabiHET, B IKOMY CYIJs 3MOXE
CKOHIIEHTPYBATHCS BUKJIIOYHO Ha LIOMHO po3MIAHYTiH crpasi. Lle i € 0a30BUM MPUHIMIIOM Oyab-sSKOTO CyHo-
BOTO IPOLIECY I 3ar0pYKO0 NPUIHATTS CIPABEAIMBOIO PillICHHS.

DakTHYHO, B YKPATHCHKUX Cy/aX HEAOCTATHS KUTbKICTh HapaAu9nuX KIMHAT 1 BOHH ITOTaHO OOIaITOBaHi.
3a mocmimkeHHsaM Pagm cymani mume 22% cyniB B YKpaiHi oOnamroBaHi Hapaador0 KiMHATor: To06TO 737
3 2539. binpmricte pimeHs TpUAMAIOThCS CyIIIMH y 3BUYAaiHUX KaOiHeTax, ajie )X I MPUMIIeHHS po3Ta-
IoBaHe B MpHUMilIeHHi cyay. ToMy HecTada Takux MPUMIIIEHs HE Mae OyTH apryMEHTOM IS 1X JIKBifaii.
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3a takoi cutyarnii BPII BBaxkae, Mo «BiJCYyTHICThP MOXJIMBOCTI CYy[UIi a00 KOJETii CyIIiB yCaMiTHUTHCS AJIS
00TOBOpEHHSI CITPaBH i ABUIIyBAaTUME KOPYTIIiiHI PU3UKHU Ta CIIPOOH BIUIMBY Ha CY/JIIB, a 1€, CBOEI0 YEPTOI0,
BIUTMHE Ha aBTOPUTET CYIOBOI CHCTEMUY.

Sk BipHO cTBEpIKYIOTH cymai BC, mo «3arnpornoHoBaHi 3MiHH CTBOPIOIOTH IIEBHY HeOE3NeKy J0TpH-
MaHHS BUMOT IIOJI0 CIPABEIIMBOTO Ta IyOJIIYHOTO CYIOBOTO PO3IIISAY. 3aKiHYSHHS PO3IVISLY CIPaBH JIUIIE
MIPOTOJIONIEHHSM BCTYITHOI Ta PE30JIOTUBHOI YaCTHHM Oe3 CKJIQJIAaHHS B MMOAAJIBIIOMY TTOBHOTO TEKCTY CY/IO-
BOTO DIlIEHHS Ma€ HACIIIKOM IOPYIICHHSM IpaBa Ha IMyONIYHUHA PO3MISAL CIIPaBH, IPO IIO BXKE 3a3HAYaB
€CILI» [14].

Ille omHWM 13 HEAOMIKIB € Te, M0 BiJCYTHICTh WiTKOI peryiaMeHTallii MICIlsl yXBaJeHHS PIllICHHS MOXe
CIPUYMHHTH IUTyTaHWHY B CY0BiH mpaktuili. Cyaai MOXKyYTh BiAUyBaTH IICUXOJIOTIYHIHA THCK, OCKIJTHKH YXBa-
JICHHSI PIIIeHHS Temep BiA0yBaTUMEThCS y MPHUMIIIEHHSIX, JOCTYIHUX JUISI CTOPOHHIX 0oci0. BogHouac, crix
BU3HATH, 1[0 CKaCyBaHHS HapaJ4uX KiMHAT Ma€ i HU3Ky IepeBar, 30KpeMa: — MIBUAKICTh, aJDKe MpoIeaypa
YXBaJICHHS PIIEHHS CTAaHE ONEPaTHBHIIIO. I3 BpaxyBaHHSAM 3a3Ha4E€HOTO, BBAKAEMO, IO 1€ CIPHATHME
JOTPHMAHHIO MTPOLIECYabHUX CTPOKIB, 1110 3a0€31eUnTh OTHE 13 3aB/IaHb [IMBLITEHOTO CYJJOYHMHCTBA — CBOEYAC-
HUH PO3TIA Ta BUPIMIEHHS CIPaB; — MPO30PICTh, aJKe Cy[Ii He OyIyTh BIINPABIATHCSA Y Hapaady KiMHATY,
10 3MEHIIUTh PU3UK MAHIMYJAIiN; — 3pO3yMUTICTh ISl YYACHHUKIB MPOIECy, TOMY IO BOHH OyIyTh 3HATH
TOYHMH Yac i 1aTy OTOJIOIICHHS PillICHHS.

Otxe, ckacyBaHHs IHCTUTYTy Hapaadoi KIMHAaTH — KPOK IO MOJEpHi3alil cyl1oBoi cucTeMn YKpaiHH.
Taki 3MiHM Ta HOBOBBENIEHHS TMOKIWKAHI MiABUITUTH €(PEKTUBHICTH Ta YIOCKOHAIHWTH MPOIECYalbHi cTafil
YXBaJICHHS Ta TPOTOJIOIICHHS CYIOBHX pPillleHb, TApPMOHI3yBaTH HaIllOHAJbHE 3aKOHOJABCTBO OO MPABHII
CYAOUYHMHCTBA i3 3akoHOaBcTBOM €C. bararo 3axigqHuX KpaiH JaBHO BiIMOBMIIUCS BiJ 3a3HAUYCHOTO 1HCTHUTYTY.
JU7st HamMX rpoMajIsH Il 3MIHH MOXKYTh CTaTH BaXKJIMBUM KPOKOM JI0 TIPHCKOPEHHS CYIOBOTO PO3IVISLY, alKe
pimeHHs cymay Oyne DOCTYITHHM Ojpa3y Iicisl 3aBepIICHHS CyIOBOTO 3acCiTaHHs UM Y BCTAHOBJICHUH TEPMiH.
g Toro, mo6 3poOuTH O0CTAaTOYHI BICHOBKHU MO TIEPEBar Ta HEMOJIKH BiATIOBITHUX HOBAIii HEOOXiaHHUN
neBHUH 4ac. Jlumre Tomi MoxkHa OyJie YiTKO CTBEPKYBaTH HACKUIbKH e()eKTUBHO IIi HOBOBBEICHHS peai3y-
€ThCS Ha TPaKTHIi. be3CyMHIBHUM € Te, 110 BOHM CBiI4aTh MPO TOTOBHICTh YKpaiHW 3MIiHIOBATH 3acTapiii
MPOLIETyPH Ta HAOIIMKATHCS 10 €BPONEHCHKUX CTAHAAPTIB MTPABOCYIIIS.
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Abstract. This article examines the role of international and regional institutions in development of women’s
rights in Islamic states, focusing on the effectiveness of legal instruments and the challenges associated
with their enforcement. The research highlights the contributions of the United Nations (UN), UN Women,
the Organization of Islamic Cooperation (OIC), the League of Arab States (LAS), and African regional
institutions, analyzing their strategies, legal frameworks, and policies aimed at advocating women’s rights in
Islamic societies. The promotion and protection of women’s rights within Islamic states have been a subject
of growing importance in international law, especially the intersection of global human rights norms and Islamic
legal traditions. It was found that the international treaties such as the Convention on the Elimination of All
Forms of Discrimination Against Women (CEDAW) and regional legal frameworks provide mechanisms for
advancing gender equality and women’s rights empowerment, but their implementation remains complex due
to historical traditions, cultural norms, and religious interpretations.

Some states have made significant progress in legal reforms, particularly in areas such as education,
economic participation, and political engagement, but we can observe that many challenges still exist.
These include reservations to international treaties, weak enforcement mechanisms, and socio-cultural
barriers that limit women'’s full legal autonomy. We can see the role of regional organizations is particularly
critical. Institutions like the OIC and LAS aim to balance human rights obligations with religious and cultural
considerations. However, the effectiveness of these organizations is often hindered by their non-binding
resolutions and the varying levels of commitment from member states.

The findings indicate that international and regional institutions have contributed to raising awareness
and fostering legal reforms, but significant gaps remain in implementation. It was found that there is a need for
a context-sensitive approach that respects cultural and religious values but at the same time improving legal
protections for women. Developing institutional frameworks, increasing advocacy efforts, and promoting legal
education are important steps toward ensuring greater gender equality in Islamic legal systems.

Key words: women'’s rights; Islamic law; international law; gender equality; human rights; Sharia law; legal
reforms; international organisations; United Nations.
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AHomauis. Y cTtaTTi po3rnsagaeTbes porb MKHapOOHUX i perioHanbHUX iHCTUTYLIA Y PO3BUTKY MpaB XXiHOK
B iCNaMCbKMX AepKaBax 3 akLeHTOM Ha e(peKTUBHOCTI NPaBOBUX iHCTPYMEHTIB Ta BUKINUKaX, NOB’A3aHUX 3 IXHIM
3acTocyBaHHAM. [ocnigkeHHs BUCBITNOe BHecok Opranizauii O6’egHaHnx Hauin (OOH), ctpyktypn OOH-
XKinkn, Opranisadii icnamcbkoro cniBpo6iTHuuTBa (OIC), Jlirm apabebknx gepxas (JIAL) Ta acprkaHCbKMX
perioHanbHWX opraHisawin, aHani3yroum ixHi cTpaTerii, NpaBOBi pamMKu Ta MOJTUKY, CNPSAMOBaHi Ha MPOCYBaHHS
npaB iHOK B iCnamcbKux cycninbcTeax. [MMTaHHs NpocyBaHHS Ta 3aXMCTY NpaB XIHOK B iCnaMCbKNX AepxaBax
HabyBsatoTb Aedani 6inbLIOro 3HaYeHHA B MiXHapogHOMY npasi, 0COBNMBO Ha NepeTuHi rmobanbHUX HOPM
npas MOAVHU Ta iCNnaMCbKuUX NpaBoBUX Tpaauuin. byno BuABnNEHo, WO MixXHapoOHi AoroBopu, Taki ik KoH-
BEHLiA Npo nikBigaw,ito BCiXx hopM AUCKpMMIHALLi LLOAO XKIHOK Ta perioHanbHi NpaBoBi HOPMU, 3abe3neyyroTb
MeXaHi3aMu Ang NpocyBaHHA reHAepHOI PIBHOCTI Ta PO3LLUMPEHHS NpaB XIiHOK, arne iX peanisauia 3anvwaeTbcs
CKIMaHO Yepes iCTOPUYHI Tpaguuii, KynbTypHi HOPMUM Ta PenirirHi TIiyMadeHHs.

Oesiki AepxaBu gOCArMM 3HAa4YHOro Nporpecy B NpaBoBux pedopmax, 0cobnmeo B Takmx cdepax, Sk OCBiTa,
€KOHOMiYHa y4acTb Ta NoMiTUYHa aKTMBHICTb, ane MM MOXEMO crocTepiratu, Wwo 6araTo nepewikos Bce Lie
iCHYt0Tb. [10 HUX HanexaTb 3acTepPeXeHHst 10 MiXKHapOOHMX A0roBopiB, crnabki MexaHi3Mu NpaBo3acToCyBaHHS
Ta COUIOKYNbTYpHi 6ap’epun, Aki 0OMeEXyoTb NMOBHY OPUAMYHY CaMOCTIHICTb XiHOK. Mu 6a4vMmo, Wwo porb
perioHanbHMX opraHisauii € ocobnMBo BaxknnBOK. Taki opraHisadii, sk OIC Ta JIA[, nparHyTb 36anaHcyBaTtm
OOTPMMaHHS NpaB JNIOANHK 3 PENIMNHMK Ta KyNbTYpHUMK acnektamu. OgHak e(peKkTUBHOCTI LMX OpraHisauin
4YacTo NepeLLKoaXaTb HEODOB'A3KOBICTb IXHIX PE30NIOLIN i Pi3HNI piBEHb MPUXUINBHOCTI AepXKaB-4YNeHiB.

Pesynstatv gocnigkeHHs cBigyaTb, WO, XO4a MiKHAPOAHI Ta perioHanbHi iHCTUTYUiT CnpusaoTb Niasu-
LLIEHHIO 06i3HaHOCTI Ta NPOCYBaHHIO MPaBOBUX pedOopM, 3anuLlatoTbCs 3HAYHI MporanuH1 B iMnnemeHTawii.
Byno BusaBneHo, Wo € noTpeba B KOHTEKCTHO-OPIEHTOBAHOMY MigXodi, SIKUA BPaxoBYE KyNbTYPHI Ta penirinHi
LiHHOCTI, ane BoAHOYAC MOKpaLLlye NpaBOBUN 3aXMUCT XiHOK. PO3BUTOK OpraHisauiiHuX CTPYKTYP, NOCUIEHHS
a[BOKALiNHNX 3yCUITb | CMPUSIHHA NPAaBOBIl OCBITI € BaXXNMBMMM KPOKaMM Ha LUMNSXy A0 3abe3neveHHs OinbLuoi
r'eHA4EepHOI PIBHOCTI B iCNMaMCbKMX MPaBOBMX CUCTEMAX.

Knto4osi criosa: npaBa XiHOK; icnamcbke nNpaBo; MbKHapO4HEe NpaBo; reHAepHa piBHICTb; NpaBa NIOAUHNY;
Wapiat; npaBoBi pedhopmu; MixkHapogHi opraHisauii; OOH.

The promotion of women’s rights within Islamic states has become a critical subject in international
law, reflecting the intersection of global human rights standards and regional legal traditions rooted in Islamic
jurisprudence. The role of international and regional institutions in improving gender equality within Islamic
legal frameworks is quite challenging due to variations in national legislation, cultural norms, and interpreta-
tions of Sharia law. Organizations such as the United Nations (UN), UN Women, the Organization of Islamic
Cooperation (OIC), the League of Arab States (LAS), and some regional institutions have sought to implement
legal mechanisms to enhance women'’s rights, significant legal and socio-political barriers remain. This article
explores the existing international legal institutions, assesses their effectiveness in Islamic states, and identifies
unresolved issues requiring further research.

Extensive research has been conducted on the role of international human rights law in shaping domestic
legal systems in the Islamic states. Scholars such as M. Baderin and A. Mayer have examined the compatibility
of Islamic law with international human rights standards, particularly the Convention on the Elimination of
All Forms of Discrimination Against Women (CEDAW) [1]. However, gaps remain regarding the enforcement
of these frameworks in Islamic states. Studies by Z. Mir-Hosseini, A. An-Na’im, and M. Ssenyonjo highlight
the challenges of integrating gender-sensitive legal reforms within Sharia-based jurisdictions [2, p. 9]. There
are some studies by Ukrainian scientists in this sphere such as H. Behrouz, S. Zinko, O. Besedina, T. Beiva,
V. Nesterenko.

Furthermore, the role of regional organizations, for example the League of Arab States and the African
Union, remains an underexplored area in the context of women’s rights in Islamic states [3]. This article seeks
to contribute to the existing scholarship by analyzing the impact of global and regional legal institutions on
women’s rights within Islamic states, with a focus on practical implementation.

The purpose of this research is to evaluate the effectiveness of international and regional institutions in
promoting women’s rights in Islamic states through legal mechanisms, and assess the extent to which inter-
national human rights norms, particularly CEDAW and relevant UN resolutions, have been implemented in
Islamic states. Purpose of the article is to analyze the role of regional organizations, such as the Organization
of Islamic Cooperation, the League of Arab States, and the African Union, in shaping national policies on
women’s rights.

This research adopts a comparative legal analysis, focusing on case studies from selected Islamic states
to evaluate the impact of international and regional legal frameworks. The study utilizes primary legal sources,
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including international treaties, national legislation, and judicial decisions, as well as secondary sources such
as scholarly articles and reports from human rights organizations.

The Arab region has recently experienced fast progress according to human development indicators,
but continues to lag behind in certain measures. Women in the region have experienced a paradox of inequal-
ity. While education and health outcomes have seen positive improvement in recent decades, these have not
translated into increased participation in political and economic life, or increased safety in the private sphere
[6, p. 27]. The Most recent regional update on the Beijing Platform for Action notes a number of key achieve-
ments in the sphere of international treaties, legislation, education, health, economic empowerment, engage-
ment with civil society and gender-responsive budgeting but challenges and obstacles remain.

The LAS has played a critical role in establishing regional legal frameworks for gender equality. The
Arab Charter on Human Rights recognizes women’s rights, but its impact is limited due to weak enforce-
ment mechanisms and non-compulsory provisions [4]. Some LAS’s members have taken steps toward gen-
der reforms, but unfortunately disparities remain within national legal systems [9]. Women living in the
LAS member states continue to face discriminatory attitudes and structures, many of which are institutional-
ized in legal frameworks and social systems, thereby creating state sanctioned discrimination. Furthermore,
increased and prolonged conflict in the region has created specific gendered concerns and further impeded
women’s ability to live their lives fully [5, p. 61]. The member states of the League of Arab States have
adopted international and regional frameworks that promote gender equality and women’s empowerment,
but the translation of these frameworks into domestic policy has been uneven. In addition, violence against
women, female economic empowerment, political participation, and reproductive health can be sensitive
issues for member states [5, p. 59].

The United Nations plays a significant role in promoting women’s rights in Islamic states through var-
ious legal instruments, policy initiatives, and advocacy efforts [7]. As the leading international organization
for human rights, the UN has developed frameworks that influence national policies and legal reforms in
Islamic states. One of the most significant contributions of the UN is the Convention on the Elimination of All
Forms of Discrimination Against Women (CEDAW), adopted in 1979 [11]. CEDAW remains the most com-
prehensive international treaty addressing gender equality, with many Islamic states having ratified it, albeit
with reservations to articles perceived as inconsistent with Sharia law [1]. Despite the fact that many Islamic
states have ratified CEDAW, numerous reservations remain, particularly concerning family law, inheritance,
and guardianship. The UN Human Rights Council and the Committee on the Elimination of Discrimination
Against Women have issued periodic reviews highlighting areas where national laws fail to meet international
obligations [4]. However, enforcement mechanisms remain weak due to state sovereignty concerns and vary-
ing interpretations of Islamic legal principles.

Another essential UN entity is UN Women, which supports Islamic states in implementing gender-sen-
sitive legal reforms. UN Women collaborates with governments, civil society organizations, and regional insti-
tutions to enhance women'’s participation in political and economic life. Through initiatives such as the Gen-
der Equality and Women’s Empowerment Strategy, UN Women provides technical assistance for legislative
reforms, capacity-building programs, and awareness campaigns on women’s rights [8]. Additionally, the UN
Human Rights Council (UNHRC) plays a crucial role by issuing resolutions and conducting universal peri-
odic reviews that positively influences the progress of women’s rights in Islamic states [13]. The UN’s legal
advocacy, policy guidance, and technical support, play a significant role in addressing gender inequalities and
ensuring that women'’s rights continue to improve within the legal frameworks of Islamic states.

The Organization of Islamic Cooperation plays a significant role in improving the policies on women’s
rights in Islamic states by providing a platform for dialogue and cooperation among its 57 member states.
Recognizing the importance of gender equality, the OIC has adopted several initiatives aimed at improving
women’s legal status, but at the same time respecting Islamic principles. One of the most notable frameworks
is the OIC Plan of Action for the Advancement of Women (OPAAW), adopted in 2016. This document outlines
commitments to advancing women’s education, economic participation, and protection against violence [2].
However, since OIC resolutions are non-binding, their implementation depends on the willingness of individ-
ual member states to incorporate these principles into their national legal frameworks.

The OIC also actively collaborates with international and regional organizations to promote women’s
rights. The Independent Permanent Human Rights Commission (IPHRC), established in 2011, serves as an
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advisory body within the OIC and provides recommendations on gender equality and legal reforms [10]. The
OIC also engages with UN Women and the UN Human Rights Council to harmonize global human rights
standards with Islamic values. OIC’s role is instrumental in fostering dialogue and policy development, the
effectiveness of its initiatives largely depends on state cooperation and political will within the Islamic world.

African regional institutions play an important role in promoting women’s rights in Islamic states, par-
ticularly in North and West Africa, where legal systems often blend Islamic law with customary and statutory
frameworks. The African Union (AU) has been a leading advocate for gender equality through the Maputo
Protocol on the Rights of Women in Africa [15]. This treaty, which supplements the African Charter on Human
and Peoples’ Rights, guarantees women'’s rights in areas such as marriage, inheritance, and protection against
gender-based violence. However, enforcement remains inconsistent because of cultural resistance and the
coexistence of Sharia-based laws in some member states [12, p. 632].

Sub-regional organizations such as the Economic Community of West African States (ECOWAS) and
the Arab Maghreb Union (UMA) have also developed policies addressing gender equality. ECOWAS, for
example, has integrated women’s rights into its broader human rights framework, emphasizing the protec-
tion of women against harmful traditional practices. The African Court on Human and Peoples’ Rights has
ruled on gender-based discrimination cases, contributing to the judicial reinforcement of women’s rights [14].
Despite activity of the above-mentioned organisations, challenges exist in correlating these regional efforts
with national laws, especially in states where Islamic jurisprudence influences legal interpretations. There is
a significant need in strengthening the role of these institutions through better enforcement mechanisms and
increased cooperation with international bodies. That would influence a lot the process of advancing women’s
rights in Islamic states across Africa.

Analyzing input and activity of the international and regional institutions we can make conclusions that
they play an important role in improving the legal landscape for women’s rights in Islamic states, but their
effectiveness is often constrained by cultural resistance, and different levels of commitment among member
states. Frameworks such as CEDAW, the Arab Charter on Human Rights, and the Maputo Protocol provide
important legal foundations, however, their implementation remains inconsistent because of reservations and
conflicting interpretations of Sharia law.

The role of the above-mentioned international institutions is complicated by the need to balance inter-
national human rights standards with local customs and religious doctrines. We can observe that despite the
challenges, progress has been made through advocacy, legal reforms, and policy initiatives. Significant steps
have been made in the direction of increasing women’s participation in public life, equal access to education,
and addressing gender-based violence. However, many Islamic states continue to grapple with structural barri-
ers that limit the full realization of women’s rights, including restrictive family laws, economic disparities, and
political underrepresentation. Strengthening the enforcement mechanisms of international and regional legal
instruments, growing collaboration between governments and civil society, and promoting culturally sensitive
reforms are essential steps toward achieving gender equality in Islamic states.
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AHomauis. Y cTaTTi NpoBeAeHO aHani3 cBoboan BUPaXXEHHS MOMITUYHUX NOrMsAA4iB K NPaBOBOro oeHo-
MeHy B yMOBax coLianbHol nonspusauii, 3 BpaxyBaHHAM 11 BMAMBY Ha (pOpMyBaHHA MacOBUAHOI NOBeaiHKN
3 NposiBaMu KOH(MIKTOreHHOCTi Ta paankarnbHUX NonNiTUYHMX HapaTueiB. [1paBo Ha cBOGOAY BUPaXKEHHS Nosi-
TUYHMX NOMMAAIB BU3HAYEHO sIK PyHOAMEHTANbHUIN eNeMEHT 4eMOKPaTUYHOro CyCninbCTBa Ta KOHCTUTYLiN-
HOro NpaBoMopsiAKy. 3ayBaXkeHo, Lo Take NpaBo 3abe3nedye rpomagsgHam MOXITUBICTb apTUKYNSALUIT No3unuin,
obOMmiHy inesimu Ta chopMyBaHHs MyonivHoro guckypcy. BogHovac y KOHTEKCTi couianbHOi nonspu3aadii ue npaso
HabyBae cynepednvBux NposiBiB, 30KpeMa y BUMMsAi MacoBMAHOI NOBEAHKN. Y AOCHigKEHHI (beHOMEH Maco-
BMAHOCTI aKkTyani3oBaHO B yMOBax MOMiTMYHOI MODini3auii, Lo Aano MOXIUBICTb BU3HAYUTM MOTO 3 NO3uuii
paavkanisauii nyoniyHoi komyHikauji. HaronowweHo, Wo nonitTMyHi BUCNOBMNIOBaHHS y nepeasmbopunii nepios
CTaloTb iIHCTPYMEHTOM BMIIMBY HA efiekToparbHy Macy, CTUMYIHOHYN eMOLINHO-PE30HAHCHI peakuii. OCKinbKu
B YMOBax iHopmaLinHoi MaHinynsuii ceoboga crnosa 3gaTHa nigMiHATU pauioHanbHU BUGIp iMNyNbCUBHUMM
HacTposiMK, 3pobNeHoO YMOBUBIA, WO Y 3B’A3KY i3 TaKMMM NpoLecaMu YTBOPHETbLCA HebesneyHa mexa Mix
OEeMOKpaTMYHNM MOPSIAKOM i MpaBoBMM xaocoM. MacoBuaHa noeefiHka, NigXuereHa noniTMYHMMnN HapaTu-
BaMu, CNPUYMHSAE PU3KKU CcoLliaribHOro NPOTUCTOSAHHA. BiACYTHICTb YiTKOT MeXi MK opraHi3oBaHUMU Ta CMOH-
TaHHUMKU hopMaMK NONITUYHOT aKTUBHOCTI CNpUSE NOPYLLEHHIO rpoMagcbkoro nopsaaky. lNponaranga i noni-
TMYHA pUTOPUKA anerntoTb A0 0a30BMX eMOLN | HauioHanbHOT iGEHTUYHOCTI, Nigcuntoun edekT couianbHol
arpecii. Lle HiBernoe KpUTUYHE MUCMEHHS, WO € KMNIOYOoBUM Ans (OYHKUIOHYBaHHA AeMokparTil. Y pesynbrari
cBobofa BUpaXXeHHs NMOrMSAAiB BTpayae CBill eMaHCMNaTUBHUIA NoTeHuian. BoHa NnepeTBOpPOETLCA Ha iHCTPY-
MEHT MacoBoi Mobini3auji, CXnnbHOI 4O AECTPYKTUBHOI MONITUYHOI aKTUBHOCTI. AKTyarnbHICTb AOCHIIKEHHS
obymoBrieHa HeobXigHICTIO NEPEOCMUCIIEHHS] MEXAHI3MIB MPaBOBOro PerynoBaHHA y cdepi NoNiTU4YHOI KoMy-
Hikauii. NoTpebye po3pobkn edekTMBHMI NpaBoBUA BanaHC MiX 3axMcToM cBOGOAM CrioBa Ta rapaHTisiMu
iHdopMaLiiHoi 6e3neku. Jluwe Takvi Niaxig 4o3BONUTE 3a6e3neYnT 4EMOKPATUYHY CTaniCTb Ta HauioOHanbHy
€OHICTb. Y LIbOMYy KOHTEKCTi NpaBo Ha CBOOOAY BUPAXKEHHS MOMITUYHUX NOrmMsAgiB Mae OyTu He TinbKu 3axu-
LLeHe, a N CTPYKTYPOBaHO BiAMOBIAHO A0 BUKMNUKIB couianbHOT nonsapusadii.

Knrouosi crioga: ceoboda BMpaKeHHs MOMiTUYHMX MOMMSAiB, NpaBa NANHW, KOHCTUTYLiIiHE NpaBo, CBO-
bofga, oemokpartid, MacoBuaHa MOBefiHKa, NpaBoBa MoBefiHKa, MOMiTUYHWMI AUCKYpC, nepeaBmbopya noni-
TUYHa KaMnaHig.
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Abstract. The article analyzes the freedom of political expression as a legal phenomenon in the context
of social polarization, taking into account its impact on the formation of mass behavior characterized by
conflict potential and radical political narratives. The right to freedom of political expression is defined as
a fundamental element of democratic society and constitutional order. It is noted that this right ensures citizens’
ability to articulate their positions, exchange ideas, and contribute to public discourse. At the same time, under
conditions of social polarization, this right acquires controversial manifestations, particularly in the form of mass
behavior. The study conceptualizes the phenomenon of mass behavior as activated by political mobilization,
allowing it to be interpreted in terms of the radicalization of public communication. It is emphasized that political
statements during election campaigns become a tool for influencing the electorate, stimulating emotionally
charged reactions. Given that, under conditions of information manipulation, freedom of speech may substitute
rational choice with impulsive sentiments, it is concluded that such processes create a dangerous threshold
between democratic order and legal chaos. Mass behavior, fueled by political narratives, generates risks
of social confrontation. The lack of a clear boundary between organized and spontaneous forms of political
activity contributes to the disruption of public order. Propaganda and political rhetoric appeal to basic emotions
and national identity, intensifying the effects of social aggression. This undermines critical thinking, which is
essential for the functioning of democracy. As a result, freedom of expression loses its emancipatory potential
and turns into a tool of mass mobilization inclined toward destructive political activity. The relevance of the study
is determined by the need to rethink the mechanisms of legal regulation in the field of political communication.
There is a pressing need to develop an effective legal balance between the protection of freedom of speech
and the safeguarding of information security. Only such an approach can ensure democratic resilience
and national unity. In this context, the right to freedom of political expression must not only be protected but
also structured in accordance with the challenges of social polarization.

Key words: freedom of political expression, human rights, constitutional law, freedom, democracy, mass
behavior, legal behavior political discours, electoral political campaign abo pre-election political campaign.

[TpaBo Ha cBOOOIY BHpa)KeHHS MOMIIANIB ITOCIIa€ BAXIMBE Micle cepell (pyHIaMEHTaIbHUX KOHCTH-
TYHIHHHUX MpaB 1 cBOOOM JIOAMHM i rpoMaasHuHA. Lle mpaBo He JiwHIIe € KOHCTAHTOI 0COOMCTOI aBTOHOMII,
a ¥ cIryrye HeBiJl’ €eMHOIO CKJIaJIOBOIO IEMOKPAaTHYHOTO CyCIUIBCTBA, BU3HAYAIBHOIO IIEPEyMOBOIO HOTO CcTa-
JIOT0 PO3BHTKY Ta mporpecy. JllonuHa sk comiaigbHa icTOTa motpedye oOMiHy JyMKaMH, MEPEeKOHAHHIMHU,
MOYaCTH CYNEPEWIMBHMHU Ta HeTpaguuidiHUMHU. OCcOoONMBO BaiIMBa JUId Hel apTHKYJALiS B IyONidYHOMY
MIPOCTOPI, KOJIM Yepe3 KPUTUYHI BUCIIOBH, JliaMeTPaIbHO MPOTHIIEKHI 1/1e1, BOHA peai3dye cBO€ MpaBo OyTH
MOYYTO0, BIUTMBAE HAa (OPMYBAHHS TPOMAJICHKOI JYMKH Ta CIPHS€E YTBEPKECHHIO MyOIIYHOTO Hiajiory siK
OCHOBH JIEMOKPAaTHYHOT'O CHIiBOYTTA. Y TaKOMy KOHTEKCTI CBOOO/Ia BUPaKEHHS MOIVIS/IIB IIOCTa€ 0COOMCTUM
IIPaBOM, OCHOBOIO (DYHKIIIOHYBaHHS BiJIKPUTOTO, IEMOKPATUYHOTO, TUTIOPATICTUYHOTO CYCIIIBCTBA, B SIKOMY
PO301XKHICTB MOTIIAIB BeJle HE O KOH(IIIKTY i MMPOTUCTOSHHS, a 0 KOMYHIKaIlii, KOMIIPOMiCy Ta 3MIIIHEHHS
3aca/ IPaBOBOi JAEPIKaBH.
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Ha mporuBary mpoMy y ¢parMeHTapHOMY CYCIIJIBCTBI MOJITHYHA KOMYHIKAIliS BTpavdae XapakTep
Zianory, IepeTBOPIOIOYNCh Ha IHCTPYMEHT CHUMBOJIIYHOTO IPOTUCTOSHHS Ta IICHUXOJOTIYHOTO KOHCOJiAY-
BaHHS OKPEMHX COIliaTbHUX TPYIl. YMOBH COIiajbHOI TONSpH3allii CIIpUSIOTh MOsABi e(heKTy «iHpOopMaIini-
HOT pE30HaHCHOCTI», KOITM CBO0OO/Ia CITOBA aKTHBYE JIATEHTHI KOHQITIKTH, IO TPaHCPOPMYETHCS y COIIaIbHO
aKTHBHI (popMH MyOTIYHOTO TPOTECTY. Y MONSIPU30BAHOMY CYCITIIBCTBI (POPMOFO COIiabHOI MONSIpr3arii
4acTo CTa€ MacOBHHA MOBE/IHKA, SIKa 3HAXOANUTh CBOE BUPAKEHHS uepe3 MyOiiuHi akTu cupoTusy. Komnek-
TUBHA JMHAMIiKa IPOTECTHUX PYXiB IEMOHCTPYE, 1110 CBOOOa MOTITHYHUX BUCIOBIIIOBaHb MOXKE HAOyTH pHUC
CIIOHTAHHOT'O MacoBOTO BHOYXY, € MeXa MK IPaBOBUM JIEMOKPAaTHUYHUM HOPSAKOM Ta IPAaBOBHM Xa0COM
CTa€e PO3MHUTOIO. 32 TAKUX YMOB COLliajIlbHA MOJISIpHU3Allis, sIKa IMOCHUIIIOE PU3HK MAaHIMYISTUBHOTO BIUIMBY
Ha yOIIYHY CBIiIOMICTH, CIIpHS€ BIOCKOHAJEHHIO MPABOBUX MEXaHI3MIB 3aXHCTy SIK CBOOOJM CIIOBA, TaK
i iHQopmamiitHOi Oe3mexu.

Baromwuii BHECOK Y TOCIHIIKEHHS PI3HOMAHITHUX IOPUIMYHUX 1 ICUXOJIOTIYHUX MPo0dIieM, sKi Oe3moce-
PEIHBO CTOCYIOTHCS 3araIbHOTEOPETUYHUX XapaKTEPUCTUK CBOOOAN BUPAKEHHS MOTITUYHUX MOMVISAIB 1 mepe-
KOHaHb 3iicanmy 3. baiitamoxk, B. bens, T. Cainbko, E. Titko, C. llleBuyk, 0. Hlemmrydenko, JI. SIpmon ta
iH. B TOM e uac, BApTO KOHCTATyBAaTH, 1110 IUTAHHIO CBOOOIY BUPAKEHHSI OMITHYHUX MOIVISIB SIK IPABOBOTO
(heHOMEHY B KOHTEKCTi COIIaIbHOI OJISpU3allii, 3 BpaXyBaHHSM ii BIUIUBY Ha (pOpMyBaHHS MAaCOBHIHOI TTOBE-
IIHKW yBaru Maie He TIPUCBSIYEHO, IO 1 3yMOBIIIOE aKTYaIbHICTh 00PaHOT TEMU JAOCHIHKEHHS.

MeTor0 IOCHiIKEHHS € aHaji3 CBOOOAM BHPAKEHHS MOJITUYHUX MONISAIB SIK IPAaBOBOro (peHOMEHY
B YMOBaXx COIIaJIbHOI MMOJISIpH3aIlii, 3 BpaxyBaHHSM ii BILTUBY Ha (DOpMyBaHHS MacOBHIHOI IOBEIIHKH 3 TPO-
sTIBAMH KOH(DITIKTOTEHHOCTI Ta paJuKalbHAX MONITHYHUX HAPATHUBIB.

CBo0o1a BUpakKeHHsI IOJIITHYHHUX MTOMVISIIIB 1 IEPEKOHAHb CTAHOBUTH (D)YHIAMEHTAIbHY OCHOBY CTaJIOTO
(hyHKIIOHYBaHHS IEMOKPATHYHOI MOJMITHYHOT CUCTEMH JiepKaBH [4, ¢. 64—65]. BoHa € iHTerpaipbHOI0 0a30f0
JEeMOKPAaTHYHOIO IPABOIOPSAKY, B MEXax SIKOro 3a0e3ledyeThesl peajizallisi Ta 0XOpOHAa KOHCTHTYLIHHHUX
cB00O1, a Oyab-siKi (opMU CBaBUTEHOTO BIIAJHOTO THUCKY 200 MONITHYHI penpecii BU3HAIOTHCS HECYMiCHUMHU
3 3acaJaMu JICTITUMHOTO TIaHyBaHHSI.

[IpaBo Ha cBOOOY BHPaKEHHS MOJMITUYHUX MOMISAAIB Y JEMOKPAaTUIHOMY CYCHIJIBCTBI IMIOCTA€E SK KOH-
CTHUTYIIII{HE TIPaBO, SIKE Ma€ HU3KY 0a30BHX O3HAK, SKi BU3HAYAIOTH HOTO 3MICT Ta 00CHT.

[To-nepiue, BOHO Mae yHiBepcanbHUIl XapakTep, TOOTO HANEXKHUTh BCIM TpOMasHaM, SIKi epedyBatoTh
ITiJ] FOPUCAMKITIERO JepxaBH. Takuil miaxi y3romKy€eThCs 31 cTaHAapTaMu MXKHAPOTHOTO TpaBa y cdepi mpas
JIONIMHY Ta 3aKPITUTIOE CIIPSIMYBaHHS JIEp)KaBU 1HTETPYBAaTH IEMOKpPATHYHI IIHHOCTI Y TIIOOaIhHUA TIPOCTIp
[9, c. 148].

ITo-npyre, Taka cBoOO#a 3a 3MICTOM HEBiAUYXXyBaHa, Ma€ XapakTep MPHUPOIHOIO MpaBa, sIKe BU3HA-
€THCS TA 3aXMIIAETHCS AeprKaBoro. JleprkaBa, BU3HAIOUH L€ IIPaBo, Oepe Ha ceOe MO3UTUBHI 30008’ 13aHHSI HOTO
3a0€3MEeYNTH Ta 3aXUCTHTH.

OyHKIIOHYBaHHS CyYacHOI IEMOKpATii 3HAYHOIO MipOr0 0a3yeThCs Ha MPUHIIAIIAX BiIKPUTOTO OOTOBO-
pEeHHS Ta BUTBHOTO OOMIHY ifIesIMH, a TaKOX MPSIMO 3aJIEKUTH BiJl e(peKTHBHOTO 3a0e3MeYeHHs i MPaBOBOTO
3aXHMCTy CBOOOIM BHpakeHHA NODIALIB [2, ¢. 8]. JlocBix AeMOKpaTH4yHUX KpaiH NEpEeKOHINBO AEMOHCTPYE,
mo came g cBoOOJa BHCTYNae HEOOXITHOI YMOBOIO IHHOBAIliHHOTO PO3BHTKY, CYCIIIBHOTO TOCTYITy Ta
3MIIIHEHHS 1HCTHTYTIiB TPOMAISHCHKOTO CYCIIIBCTBa — HA BIIMIHY BiJi aBTOPUTAPHUX PEKUMIB, SIKi B CHITY
CBO€1 MIPUPOIN HECTIPOMOXKHI CTBOPHUTH MOMiOHI ymMoBH. CHcTeMaTndHe irHOpyBaHHS a00 0OMeKeHHS CBO-
00/ cIToBa MIPU3BOIUTH O MOPAIIbHOI, COIIaIbHOI Ta IHCTUTYIIIIHOI Aerpajaii, CTpUMYIOYH 1HIUBIAyaTbHY
camopeatizalliro Ta miJpruBalovH 3acay JETITHMHOTO AEP>KaBHOTO YIIPABIIiHHS.

3abopoHa my0Ii9HOr0 0OTOBOPEHHS Ta BUTHHOTO OOMIHY iesMHU, JIerpajiallis CyCIiIbCTBa Ha COIiallb-
HOTIOITHYHOMY TPYHTI PU3BOAUTH 0 HOTO paauKaiizallii, 301IbIIIEHHS YUCEFHOCTI MaCOBUX 3aXO/IiB MPO-
TECTHOTO XapakTepy, [T0B’A3aHUX 3 IPYNOBUMHU MOPYLICHHAMH IpaBonopsaaky. Cepen HaUTSHKIMX HACHiAKIB
CYCIUTBHOI IPAaKTUKH, 3aCHOBAHOT Ha €KCTEHCUBHOMY BHPOOHUIITBI i aBTOPUTApHOMY YIIpaBIliHHI, — (hopMy-
BaHHSI TaK 3BaHOI «MAacOBHIHOI JIIOAWHUY», IO BiAuyBae cebe TUIBKM YaCTHHOI MacH, siKka MoTpedye Kepis-
HUITBA. SICKpaBUM MPUKIIAIOM € ITOBEIIHKA JIFOMUHH, sIKa TiICBIIOMO YXWISETHCS BiJ] CAMOCTIHHUX BUMHKIB
i pillieHp, BiJi CAMOBIIIOBIIATBPHOCTI i HABITh BiJl OCMUCIIEHHS CYTi W 3MiCTy 3allpOMTOHOBAHMX «aBTOPHUTE-
ToM» nidd. Taki monn € 00'eKTOM MaHIIMyIIOBaHHS M HE NMPETeHAYIOTh Ha cTaryc ocobuctocti. CBOTO pomy
«aHTHOCOOMCTICTE» — «MAaCOBHIHA JIOAMHA», B XapaKTEPHUX OCOOJMBOCTSIX HMOBEAIHKU SIKOi MPOCIIIKOBY-
€THCS 3aTlepeueHHs] 0COOMCTOCTI JIFOAMHM, 3a3/IPIiCTh 1 ¥ jkafo0a HiBENIOBaHHS, IO BIITBOPIOE MIEBHUI Habip
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Ta SIKOCTEH «OXHOMIPHOI JIIOMUHNY», Ha SIKY JIETKO BIUIMBATH, [UIA SKOi HOPMOIO € BiIBEPHEHHS peasbHOro, He
CIPUHHATTS AIHCHOCTI, BUKpHUBJIEHHS (akTiB. 3BHUaiiHO, Cy0'€KTOM MacCOBHIHUX SIBUIL € HE OJIHA JIIOANHA, 1Ie
CYKYIHICTB OCi0, SIKi MOXKYTb 1 HE MaTH 0€3MOCepeIHIX KOHTAKTIB MiXK CO0O010, aie 00'e/THaHi TIEBHUM 3araib-
HUM iHTepecoM (ieororis, MacoBi Mirparlii, pemniriiai ynogobanss Ta ig.) [6, c. 118].

Crig 3ayBaxkuTH, IO CIIUTBHE 310paHHS Yy BUTIISAI OpraHi30BaHOT MACOBHTHOT TIOBEIHKH, IO MPEICTaB-
JIeHa MyOJTiKoI0, CAaHKLIOHOBAHUMH MITHHTaMH Ta AEMOHCTPALISIMH, KOIH MPUCYTHI TOTPUMYIOTHCS 3a3aae-
I'ilb BU3HAYEHUX HOPM 1 IIPAaBUJI Ta KEPYIOTHCS pallioHaTbHUMU IPUIIMCAMHU 1 TaKe 5K 310paHHs, yYaCHUKH SIKOTO
3HAXOMATHCS B CTaHI EMOIIHOTO 30y/DKEHHS 1 XapaKTepU3yIOThCS TOTOBHICTIO 10 HETalHOI [Iii, CTBOPIOIOTH
HATOBII JUISI SIKOTO XapaKTepHa BKe HEOPraHi30BaHAa MAaCOBHU/IHA OBEAIHKA — 11 AB1 ()OPMHU MaCOBUIHOI aKTUB-
HOCTI TPOMaJsH. 3BHUYaiHO, HAOIIBIY 3arpo3y CTAHOBUTH HATOBII K ()OpMa HEOPraHi30BaHOI MACOBUAHOI
MOBEIHKH, 00’ €HaHA arpeCUBHICTh Ta €MOLIHA HEraTMBHA 3a0apBICHICTh SIKOTO CHPUYMHSE MOPYLICHHS
IPOMaJICEKOTO TOPAIKY, CTBOPEHHS 3arpo3u Uil IPOMAaJIChKOi 0Oe3MeKH, HeoKopu abo MpoTuAil 3aKOHHUM
BHMOTaM IPEACTaBHUKIB BIaH, [0 HaOyBa€ B OKPEMHUX BUIIAJKaX XapakTepy agMiHICTPaTUBHUX IPaBOIIOPY-
[IeHb Ta KPUMIHAFHUX 3JI0YHMHIB (TPYIIOBI TOPYIICHHS TPOMaICHKOTO MOPSAIKY, MAacOBi OE3MOPSIIKH).

Ha nepmuit nomisin Moxe CKIIafaTyCs BPaXKeHHSI, 110 OpraHi3oBaHa MAacOBHHA MOBEIIHKA € MPOSIBOM
abcomoTHO TipaBoMipHOi ToBeiHku. [IpoTe, opraHizamis JroAei, sIKi HECB1IOMO ITiJ] BILTHBOM 1HIIUX, Kepy-
IOUMCh 3arajbHAMHU HACTPOSIMU 3 PI3HUX MEPKaHTHIBHHMX MIpKyBaHb O€pyTh Y4acTh B PI3HHUX MOJITHYHHX
mpoliecax Ha MITHHTaxX 4d 300pax, BUKJIIOYAE CBIIOMY 1 BIAMOBiZaNbHY MOBeAiHKY. Hampukiian, HacKiTbKu
MOXXHA BH3HATH MAaCOBHIHY MOBEIIHKY caMe OpPraHi30BaHO0, KOJM MOBA He MPO y4acTh IPOMAsH JdepiKa-
BU-OKYyIIaHTa, Y MITHHIaX Ha MIATPUMKY «pycbkoro Mipa»? Koim Bci HOpMH MIKHapOJHOTO 3aKOHOAABCTBA
MIOPYIITYIOTHCA 1 ¥i/ie CBiZlOME MaHIITy TFOBaHHS JIFOIBMH 1 HaB’ I3yBaHHS i/ieil «OpaTHIX HAPOiBY, «HEOOXiTHO-
CTi 3aXHCTY POCIHCHKOMOBHHX MEHIITUHY [6, 119]. Takwuii BIJIHB, MpoOTIaran/ia CTBOPIOE CEPEOBHIIE, B IKOMY
BCS Maca CIIpHiMae TIPUHHATI pillIeHHs, SIK BIIACHI, IO 3aJiekKaTh caMe Bijl HUX, a HE BiJl 30BHIMIHIX (DaKTOpiB,
SIKUX TaKi IHAWBIIU BXKe HE YCBIJOMITIOIOTh. 3araibHO BiIOMO, IO OCHOBHUH 3aKOH OpraHi3allii MacH ImoJsrae
B 3aKOHI a0COIOTHOT PiBHOCTI, a Maca i € BTUICHHSIM IIi€l piBHOCTI.

BpaxoBytoun 1110 03HaKy, CyTh iICHyBaHHS MacH IIOJISITa€ CaMe B TOMY, 1100 BCiX 3pOOHUTH OIHAKOBUMH,
0e3 0coOMCTICHUMH, OE3TUKUMH, SIKUMH JIETKO KEpyBaTH, 5IKi BUKOHYBaTUMYThb BOJIIO «JIiepay, IPU LIbOMY
JOCTATHBO ISl HUX 33/I0BOJIBHUTH TUTHKK 0a30Bi iX moTpeOu. Y MacoBHX CKyMUEHHSX BCl JIFOIH € PIBHAMH,
BOHH OJTHAKOBO i JIATAIOTh MOTIIMOJIEHHIO B MAaCOBY CBIJIOMICTh, iIHAMBIAyalbHICTh KOXKHOTO MPOCTO 3HUKAE.
Came Takoro 6€30CO0MCTICHOI0 MacOI0 HaMIerIIe MaHiMyTIOBaTH. XapaKTepHOIO0 0COOIMBICTIO MacH € HU3b-
KHUH piBEHb PO3BUTKY KPUTUYHOTO MHCJICHHS, IHTENEKTY, 10 MPU3BOAUTH IO BTPATU 3Ai0HOCTEH pO3MipKo-
BYBATH, aHATITHYHOTO Ta aOCTPAKTHOTO MHCJICHHS, MiABUINEHHS €MOIIHHOCTI, 3HWKEHHS CTPECOCTIHKOCTI,
MOpYIIEHHS JIOTIKK y JisiX Ta BuMHKaX. OTKe, y Maci mepeMarae He po3yM, a OLIbIIICTb.

Macwu BifirparoTh OJHY 3 HAaHTOJNOBHIMIKX pojied y (popMyBaHHI MONMITUIHOTO TPOIECY; BOHH BHU3HA-
YaroTh HANpsM JiSUTBHOCTI BCIX COIIabHO-TIOMITHYHUX 1HCTUTYTIB, MPSMO UM OTIOCEPENKOBAHO, CBIIOMO 91
HEeCBiJIoMO. TakoX Macl € OCHOBHUM 00’€KTOM BIUTHBY 1 MOJIITUYHUX IHCTUTYTIB, OpTraHi3allii, TOTITHIHIX
cwit. OcoOMMBO BaroMe MicIiie Macu MOCIAIOTh il Yac MepeIBUOOPYNX KaMIIaHiH, KO CYCIIBCTBO O0Mpae
CBOIX TMpeNCTaBHUKIB, HATUISIOUH iX BIaor0. B meil mepiox 3BepTaroTh yBary Ha CyCHiIbHO-TTONITHYHI TPO-
OnemMu i Macu aBTOMAaTUYHO MEPETBOPIOIOTHCS Ha €JIEKTOpaT, a MOTiM BHOOPIIIB, 10 3HAYHO 3MIiHIOE iX COIIi-
aJbHY POJIb, CTATyC Ta 3HauynIicTe. CowianbHa MOJIsIpU3aLis TpaHCPOPMY€e CBOOOAY BUPAKEHHS MOTITUIHUX
TIOTIIAIB 3 IHCTPYMEHTI IEMOKPAaTHYHOTO CYCHIBCTBA B Karalli3aTop Maco BHIHOI MOBEMIHKH, IO AeAali
OinpIie HaOyBa€e CTANUX KOH(IIIKTOTEHHUX PHC.

VY mepenBuOOpYMX KOMITaHISX CBOOONA BHPaKEHHS TMOJITUYHUX TOMIAAIB HaOyBae 0coONMBOTO 3HA-
YEeHHS, aJUKe BUCTYNA€E HE TIJIBKH MPaBOM OCOOH, a i 1HAWKATOPOM AEMOKPATHYHOI CTaJOCTI CyCHiJIbCTBA.
[onmiTndHa KOMYHIKaMig y mepio BHOOPUOI KaMMaHii — 1oie B3a€MO/Iii IPaBOBUX TapaHTI Ta ComiaTbHIX
3aIUTIB, 10 YacTO IEepepoCTae y MaCOBUIHHUHN Xaoc.

AKTHBI3aIisi cBOOOAN BHpak€HHS MOMITHUYHUX MOTISAIB i Yac mepeaBuOopdoi 00poThOM MpoBO-
Ky€ MiJBUIICHY YyTIHBICTh CYCHUIbCTBA MO iH(GOPMAIIHHIUX MaHIMyIAIiH, MponaranaiucTChkoi ne3ingop-
Malii Ta MonsprU30BaHUX HaparuBiB. Ilil BIJIMBOM MOJITHYHOT PUTOPUKH (POPMYETHCS MOAETH MAaCOBUAHOI
TIOBEJIIHKH, SIKa alleNIioe 0 ippamioHalbHOT aKTUBHOCTI Ta TICHXOEMOIIiiHO1 akTUBHOCTI. Emoriiine Tta ¢pa-
IMEHTapHE BHCJIOBIIOBAHHS MOJITHYHUX IEPEKOHAaHb y MAacOBOMY (opMari MOXe MPHU3BECTH A0 ecKajarii
COLIiJIbHOI HAIlPyTH Ta PaAWKaIbHUX MyONIYHUX OUCKYpCiB. 3a JONMOMOIOIO MOJITHYHOI MpONaraHIyu MOXe
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OyTH BUKOPHCTaHA JIETITUMHA CBOOO/A 3 17151 EeMOITIITHOTO i I0ypeHHs BUOOPIIIB i3 3aKJIMKAMU JI0 COIliaTbHOT
BopokHedi. [Icuxomoriaauit eekT MPUHAIEKHOCTI IO COIIaIbHUX TPy THOCUITIOETHCS 3aBISKH MO THYHAM
MecepKaM, IO MUJIECTIPSIMOBAHO alleTIOI0Th J0 HAI[IOHAIBHOI 1IEHTHYHOCTI, ICTOpUYHUX TpaBM abo CoIli-
aTPHUX OYiKyBaHb. MacoBHHA TOBEAIHKA BHOOPIIIB i/ BILUTUBOM ITONITHYHOI MPOMAraHAd Ta IOJiTHIHOT
ne3indopMariii IposBIITE CUMITOME «EMOIIIHHOT Pe30HAHCHOCTI», MO MiMiHSE palliOHaFHUN BHOIp eMo-
[IHHOIO IMIYJIBCHUBHICTIO. 32 TaKMX YMOB MacoBa KOMYHIKaIlisi BUKITUKAE e€EeKT «COIialbHOI arpecii», o
HIBEJIFOE KPUTHYHE MUCIIEHHS Ha KOPUCTh eMOIiHOTO Mia0ypeHHs BuOopiiB. He3Baxkaroun Ha 3aKpiTuIeHHS
Ha HOPMAaTUBHOMY piBHI TapaHTiii cBOOOIM CIIOBa, ii peamizaiis B yMOBaxX BHOOpIiB BHMarae OanaHCyBaHHS
MDXK BIJKPHTICTIO MOJIITHYHOTO TUCKYPCY Ta YMOXIIMBICHHS 3aKIMKIB IO COIiaIbHOI BOPOXKHET1. BUKITFOUHO
3a Takoi YMOBH BHOOpYHIA Mpoliec TpaHCPOopMyBaTUMe iHIAMBITyallbHI TIEPEKOHAHHS B KOJIEKTUBHI IMITYJTbCH,
10 Y MAaCOBHIHIM TIOBEMiHII Ha0yBaTUMe HE JeCTPYKTHBHOI, a KOHCTPYKTUBHOI (popMmu.

TakuMm 9WHOM, aHATI3YIOUM BHINECKa3aHEe MOXHA 3pOOUTH Taki BUCHOBKH. Ilim wac mepemBubopuiii
KaMIlaHii Macu BHCTYNAIOTh HE TUIBKH €JIEKTOPAIEHHM PECYpcOM, a i OCHOBHHM Cy0’€KTOM HOJITHYHOL
MOOii3allii, o BU3HAYAE 3MICT MONITHYHOTO JUCKYPCY. Y TaKHX pealisx cBoOOIa BUPaXCHHS MO THYHIX
MOTIISAIB TPAHC(HOPMYETHCS 3 (PYHIAMEHTAIBHOTO KOHCTHTYIIIIHOTO MpaBa B IHCTPYMEHT MacOBOi IOJITHY-
HOI TUHAMIKH, 3[JaTHOI K KOHCTPYKTHBHO aKTHUBI3yBaTH, TaK i AeCTa01Ii3yBaTH CyCITiILCTBO. MaHIMynITHBHE
BUKOPHCTAHHS MOJITHYHHUX BHCJIOBIB Yepe3 PUTOPUKY MONITHYHHX ITPOTPaM CIIpHsi€ (GOPMYBAHHIO HONITHIHOT
HamnpyTH Ta JICTITUMAIlii paInKaIbHIX MOMITHYHUX HapaTuBiB. ColliaibHa MO pHU3aIlis ITi IBUIIY€ BPa3IUBiCTh
eNIeKTOpaTy 10 MaHIMyJSTHBHHX TEXHOJOTIH BIUTUBY, SKi CIIPUSIOTH (JOPMYBAHHIO MAaCOBHIHOI MOBEIIHKH
3 MpOsSiBaMHU KOH(QIIKTOTEHHOCTI Ta comianbHOi Hebe3neku. Eckamariis MacoBHUX TONSPH30BaHUX HACTPOIB
Ha TPYHTI TiNEepeMOIIHHIX BUCIIOBIIOBAHb MOJNITHYHHX IEPEKOHAHb CTBOPIOE 3HAUHI PU3UKH JIECTPYKTHB-
HOI COIiaIbHOT HAIIPYTH. 3 METOIO 3aro0iraHHs MposBaM arpeCUBHOI COIiaTbHOT aKTHBHOCTI peai3allisi CBO-
0o/ ci1oBa B yMOBax NepeABHOOPHOI KaMITaHii BUMarae 4iTKOro MpaBoOBOTO OalaHCYBaHHS MiX BiIKPUTICTIO
MyOTIYHOT TYMKH Ta YMOXIJIUBIICHHSM COIIaTbHOTO MAaHIIMYISITUBHOTO PO3MAIIOBAaHHS BOPOXKHET1. BHKIFOUHO
3a YMOBH CHHXPOHI3aIli1 CBOOOIM BUPAKSHHS MOJTITHYHUX BUCIIOBIIOBAHb Ta 3aKPIIUICHHS Ha 3aKOHOJABIOMY
piBHI MeXaHi3My 3armo0iraHHs MacoOBHM IMPOTECTaM 1 IICUXOEMOIIHHIN MOMTHYHIN aKTUBHOCTI CYCHIIBCTBO
y CBOEMY PO3BUTKY 30epirarume 03HaKH HalliOHAIBHOT €IHOCTI Ta IEMOKPAaTHIHOI CTAJIOCTI.
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Abstract. The article provides a comprehensive analysis of the concept of the three-criterion model
of legitimate restriction of human rights, which is based on three interdependent criteria: legality (prescribed
by law), the pursuit of a legitimate aim, and the necessity of interference in a democratic society. The study
examines the theoretical foundations, legal codification, and practical application of this model in the context
of armed conflict, using the right to freedom of political expression as a case example. Emphasis is placed
on the special status of the right to freedom of political expression as a subject of enhanced protection under
the case law of the European Court of Human Rights. The author analyzes current challenges in the legal
practice of Ukraine, including vague legal terminology, excessive administrative interference, lack of effective
judicial oversight, and risks of imbalance between security and freedom. It is concluded that under martial law,
it is essential not only to formally apply the provisions of international treaties but also to ensure a genuine
mechanism for assessing the proportionality and justification of restrictions. The article proposes specific
legal measures to improve the regulatory framework, strengthen judicial review, and ensure transparency in
processes related to the restriction of political rights under emergency conditions.
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AHOmaujs. Y cTaTTi 30inCHEHO KOMMIEKCHUI aHani3 KoHuenuii TpukputepianbHOI mMogeni neritTMMHoro
obMmeXeHHs npaB MAMHN, sika 6a3yeTbCA Ha TPbOX B3aEMO3arnexHUX Kputepisx: nepegbadeHoCcTi 3aKOHOM,
HaABHOCTi NEriTMMHOI MEeTU Ta HeOBXiAHOCTI BTPyYaHHA B 4EMOKPATMYHOMY CyCninbCTBi. Po3rnsiHyTo Teope-
TWUYHI acnekTu, HopMaTMBHE 3aKpinneHHa Ta 0cobnNMBOCTI NPaABO3acTOCYBaHHSA L€l Mogeni B ymoBax 36poi-
HOro KOHNIKTY Ha npuknagi ceoboan BUPaXXEHHS MONITUYHUX NornsgiB. AKLEHTOBaHO yBary Ha ocobrnmBomy
cTaTyci npaBa Ha cBOOOAY BUPaXKEHHS NOMITUYHUX NOMAAIB K 06’eKTa NOCUNEHOrO 3aXUCTY 3rigHO 3 NpaKTu-
Kot €BponencbKoro cyay 3 npae foaMHW. ABTOP aHanidye CyyacHi BUKIMKM, LLIO BMHMKAKOTb y NpoLeci npa-
BO3aCTOCYBaHHS B YKpaiHi, 3okpema npobrnemMu HeYiTKOCTi MpaBOBUX HOPM, HAgMIPHOrO agMiHICTpPaTMBHOIO
BTPYYaHHs, BiACYTHOCTi epeKTUBHOIO CYA0BOrO KOHTPOMO Ta pu3nkiB gncbanaHcy mix 6esnekoto i csoboaoto.
BcTaHoBMEHO, L0 B yMOBaxX BOEHHOIO CTaHy BaXMBO He nuile hopmaribHO 3aCTOCOBYBATW NOMOXEHHS MidX-
HapoOHWX LOroBopiB, a 1 3abe3nevyBaTy pearnbHUN MEXaHi3M OLHKM NMPOMOpLUIiNHOCTI Ta 0brpyHTOBaHOCTI
obmexeHb. 3anponoOHOBAHO KOHKPETHI MPaBOBi KPOKM LLOAO BAOCKOHANEHHS HOPMaTUBHOi 6a3n, MOCUITEHHS
CYLOBOIO KOHTPOSO Ta 3abesneyeHHs Npo30pOoCTi NMPOLECIB, MOB’A3aHUX 3 OOMEXEHHAM MOMiTUYHUX NpaB
Yy Haa3BMYamHNX yMOBaXx.

Knroyosi criosa: npaBa noguHW, nNpaBo Ha CBOGOAY BUPaXKEHHS MOMITUYHUX MOrMSAIB, NPAaBOMIPHICTD,
30pOMHUIN KOHMPMIKT, «TpuKpuTepianbHa MoAenb NeriTMMHOr0 OBMEXeHHS1 npaB», «TPUCTYNEHEBUN TeCT»,
KTPUKYTHUK oBMexxeHb npaBy, €CIJ1, MidkHapogHi cTaHAapTy.

Relevance of the Research Topic. In the current conditions of armed aggression against Ukraine, the
right to freedom of political expression faces significant challenges. The state, reacting to threats to national
security, resorts to restricting this right, which necessitates a clear definition of the limits of permissible inter-
ference. According to Article 10 of the European Convention on Human Rights, freedom of expression can
only be restricted if three cumulative criteria are met: prescribed by law, legitimate aim, and necessity in a
democratic society. Analysis of the European Court of Human Rights (ECtHR) practice indicates the impor-
tance of adhering to these criteria, especially in armed conflict, where the balance between freedom of expres-
sion and the protection of national security becomes particularly delicate.

Degree of Scientific Development of the Problem. The issue of restricting human rights during armed
conflict, particularly the freedom of political expression, has traditionally attracted the attention of both schol-
ars and the public. It becomes particularly acute during periods of military threat when the narrowing of rights
is considered not only an exceptional measure but also a potential test for the democratic system. In this con-
text, freedom of political expression serves as an indicator of the maturity of democratic institutions and the
resilience of the constitutional order. Both Ukrainian and foreign researchers have made significant contribu-
tions to the development of this topic. Among domestic scholars, the works of O.V. Zaichuk, M.V. Savchuk,
S.V. Holovin, and O.M. Matsiuk, who analyzed the legal limits of freedom of speech during states of emer-
gency and martial law, should be noted. Contemporary authors, including A.O. Rusavska, T.V. Mykhailina,
L.Yu. Timofeeva, and Kh.M. Vorobets, focus on the balance between protecting national security and human
rights, adherence to the principle of proportionality, and the ECtHR's practice regarding legitimate restric-
tion of political freedom. In the foreign academic field, the scientific positions of T. Hammarberg, H. Keller,
L. Gosta, D. Forest, T. Ginsburg, and M. Taggart cover a broader analysis of the legal regime of emergency sit-
uations, as well as the criteria for the admissibility of restrictions from the perspective of freedom of expression
in a democratic society. At the same time, the full-scale aggression of the Russian Federation against Ukraine
has revealed new forms of threats — hybrid, informational, and those not regulated by norms. This actualizes
the need to update approaches to assessing the permissible limits of restricting political freedom. It is crucial
not only to ensure compliance with international standards but also to develop effective national mechanisms
capable of guaranteeing the protection of human rights even in extraordinary circumstances.

The purpose of this article is a theoretical and legal analysis of the three-part test for legitimate restric-
tion of the right to freedom of political expression in the context of armed conflict, with an emphasis on current
problems of practical application of this model.

Main Body of the Research. The right to freedom of political expression is a basic element of the
democratic legal order, serving as a means of ensuring political pluralism, citizen participation in public
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administration, and a mechanism for public control over power. In situations of social instability, especially
in armed conflict, the significance of this right only increases. Open discussion and the possibility of legally
expressing critical assessments of state actions are necessary conditions for preserving the legitimacy of insti-
tutions, trust in power, and maintaining the constitutional order. However, as is rightly emphasized in scientific
literature, the exercise of this right is not absolute [5, pp. 124-129; 6, pp. 46-50]. International law, in particular
Article 10 § 2 of the European Convention on Human Rights [4] and Article 19 of the International Covenant
on Civil and Political Rights [8], allows for its restriction — provided that a clearly defined three-tiered criterion
is met. For describing this legal construct in modern scholarship, the concept of a "three-part test for legiti-
mate restriction'’ can be used. This test implies that any interference with freedom of expression must meet
three simultaneous (cumulative) conditions: be prescribed by law, have a legitimate aim, and be necessary in
a democratic society. Such a structure allows for a reasoned determination of the limits of permissible state
interference with human rights and avoids arbitrary action.

While other terms are encountered in scientific discourse — such as "three-pronged test", "triangle of
legitimate human rights restrictions"”, "triangle of rights limitations" [7; 8; 9; 10; 11; 12] — this article primar-
ily employs the term "three-part test" as it is the most widely recognized and academically appropriate term
within international human rights law for describing the analytical framework for legitimate restrictions. This
test allows for a systematic and structural interaction of criteria, enabling not only normative but also practical
analysis of the lawfulness of interference in a specific context. As O.M. Ivanchenko rightly notes, legitimacy
in a modern state appears not only as formal legality but as a more deeply justified moral and legal justification
for legal decisions, which is especially important during wartime [3].

The first criterion — "prescribed by law" — means that restrictions must not only be enshrined in a legal
act but also formulated with sufficient clarity so that a person can foresee the legal consequences of their
actions [2; pp. 16-17]. During martial law in Ukraine, vague terms such as "aggressor propaganda," "col-
laborationism" are often used, which, as emphasized in legal literature, often lack a legal definition [9]. This
complicates law enforcement and creates risks for freedom of speech.

The second criterion — "legitimate aim" — requires that restrictions serve to protect values explicitly
stated in international acts: national security, public order, morals, health, rights of others, etc. A problem in
Ukrainian realities is the tendency to automatically refer to "protection of national security" without deep argu-
mentation, which, L.M. Serdyuk warns, can negate the very idea of legitimate restriction [11].

The third and most substantial criterion — "necessary in a democratic society” — implies that the interfer-
ence must be proportionate, meaning it corresponds to a real need and is the least burdensome way to achieve
the goal. It is at this stage that the so-called proportionality test is applied, which includes: the existence of a
legitimate aim, the suitability of the means to achieve it, the necessity of the chosen means, and the balance of
interests [13].

Thus, the three-part test acts not only as a formal-legal guideline but also as a conceptual tool that allows
balancing state interests with individual rights in crisis circumstances. Its importance particularly increases in
wartime, when the state tends to act in a format of extreme expediency, which increases the risks of excessive
restriction of human rights. That is why the scientific community must consistently support the use of this test
not only as an analytical tool but as a standard for the legitimacy of state intervention.

International standards, including Article 19 of the International Covenant on Civil and Political Rights
[8], also confirm the mandatory observance of the three-part test when restricting freedom of expression. In
the context of armed conflict, this means that any restrictions must be clearly defined in law, serve to protect
national security or other legitimate interests, and be proportionate to the stated goal. Ukraine's national leg-
islation formally implements these standards: Article 34 of the Constitution of Ukraine guarantees the right to
freedom of thought and speech, as well as the right to freely collect, store, use, and disseminate information.
At the same time, especially in the context of full-scale armed conflict, the exercise of this right faces signifi-
cant problems that complicate compliance with internationally recognized criteria for permissible restriction.
Thus, general theoretical difficulties in applying the three-part test manifest themselves already at the stage of
analyzing the legality of interference. Ukrainian law enforcement practice often resorts to using norms with
undefined content that allow for excessive discretion — for example, provisions on "justifying aggression,"
"propaganda of the aggressor state," or "collaborationism," which lack a clear legal definition and complicate
the predictability of consequences for subjects of expression [9, pp. 55-56].
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Regarding the criterion of a legitimate aim, although the protection of national security, territorial integ-
rity, or public order are undoubtedly legitimate aims for restriction, in many cases their application is not
accompanied by proper justification. There is a tendency to transform a legitimate aim into a universal jus-
tification for interference with freedom of expression, without a detailed assessment of its expediency and
necessity in a particular case [1, p. 250].

The greatest concern is caused by compliance with the criterion of necessity in a democratic society.
This element requires that restrictions be proportionate, respond to an urgent social need, and not exceed
the limits necessary to achieve the stated goal. However, in Ukrainian reality, procedures are often used
that are implemented not through the courts but by administrative bodies, in particular the National Secu-
rity and Defense Council, which deprives the interference of proper adversarial and independent evalua-
tion [13, pp. 57-59].

The practice of the European Court of Human Rights consistently confirms the exceptional importance
of freedom of political expression as one of the fundamental guarantees of a democratic system. In its judg-
ments, particularly in the cases of Lingens v. Austria [16], The Observer and The Guardian v. United Kingdom
[17], Castells v. Spain [15], the Court has repeatedly emphasized the special status of political speech, which
should have an enhanced level of protection even in situations of social tension or conflict. According to the
ECtHR's position, freedom of expression includes not only those statements that are perceived neutrally or
positively but also those that may offend, shock, or disturb — since precisely such freedom is the basis of plu-
ralism, tolerance, and openness in a democratic society.

In this context, the issue of Ukraine's national practice compliance with international standards in the
field of freedom of expression, particularly in the conditions of armed aggression, becomes especially relevant.
After the full-scale invasion of the Russian Federation in 2022, the state was forced to take a number of secu-
rity measures, among which — the prohibition of certain political parties and the restriction of the activities of
some media [14]. Such actions, although motivated by considerations of national security, raised a number of
legal and ethical questions.

In the case of prohibiting the activities of political parties, it was, in particular, about formally justi-
fying their involvement in spreading pro-Russian narratives. However, a clear and public review procedure
was not always ensured, in which evidence would be properly evaluated, judicial review guaranteed, and a
proportionality analysis of the interference conducted. A similar situation occurred in the media sphere when
blocking TV channels or online platforms was carried out by decisions of the National Security and Defense
Council without open court hearings and without a proper opportunity for appeal. These examples reveal sev-
eral key problems, among which, first of all, is insufficient concretization of the legal grounds for restriction,
which complicates the predictability of legal consequences for individuals exercising political expression.
Some terms used in legislation, such as "aggressor propaganda," "information attack," "collaborationism," are
excessively general or evaluative, which contradicts the criterion of the restriction being prescribed. In addi-
tion, the widespread use of references to national security protection as a universal justification for interference
in political communication without proper justification significantly weakens the requirement of a legitimate
aim for the restriction.

The most problematic remains the implementation of the criterion of necessity in a democratic soci-
ety, which implies that interference must be proportionate, justified, and responsive to an urgent social need.
However, in the practice of Ukrainian authorities, there is often no proper analysis of whether less burdensome
means of achieving the goal existed, whether the chosen measures were effective, and whether they did not
create excessive pressure on freedom of expression. Such an approach contradicts the practice of the ECtHR,
which insists on the mandatory nature of the proportionality test as a key element in assessing the legality of
any interference. Against the background of these challenges, there is a need to review both the regulatory
framework and practical approaches to restricting the freedom of political expression in armed conflict. This
primarily concerns clarifying legislative norms and terms, introducing mandatory judicial control over deci-
sions to ban parties or block media, and institutionalizing the obligation of authorities to apply the propor-
tionality test in each specific case. In addition, it is advisable to create a coordinated state policy in the field
of information security, which would allow counteracting hybrid threats without unreasonable narrowing of
fundamental rights.
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In conclusion, it should also be emphasized that ensuring freedom of expression in wartime is not just
a technical challenge — it is a test of the resilience of the democratic system. And only through a balanced and
legitimate application of the criteria of legality, legitimacy, and necessity can the balance between state protec-
tion and citizen freedoms be maintained.

Conclusion. Thus, in armed conflict, it is critically important not only to normatively enshrine the
so-called triangle of legitimate human rights restrictions — prescribed by law, legitimate aim, and necessity in
a democratic society — but also its consistent and reasoned application. This is not about formal references to
security needs, but about a thorough analysis of specific circumstances with adherence to standards formed by
the ECtHR's practice. Ignoring these requirements threatens not only the violation of international obligations
but also the destruction of trust in state institutions and the undermining of legal stability within the country.
This creates conditions for abuses, erosion of democratic legitimacy, and legal vulnerability at the international
level. Today, when Ukraine is simultaneously fighting for territorial integrity and striving to assert itself as a
rule-of-law state, it is the adherence to the principles of the rule of law — including ECtHR standards — that
must become not only an obligation but also proof of political maturity and commitment to democratic values.
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WHATTS 10 MyOTiKaIlii Yi BiAXUICHHS PYKOTIHCY.

IHcTpyKUIis A1 peneH3eHTiB

OniHrOBaHHS BKIIIOUAE JIBA €TAIM: MOTIEPEIHIN OIS Ta JeTadbHUN OIS,

OOrpyHTOBaHICTh 1 JOCTOBIPHICTH OTPUMAHUX PE3YNBTATIB — € KIIOYOBHUMHU ACTIEKTAMH, SKi MOBHHHI
OyTu Bif3HaueHi B peueHsii (Gopma peueHsii 1ogaeThbes).

Tonepeouiii 02na0 Na€ MOXKIMBICTh PELIEH3EHTY NOCIIANTH 3arajibHy LiHHICTh MaTepiany i MOBUHEH
MICTHTH BIAIOBIAl HA MUTAHHS:

+ Yu € akTyanpHOIO HayKoBa MpobiiemMa, oOpaHa aBToOpom?

* Yu 4iTKOo chopMyIbOBaHO METY Ta 3aBIAHHS AOCHTiHKEHHS?

+ Uu BignoBila€ CTUIIB 1 JIOTiKa BUKJIAy TEKCTY HAYKOBil MpUpOIi Marepiamy?

 Yu MicTATBCS TOCHJIAHHS Ha aKTyalbHY JiTepaTypy 3 oOpaHoi mpobiemu?

Jlemanvruii 0271510 TPYHTYETHCS HA PO3TOPHYTOMY JTOCITIPKCHHI PYKOIIUCY 1 BKIIFOUAE HACTYITHI ITUTAHHS:

+ Yu mMae Micie 0cOOMCTHI BHECOK aBTOpa Y BUPIIICHHS MOCTaBIeHOI MpobieMu?

 Yu BUKOPUCTOBYIOTHCS B TOCTIIXKEHH1 HOBATOPCHKHUI Ta TBOPYHIA MiAX0q1?

* Yu 4iTKO MpeaCcTaBICHO OTPUMaHi pe3ynbTaTi?

 Yu MicTiIThCS B pOOOTI 3HAUUMI pe3yabTaTu?

+ Yu MaloTh OTpUMaHi pe3yNbTaTH TEOPETUIHE 3HAYCHHS?

+ Yu MaloTh OTpUMaHi pe3yNbTaTH MPUKIIaIHE 3HAUCHHS?

+ Yu MOKHa BBaXKaTH PYKOIHMC L[IHHUM BHECKOM JIJIsI raiy3i?

PenieH3eHTy TakoXX MPOMOHYETHCS HAAATH KOMEHTapi MIO0 PYKOIHKCY 13 3a3Ha4eHHSIM 000B’I3KOBHX Ta
PEKOMEHAOBaHUX 3MiH.

I, HacamKiHeIb, PEIICH3CHT MiABOAUTE RIOCYMOK TIONO PEIICH30BaHOI poOOTH:

1) pexoMeHayBaTH PyKOITUC 10 APYKY;

2) peKOMEeHAyBaTH PYKOIIMC 0 APYKY IICIIs BiAOBIIHUX BUIPABICHb Ta BAOCKOHAICHB;

3) BIIXWJIHMTH PYKOITHC.

[Nonituka peueH3yBaHHs «EpmixiBCbKOTO XypHaly» MOKIMKaHa 3a0e3levyBaTH HalBUIII CTaHAAPTH
oryOnikyBaHHs pyKonuciB. J{o0ip pereH3eHTIB MPOBOANTHCA 13 BpaxyBaHHSM iX CIelialbHUX 3HaHb Ta Hay-
KOBOT'O JIOCBITY.
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