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AHomaujis. EpnixiBcbkKi koHUenuii "xuBoro npaea" Ta "acouiauin” MoxyTb LOMNOMOITU B AOCHIOKEHHI
KOHCTUTYLINHMM MpaBOM B3aEMO3B’'AI3Ky MDK KOHCTUTyUieto Ta nmopaniamom. Konu Epnix onucye cuny
CycninbCTBa, sike yepes acouiauii PopMye XMBWUWA 3aKOH, BiH MOKa3ye KOHCTUTYLIMHOMY MpaBy 3HAYeHHS
npaea, WO iCHYE no3a Aep)XaBHUM NpaBoM. KOHCTUTYUISA He nuule perynioe AOisnbHICTb gepXasBu, ane n
MIiCTUTb HOpMU Ansa cycninbcTBa. OCHOBHI NpaBa € 0O0B'A3KOBMMUW CTaHOApTaMM SK AN AepXaBu, Tak | Ans
rPOMagsiHCbKOro CyCrinbCTBa. TakMMm YMHOM, HUHILLIHA KoHUenuiss KoHCTUTyuii pobuTb neritTMMHicTb npasa
Ginbwe B KOHCTUTYLIT, @ He B AepXxaBHOMY npaBi. TOGTO, CYTHICTb XXMBOro NpaBa, CTBOPEHOro couianbHUMn
acouiauisimu, BigobpaxaeTbcs B KoHCcTUTyuii. ChiBBIAHOWEHHST MK KOHCTUTYLINHUM NpaBoM i couionorieto
npaea matoTb B npausix Epnixa HanbinbLw icToTHi enemeHTn 3B'a3ky. Bigkputta KoHcTuTyuii o nntopanismy
— Ue He nuwe npouec, SKMN MNOYMHAETBbCA Ta 3aKiHYYETbCHA TIYMAYeHHAM KOHCTUTYLIMHOIMO TEKCTY.
BigkpuTicTe 0o nniopaniamy O3Hayae BU3HaHHSA MpaBa, sike ICHYe Ha MpakTuui i pyxae cycninbCTBOM.
KoHcTuTyLUiiHa iHTepnpeTauis noBuHHa OyTu yBaXKHOH A0 LbOro npasa. KoHCTUTYyLiHa NeriTMMHICTL npaBsa
nepegbavae HeobXigHi OOMEXEHHs, SKMX COLIOMOriYHWMA aHani3 3akoHy 4acTo He [JOTPUMYETbCS.
MniopanictnyHi cycninbctBa XX| CTONITTA BU3HAOTL HEAOCTATHICTb 3aKOHOAABCTBA, WO € €AMHOI0 Ta
BVHATKOBOIO (hOPMOIO COLLianbHOro peryrnoBaHHa. BuHMKaoTb HOBI NpaBoBi opmu i X cnig po3rnggatu
Teopieto NpaBa, BIAKPUTO A0 Nropaniamy NpaBoBUX Sxepern.

Krroyosi criosa: €sreH Epnix; xuBe npaso; couianbHa acouiauis; KOHCTUTYLIHUIA nnopanisMm;
KOHCTUTYLiNHA repMeHeBTUKa.
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Abstract. The Ehrlichian concepts of "living law" and "association" can help constitutional law in the
investigation of the relationship between constitution and pluralism. When Ehrlich describes the forces of
society, which produce through their various associations a living law, he shows constitutional law the
importance of law existing outside the State Law. The Constitution does not only regulate the State, but it
also contains norms for society. Fundamental rights are binding standards for both the state and civil society.
Thus, the current concept of Constitution makes the validity of law no longer in State law, but in the
Constitution. In this way, the existence of a living law produced by the social associations finds its validity in
the Constitution. The relation between constitutional law and sociology of law has in Ehrlich's work one of the
most significant elements of connection. The opening of the Constitution to pluralism is not only a process
that begins and ends in the interpretation of the constitutional text. Openness to pluralism implies the
recognition of a law that exists in practice and moves society. Constitutional interpretation must be attentive
to this law. The constitutional validity of the law brings the necessary limits that a sociological analysis of law
often fails to observe. The pluralistic societies of the 21st century recognize the insufficiency of the legislated
law as the sole and exclusive form of social regulation. New legal forms emerge and need to be
contemplated by a theory of law open to the pluralism of legal sources.

Keywords: Eugen Ehlrich; Living law; Social Association; Constitutional Pluralism; Constitutional Hermeneutic.

Initially I would like to say my satisfaction to be in Ukraine, this great and beautiful country that has a
near relation with my city Curitiba and my State Parana, in Brazil.

The Ukrainians are the second largest contingent of Slavic emigrants in Brazil, second only to the
Poles. They arrived in Brazil in 1895 and 1896. The largest numbers of Ukrainian descendants in Brazil live
in Parana. There is a city in Parana called Prudentopolis, with a population of fifty thousand inhabitants,
which is considered the Brazilian Ukraine. In the public schools of Prudentopolis they have classes in
Portuguese and Ukrainian. In Curitiba, there is a beautiful park dedicated to the Ukrainian people.

In addition to this historical proximity to Ukraine, the coincidences made my academic work also take
a turn for this region. Since 1994, | have studied and researched the work of the Professor of the University
of Chernivtsi Eugen Ehrlich [1, 77]. Ehrlich was a student of the Faculty of Law of the University of Lviv
for a short period, between 1880 and 1881 [2, 903]. Considered one of the founders of Legal Sociology,
Ehrlich referred to this region in his work showing the cultural wealth of its peoples. Ehrlich's work can not
be understood without a thorough analysis of his biography and the history of this region. The fact that he
lived in this region was decisive for his understanding of law.

My interest in Ehrlich's work is based on possible dialogues between his work and constitutional law.
As Professor of Constitutional Law, | think that the Ehrlichian concepts of "living law" and "association" can
help constitutional law in the investigation of the relationship between constitution and pluralism. When
Ehrlich describes the forces of society, which produce through their various associations a living law, he
shows constitutional law the importance of law existing outside the State Law. In this context, the concept of
political community is more adequate than that of society, because it does not seek to oppose State and civil
society, but to understand citizenship within the broad idea of Constitution [3, 15]. The Constitution does not
only regulate the State, but it also contains norms for society. Fundamental rights are binding standards for
both the state and civil society. Thus, the current concept of Constitution makes the validity of law no longer
in State law, but in the Constitution. In this way, the existence of a living law produced by the social
associations finds its validity in the Constitution.

The Ehrlich’s notion of living law can be defined as the binding rules that people voluntarily observe
in social live. The living law, says Ehrlich, is found in the dynamics of life, in the challenges brought by
technological development, in the new social practices; in contrast to the prevailing law before the courts and
State organs, living law dominates life. The sources to know it are, above all, modern documents, as well as
the day—to-day observation of commerce and customs [4, 415].

Society by Ehrlich does not constitute itself as a grouping of isolated individuals, but as a grouping of
associations. These associations are the State, the family, the cooperative, the communities, etc. The world of
life and the law do not know the individual outside of its context. Every individual belongs to a social
association, which is formed by a group of people that in their relations recognize some rules as determinants
for their action. The internal order of associations is determined by legal rules [4, 34]

The legal norms, in turn, are not confused with other social norms. Although they represent both the
effective state legal precepts and the law of the extra-state society, the legal norms assume a special character
and, therefore, they are different from the other social norms. According to Ehrlich, although it is difficult to
separate the legal norms from other social norms scientifically, in practice this difficulty rarely appears. The
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question of the opposition between legal norms and extralegal norms is not a question of social science but
of social psychology. The various types of norms arouse various feelings and one reacts to transgressions in
different ways, with different feelings. Compare, says Ehrlich, the feeling of revolt that arises from a legal
infraction with indignation at the non-observance of a moral commandment, with the anger occasioned by a
rudeness, with the ridicule of some determinations of good manners or with critical distance with which the
fashionable heroes contemplate those who do not imitate them [4, 146].

Ehrlich differentiates “legal norm™ from “legal precept”. The legal precept emanates from the State
through the formal mechanisms of state legal creation. The legal norm, in turn, is empirical law, that
practiced in associations, which is independent of the legal determination [3, 87].

According to Ehrlich, the concrete as a rule precedes the abstract, that is, the rule of decision creates
the legal precept. This idea, which was even the subject of Kelsen's criticism [5], was especially developed
when Ehrlich gave his inaugural lecture as Rector of the University of Chernivtsi on December 2, 1906.
According to him, facts are present before the human brain begins to elaborate some thinking about law and
legal relations. Thus, Ehrlich addresses not the customary law itself (Gewohnheitsrecht), but the facts
(Tatsachen) of customary law [6].

The enormous importance of the State to the Law, says Ehrlich, lies in the fact that society uses the
State to support its law and to impose its order on the associations [4, 137]. The State is also a social
association and the forces that act in the State are social forces. Ehrlich differentiates norm (Gesetz) from
State Law (staatliches Recht), when writing that State Law is not linked to the State from the form, but from
the content. It is a Law that arises from the State and does not exist without it. It is indifferent to know in
what form it arises, whether through acts, regulations, administrative acts or judges' law. Thus, although
there may be State law deriving from a legal prescription (gesetzliche Vorschrift), nor does any legal
prescription contain State law [4, 124].

According to Ehrlich, State law consists of norms of first order and second order. The first order
norms express the condition of the State as organ of the society. They are the Constitution of the State, the
law of State organs, the State’s rule of decision, the State’s prescriptions for the different fields of economic
and social life, such as education and the productive and the financial sectors. The second order norms, in
turn, such as criminal law, procedural law and police law, protect the law of society and State law. They do
not directly regulate life, but exist to support a more comprehensive regulation [4, 138].

State law provides State peace through State bodies specially created for this purpose. In this way, police
law and criminal law, for example, are second order norms that protect social and State institutions [4, 321]. State
law produces its effects through decision norms (Entscheidungsnormen) or by norms of intervention
(Eingriffsnormen). The State prescribes to its courts and State organs how the cases that are brought to it must be
decided. Most decision norms, however, are the law of jurists (Juristenrecht), but when they arise independent of
the law of jurists and seek to achieve a State purpose, they are part of State law. The norms of intervention, in
turn, instruct the State organs when they will act independently of being called. If the legal precept allows direct
intervention or if it works only as a norm of decision, the solution is independent of the legislator or the Act,
because what matters, in fact, is the habit actually existing. Administrative law, says Ehrlich, is an example in
which one can find norms of decision and norms of intervention [4, 312].

For Ehrlich, it is possible to speak on a unity of law, but not on a unit of legal precepts. The legal
precepts form a unity only in the context of society, for which they are in force. If one wishes to
conceptualize the unity of law one must understand not only the legal precepts but also the legal relations of
the existing legal order [7, 146].

In all fields there are life relations equivalent to those that the State recognizes, protects and regulates. In
these cases, the State neither opposes nor protects them. In this situation, there are numerous communities,
economic, social, religious and political associations, some contracts and some phenomena in the law of
succession and in the law of things. According to Ehrlich, the reasons for this situation are the technical difficulty
of regulation and cases of purposive normative anomie, as are the examples of the French Catholic Church, the
cartels and some contracts that expressly remove the possibility of lawsuits against them [4, 143].

The sociological analysis of the law will have to distinguish between existing law (geltendes Recht)
and living law (lebendes Recht), to compare reality with both legal prescriptions and documents. The
existing law (decision norm) is all valid content of the document that will be brought to the process, but it is
only “living law” if the parties observe it, even if they do not think about judicial process [4, 419]. A
contractual provision, Ehrlich asks, found in a plethora of agreements, which contains a need or a desire of
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the parties, should not prevail over a precept contained in the civil code that is not applied because the parties
often do not give effect to it or because replace it with another agreed standard? [8, 20]

According to Schiechtl, the Ehrlichian investigation of living law can be seen in three different
perspectives. From the point of view of Ehrlich's field of research, that is, the multicultural Bukowina, living law
demonstrates in a sense the relativity of the legal order. The investigation is oriented in norms that dominate, in
fact, the legal practice, in a legal order in which in fact one lives. A second perspective demonstrates that the
investigation of the living law comprises the norms that effectively have an efficacy in the social relationship
between people. A useful legal science can not only be reduced to written law, but must also pay attention to what
actually occurs in legal practice. This second perspective presupposes sociological research to demonstrate the
influence of society on the creation of law, verifiable in the investigation of the facts of law and in the use of
historical sources. The third and final perspective lies in the contribution of law research to legal policy.
Legislation gains quality when it gives attention to the forces and norms that, in fact, have effectiveness in society.
Laws close to reality can overcome dead law by living law [9, 66].

The importance of Ehrlich's theory of law for constitutional law lies in its complementarity, that is,
Ehrlich's work does not replace constitutional hermeneutics but complements it. The binding force of
constitutional rules with open content does not depend only on the judge's interpretation, which removes a
meaning from them. Thus, when the judge does not apply a State law to apply a constitutional norm, the
legal problem to be solved is not only found in these two norms, but also includes the living law that is
guiding the judge in the interpretation of the meaning of the constitutional norm. According to modern
constitutional hermeneutics, the interpretation of the norm of the Constitution must contemplate the reality
for which the norm will be applied. This reality does not consist only of facts, but also of norms. The law lies
not only in the Constitution, but also in the living law that regulates the legal relationship that is being
recognized as valid by the constitutional jurisdiction. The Ehrlich's work contributes to constitutional law,
because it legitimizes legal pluralism existing within the limits of the Constitution.

The Brazilian constitutional jurisdiction has recognized as valid this Ehrlichian living law, which results
from repeated social practices in the various social associations. In cases ADPF n° 132 and ADI n°® 4.277, the
Supremo Tribunal Federal — STF consolidated the jurisprudence that had already been settled by several Brazilian
courts and recognized the homosexual union as a family entity, attributing it the legal effects.

The Brazilian Courts are also considering as a law the social practices of unions parallel to marriage.
In these cases, one of the parties maintains permanent marital relationship with a third person, forming two
parallel families. In cases of breach of the marital relationship, certain decisions of the Court of Justice of the
State of Rio Grande do Sul determined the division of assets into three parts. In the case of the death of the
person who has both families, the decisions have recognized that the right to pension must be divided
between the two remaining parts [10, 17].

The Family Law Court of the City of Manaus, in the State of Amazonas, recognized as law the union
between a man and two women. According to the decision, the judge must recognize the existence of such
unions in society. If the legislated law does not contemplate these unions, the judge can not ignore them [11].

The Court of Justice of the State of Sdo Paulo (Case number 0006422-26.2011.8) has recognized the
right of the person to have in his birth record the name of the adoptive mother alongside the birth mother.
The Family Court of the city of Cascavel, in the State of Parana (Case number 0038958-54.2012.8.16.0021),
also recognized the right of the person to have in their birth record the name of the adoptive parents
alongside the biological parents.

These cases refer to what Ehrlich calls “living law”, the law that, independent of the legislated law,
dominates life, leads people to act. It is the recognition of the Ehrlichian living law, the law that really
regulates the lives of people. In the first case, the STF recognized the living law of the repeated practices of
homosexual union. It is not only a question of emphasizing the legal effectiveness of the constitutional norms
guaranteeing the right to liberty and protecting human dignity, but also of recognizing that there is a repeated
legal practice of a non-State law, which has been recognized as a valid law under the Constitution. The
normative legal framework (legal/illicit) is replaced by the more comprehensive legal framework of
constitutional normativity (constitutional/unconstitutional).

Likewise, unions parallel to marriage imply the recognition of the supremacy of the law that happens
in practice over the legislated law. The legislated law is replaced, to use the Ehrlichian terminology, by the
law of “legal norms”.
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The new family arrangements resulting from the existence of a free society imply new legal forms,
which first exist in the facts and then crystallize into legal precepts, either in the form of laws or in the form
of judicial decisions. Here, of course, one has the role of the jurist, which for Ehrlich is related to the
investigation of law and not to mere adaptation of fact to the norm. The jurist gives legal form to the law
created by the society. According to Ehrlich, the development of Roman law and English law is the work of
Roman and English jurists. The English jurists, more Roman than the Romanists, according to Maitland,
closed themselves to the influence of Roman law and thus were able to develop a proper law, which results
from the abstraction of its own living law. Thus, English law freed itself from the incorporation of legal
prescriptions developed in another historical and social context.

The relation between constitutional law and sociology of law has in Ehrlich's work one of the most
significant elements of connection. The opening of the Constitution to pluralism is not only a process that
begins and ends in the interpretation of the constitutional text. Openness to pluralism implies the recognition
of a law that exists in practice and moves society. Constitutional interpretation must be attentive to this law.
The constitutional validity of the law brings the necessary limits that a sociological analysis of law often fails
to observe. The pluralistic societies of the 21st century recognize the insufficiency of the legislated law as
the sole and exclusive form of social regulation. New legal forms emerge and need to be contemplated by a
theory of law open to the pluralism of legal sources. The constitutional law of the 21st Century is essentially
a constitutional law of pluralism.

Thank you very much for your attention.
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