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Abstract. The article analyzes the interpretive activity of the International Court of Justice (ICJ) as
the central judicial body of the United Nations (UN). The maintenance of international peace is one
of the main goals of the United Nations and the activities of the United Nations Security Council (UNSC).
Among the international courts, the ICJ is the universal body for resolving disputes related to the application
of treaties and the most authoritative one in interpreting such treaties. The growing number of appeals to
the courts to clarify and resolve disputes, the growing role and activity of courts in interpreting international
law, the desire to interpret the treaty independently (authentically) in the form of subsequent agreements,
and the strengthening of the ICJ peacekeeping mission in the context of political expediency in complicated
cases controversial issues of international relations demonstrate the actualization of the appeal to the problem
of treaties interpretation by the ICJ. The article argues that the treaties interpretation has become the basis
for the practice of judicial precedent by international judicial bodies, which often refer to their previous
decisions and decisions of other international judicial bodies in treating a particular case. It is essential to
understand the role and features of the UNCS in treaty interpretation to resolve international disputes in
modern conditions, which is part of the problem of resolving international legal relations between states
and international organizations to maintain international law and order by resolving international disputes.
In conclusion, it is noted that the consideration of cases by the ICJ is carried out in strict compliance with
the Jus Cogens standards, which are specified in the Vienna Convention on the Law of Treaties (VCLT),
as the basis of the mechanism for their recognition, as well as the principles of good faith and granting
terms their usual meaning. International case law shows the evolution of the interpretation rules by the ICJ
and the dominance of the principle of dynamicity.
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AHomaujis. Y cTaTTi aHanisyeTbCa iHTepnpeTauinHa aianbHicte MikHapogHoro Cyay (MC) sk ueHTpansHoro
cypoBoro opraHy Opranisauii O6'egHaHnx Hauin (OOH). MigTpyMka MiKHapOZHOrO MUPY € OfHIEt0 3 rONOBHMX
uinen Opranisadii O6'egHaHnx Hauin Ta gisneHocTi Pagn Besnekn OOH (PB OOH). Cepef MixxHapogHWX Cyais
MixHapogHuii cyn OOH € yHiBepcanbHWM OpraHoM Afsi BUPILLEHHS CMOPIB, MOB'SA3aHMX i3 3aCTOCYBaHHAM MiXk-
HapOOHMX [OOrOBOPIB, i HAMABTOPUTETHILLMM Y TITyMaJeHHi Takux OOroBopiB. 3pocTaroya KinbKiCTb 3BEPHEHb 40
cygiB Ans 3'9CyBaHHSA Ta BUPILLEHHST CNOPIiB, 3pOCTaHHSA POfi Ta aKTUBHOCTI Cy4iB Y TIyMaveHHi MiKHapOogHOro
npaea, NparHeHHs1 4O CaMOCTIHOIMO (aBTEHTUYHOMO) TIYMaYeHHs1 JOroBopy y hOpMi HACTYMHUX yrog, NOCUIIEHHS
mMupoTBopyoi Micii MC OOH B KOHTEKCTi MONITUYHOT AOLINBLHOCTI Y CKNagHUX BUNagKax BUPILLEHHSA KOHTPOBEPCIN-
HMX MUTaHb MiXKHAPOOHMX BiAHOCWH CBigYaTh MPO akTyani3auito 3BepHEHHs1 4O MPOoGnemMmn TIymMmaveHHss LOroBo-
pis MixnapogHum Cygom OOH. Y cTaTTi CTBEpKYyEThCS, WO TIyMaYeHHs JOroBOPIB CTano OCHOBOK Af151 Mpak-
TUKM CyAOBOrO MpeLeneHTy MKHapOAHUX CYAOBMX OPraHiB, ki 4acTo MOCUMAKTLCA Ha CBOI NMonepeaHi pileHHSs
Ta pilleHHS iHWMX MKHapOOHMX CYA0BWX OpraHiB Npu po3rmsifi KOHKPETHOI cnpasun. Baxknvemum € po3ymiHHS pori
Ta ocobnusoctert PB OOH y TnymaveHHi JOroBopiB AN BUPILLEHHS MDKHapPOA4HMX CMOPIB Y Cy4YacHMX YMOBAX,
LLIO € YacTUHOK Npobremy BperyntoBaHHS MiXKHApOAHO-MPaBOBMX BiAHOCUMH MK AepXKaBaMu Ta MiXHaPOLHUMM
opraHisauisMm 3 MeTo NiIATPUMAHHA MDKHAPOOHOrO MPaBOMOPSAKY LUMASXOM BUPILLEHHS MKHapOAHUX CropiB.
Y BUCHOBKY 3a3Ha4aeTbCs, Lo po3rnsg cnpas MC OOH 3giicHIoeTbes y CyBOpIl BigNOBIAHOCTI A0 cTaHgapTiB Jus
Cogens, siki BU3Ha4eHi y BigeHcbkili KOHBEHLI Npo npaBo MixkHapogHux aoroeopie (VCLT), sk OCHOBM MexaHi3My
X BU3HaHHS, @ TakoX NMPUHLMMIB JOBPOCOBICHOCTI Ta HaJaHHA YMOBaM iX 3BMYaMHOIMO 3HaveHHs. MixHapogHa
CyOoBa npakTuka CeigyMTb Npo esontouito npasun TrnymadeHHs MC OOH Ta goMiHyBaHHSA NPUHLMNY AMHAMIYHOCTI.

Kntovosi crnosa: MixHapogHun Cyn OOH, iHTepnipeTaLinHa AianbHiCTb, 4OrOBip, MXHAPOAHI CNOpU, MiXHa-
pOAHi CyloBI OpraHu, CyaoBUI NpeueaeHT, CyaaiBCbKUIA po3cya, npaBuna TryMadyeHHs.

Introduction. The International Court of Justice (hereinafter referred to as the ICJ / the Court) is the
principal judicial organ of the United Nations (UN). Based on Art. 92 of the Charter of the United Nations,
the International Court of Justice is the principal judicial body of the United Nations. Its primary purpose is to
resolve any international disputes that will be referred to the Court by the disputing States. In paragraph 1 of
Art. 33 of the UN Charter names peaceful means of settling international disputes, one of which is litigation,
carried out within the UN system by the International Court of Justice, which is constantly functioning. During
its activity, the Court has resolved a large number of different disputes. A majority of them were pretty specific
and required rapid intervention and settlement. In order to more effectively administer justice while adhering to
the principle of efficiency, the Court uses provisional measures of protection in its activities as a way to quickly
resolve conflicts at any stage of the proceedings. Its activities are aimed at achieving one of the main goals
of the UN — to promote the maintenance of international peace (paragraph 1 of Article 1 of the UN Charter)
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through decision-making and advisory opinions [1]. In addition to resolving disputes between states, the ICJ
was created to ensure the fulfillment of treaty obligations by respective parties by interpreting treaty rules prior
to their implementation. Such a court’s function promotes not only equal understanding of a legal rule but also
ensures conscientious fulfillment of obligations emerging from such a rule.

That is why the interpretation of treaties is a crucial aspect of their implementation in the framework
of international law, especially at the regional level, particularly by the member states of the Council of
Europe. Thus, Art. 1 of the European Convention on the Peaceful Settlement of Disputes of 1957 states
the obligation of states to submit to the International Court of Justice all interstate disputes of a legal
nature, including disputes concerning the interpretation of the treaty; any issue of international law; verified
violations of international obligations; the nature or extent of compensation for breach of an international
obligation [2]. On February 27, 2022, Ukraine filed a lawsuit against the Russian Federation in the ICJ in
The Hague. Thus, in the context of determining the admissibility of the dispute, it is essential to study the
interpretative activities of the Court.

The vast majority of domestic and foreign scholars argue for the possibility of recognizing the decisions
of international courts as sources of international law (G. Lauterpacht, G. Schwarzenberger, V.M. Koretsky,
V.G. Butkevych, O.V. Butkevych, .M. Avramenko, L.D. Tumchenko, and others). Christian Djeffal argues that
the jurisprudence of the UNSC follows an evolutionary approach to the interpretation. Nowadays, the study of
the activities of the ICJ as a universal body for resolving international disputes, including disputes related to
the application of treaties, is critical.

The article aims. The article aims to analyze the interpretive activity of the International Court of
Justice as the principal judicial body of the United Nations and the main approaches as well as methodologies
for resolving international disputes.

Among a number of international courts, the ICJ is the universal body for resolving disputes related to
the application of treaties and the most authoritative one in interpreting such treaties. Its decisions are legally
binding (for the parties to the dispute), and the opinions of reputable scholars of international law, who are
often judges at the same time, are used in further interpretative work as aids to determine the legal rule.

Interpretation of treaties has become the basis for the practice of applying judicial precedent by
international judicial bodies, which often refer to their previous decisions, as well as the decisions of other
international judicial bodies in hearing the cases [19, p. 50-54].

The growing number of appeals to the courts to clarify and resolve disputes, the growing role and activity
of courts in interpreting international law, the desire to interpret the treaty independently (authentically) in the
form of subsequent agreements, and the strengthening of the ICJ peacekeeping mission in the context of political
expediency in complicated cases controversial issues of international relations demonstrate the actualization
of the appeal to the problem of treaties interpretation by the ICJ. So, it is necessary to understand the role and
features of the UNCS in treaty interpretation to resolve international disputes in modern conditions, which is
part of the problem of resolving international legal relations between states and international organizations to
maintain international law and order by resolving international disputes.

If the task of interpreting the initial mechanical phase was to identify the planned intentions of
the parties and genuine intentions, in the era of codification of international law, there were numerous
discussions about parties’ purposes, which led to several schools of interpretation dealing with categories
such as text, purpose, intention or a neutral notion of meaning. A thorough reading of Art. 31 of the VCLT
(Vienna Convention on the Law of Treaties) guides a tendency to appeal to the parties’ intentions and
Art. 32 — to the “meaning of the text”, which is considered as a neutral category between objective and
subjective goals [18, p. 147].

In the Arbitral Award Case of 31 July 1989 (Guinea-Bissau/Senegal) [10] The Court saw its primary
task and duty in interpreting and applying treaty provisions while ensuring that the interpretation occurs in a
natural and ordinary meaning and context to treaty provisions. However, suppose the words in their natural
and ordinary meaning are ambiguous or lead to unreasonable results. In that case, only the Court should turn
to other modes of interpretation and seek to find out what the parties really meant when they used a particular
wording [10, Para 48].

The ICJ occasionally practices the interpretation of “treaties of a certain type”, for which it either
applies a unique approach, using advisory opinions that directly answer the question of interpretation, or
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uses conclusions in which interpretative issues may be considered “random to the subject”. Peter Quayle
singled out nine interpretive regimes used by the ICJ: 1) a reasonably precise text is convincing; 2) the text
cannot be annulled; 3) travaux preparatoires do not provide ancillary interpretation; 4) consistent case law
excludes intellectual interpretation; 5) to be consistent, the case law should not be unanimous; 6) defining the
consistent institutional case law; 7) the purpose may supplement the text, but may not contradict the case law;
8) practice is an interpretation that is not rejected institutionally; 9) interpretation cannot be pursued free of
charge [22, p. 853-877].

Peter Quayle argues that certain deviations by the Court from the provisions of the VCLT allow it to
apply a more practical and efficient approach to the interpretation of constituent documents. Such an approach
makes the ICJ institutional practice particularly popular among legal scholars [22, p. 853—-877].

Institutional principles of the ICJ are defined in Art. 92 of the UN Charter [1], stating that the UN
General Assembly and the Security Council elect fifteen judges. Article 9 of the ICJ Charter concretizes
that they must represent “the main forms of civilization and the principal legal systems”. Judges must act
impartially and honestly. However, the first analyzed results of decisions on the criterion of citizenship
of judges showed that national and special judges voted in favor of their countries in 80-82 % of cases
[24, p. 230].

The jurisdiction of the Court includes general and related powers, determining general ones, which
include the resolution of legal disputes between states that fall under the mandatory jurisdiction of the Court:
on the interpretation of the treaty; any issue of international law; the violation of an international obligation; on
the nature and extent of compensation for breach of an international obligation (Article 36 of the ICJ Charter).
Article 96 of the UN Charter notes the possibility of providing advisory opinions on international law at the
request of any UN body authorized to submit such requests. Related powers also include interpreting treaties
and identifying gaps in current international law. According to paragraph 1 of Art. 36 of the ICJ Charter, the
Court is responsible for all cases referred to it by the parties and all matters specifically provided for in the UN
Charter or treaties and conventions in force [1].

Some experts in international law analyze the need to grant the right of access to the Court to specific
territories, parts of a sovereign state, as parties at the merits stage (the example of the Wall in the Occupied
Palestinian Territory) [ 14]. They also propose the following steps to be taken to ameliorate the existing UN legal
framework: to change accordingly the Art. 36 of the Charter of the International Court of Justice; to include the
individuals in the list of parties to the dispute, which means that states recognize the principle of mandatory
trial; to grant the right to request consultative opinions to international organizations established outside the
UN such as regional governmental organizations (e.g., African Union), various specialized intergovernmental
organizations, international non-governmental organizations with the general consultative status of ECOSO
with the consent of the General Assembly.

The consideration of cases by the ICJ is carried out in strict compliance with the Jus Cogens standards,
which are specified in the VCLT [21] as the basis of the mechanism for their recognition, as well as the
principles of good faith and granting terms their usual meaning. Although the Court does not explicitly state
them, it uses them as compliance with erga-omnes’ obligations on the genocide prohibition, in particular
[13]. For example, Judge Nabil Elaraby in his dissenting opinion in the case (Serbia and Montenegro v.
Belgium) on the legality of the use of force and genocide in the interpretation of the phrase “existing treaties”
expressed the intention to include post-World War II peace agreements to a regulation of this question as
well as the elimination of breach of jus cogens principles [6]. He believed that in the light of the UN Charter,
the 1948 Convention on the Prevention and Punishment of the Crime of Genocide [3] can be considered
as a treaty on a peaceful settlement, as it was adopted shortly after the end of the war, banning genocide as
a crime against international law. It also was the first post-war human rights treaty, the first concrete legal
response to the Holocaust. The Convention’s philosophy, object, and goals directly result from the WWII.
Besides, this multilateral treaty of universal nature is, in fact, designed to “correct violations of jus cogens”.

In addition to strict adherence to the principles of interpretation by the ICJ, its activities are
characterized by specific jurisdictional differences. Without going into the details of the jurisdictional
features of the work of the ICJ, we point out the constant rethinking of the possibilities of admissibility
of cases on the criteria for the existence of a dispute between the parties. The changes’ dynamics is
demonstrated in the table below.
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Dynamics of formation of criteria for the existence of a dispute between the parties
as a condition of admissibility for consideration by the ICJ'

Year

Criteria

Case

1950

“The matter of objective determination”

Interpretation of Peace Treaties with Bulgaria,
Hungary and Romania)

1924

“Disagreement in terms of law or fact, conflict of legal
views or interests”

The ICJ is not obliged to attach the same degree of
importance to questions of form as they might have in
national or municipal law.

Mavrommatis Palestine Concessions, Judgment
No. 2, 1924, P.C.1.]., Series A, No. 2, para 34

1962

The claims of the parties must be “positively opposed
to the other”;

“A simple statement is not enough to prove the
existence of a dispute; it takes more than simply
denying the existence of a dispute to confirm its
absence”;

“The dispute is not a conflict of interest as such, but a
contradiction between the respective relations of the
parties. Opposing parties’ attitudes to this conflict of
interest may, accordingly, consist of manifestations
of the will required by each party to ensure that its
interests are realized."

South West Africa (Ethiopia v. South Africa;
Liberia v. South Africa), Preliminary Objections,
Judgment, ICJ Reports 1962; dissenting opinion of
Judge Morelli, p. 567)

2011

Determining the existence of a dispute is a matter of
substance, not form

Application of the International Convention on the
Elimination of All Forms of Racial Discrimination
(Georgia v. Russian Federation) Preliminary
Objections, Judgment, ICJ Reports 2011 (I), p. 87,
para 37)

2016

The existence of a legal dispute is the subject of an
objective determination of the Court

Alleged Violations of Sovereign Rights and Maritime
Spaces in the Caribbean Sea (Nicaragua v. Colombia),
Preliminary Objections, Judgment, ICJ Reports
2016 (1), p. 26, para 50)

2016

“Defendant’s awareness of the existence of differences”
“Determining the existence of a dispute is a matter of
substance, not a matter of form or procedure”

Obligations concerning Negotiations relating
to Cessation of the Nuclear Arms Race and to
Nuclear Disarmament (Marshall Islands v. United
Kingdom), Order of 19 June 2015, ICJ Reports
2015, p. 577)

The ICJ has attached due importance to the principle of audi alteram partem, according to which no

person should be convicted without a fair trial, and each party has the possibility to respond to the evidence
against him. This principle is an integral part of the rule of law and justice [4]% The Court also practices
contextual interpretation. For example, these principles have been applied in nuclear test cases such as Nuclear
Tests Case (Australia v. France) and Nuclear Tests Case (New Zealand v. France) [8]; Marshall Islands v. India
Case of 19 May 2015; Marshall Islands v. United Kingdom Case of 19 June 2015) [15].

In particular, the Court “developed an unprecedented procedure to achieve an unprecedented situation”
when the facility no longer existed because France had stopped nuclear tests in the atmosphere. However,
further underground nuclear explosions carried out by France, according to New Zealand, also pollute the
environment. According to Judge Christopher G. Weeramantry, a judge of the International Court of Justice
from 1991 to 2000, the ICJ’s protection of fundamental human rights not only in New Zealand but also in

! Put together by: Separate opinion of judge Owada / International Court of Justice. URL: https://www.icj-cij.org/files/case-related/
160/160-20161005-JUD-01-03-EN.pdf.

2 Dissenting opinion of judge Weeramantry Request for an Examination of the Situation in Accordance with Paragraph 63 of the Court’s
Judgment of 20 December 1974. Nuclear Tests Case (New Zealand v. France). Judgment of 20 December 1974 / ICJ Reports. 1974. P. 325.
URL: https://www.icj-cij.org/files/case-related/59/059-19741220-JUD-01-00-EN.pdf.
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Australia, Samoa, Solomon Islands, Marshall Islands and the Federated States of Micronesia “It did not leave
open any possibilities for circumstances yet unseen to undermine the basis of its Judgment, nor did it leave
New Zealand defenseless in the protection of the very rights whose protection had brought it before the Court
in the first instance [4]. The rights of the people of New Zealand “include the rights of unborn posterity”.
Those are rights “which a nation is entitled, and indeed obliged, to protect” [4]. Changes in circumstances and
the environment sometimes lead to changes in interpretation as well as the termination and obsolescence of
treaties, at the same time questioning the meaning of the terms, the validity of the treaty, or its part [4].

The above considerations indicate the evolution of the rules of interpretation by the ICJ as well as the
dominance of the dynamic interpretation principle. However, in recent cases in 2016, the Court rejected with a
minimal majority the Marshall Islands cases on commitments to negotiate an end to the nuclear arms race and
nuclear disarmament, noting an absence of dispute between the parties by introducing such a new element of
its analysis a “defendant awareness”.

This notion means that the defendant should be aware that his legal position is the opposite of the one of
the applicant [16]. This signals a derogation from the Court’s previous case law and a decline in the possibility
of a state getting access to the ICJ, especially in nuclear disarmament cases. All defendants challenged the
jurisdiction of the Court, which is common practice, especially in cases based on optional declarations and
compromise provisions. However, if previously the Court was guided by objective criteria for determining a
dispute, the new criterion applied by the Court in this case — “the defendant’s awareness of the existence of
differences” — is subjective. It should be noted that the former Vice-President of the ICJ Abdulgawi A. Yusuf
stressed that “the introduction of the test of “awareness” of the dispute is contrary to the consistent jurisdiction
of the Court." This formal requirement, in effect, undermines the aim of procedural economy, as it requires
the applicant to apply for a new case now. At the same time, the respondent State is aware of the dispute in the
context of the new procedures [16].

Christian Djeffal, Professor of Law, Science and Technology Departments at the Technical University
of Munich, analyzed the relationship between static and evolutionary interpretations in ICJ’s case law and
concluded that “at first static and dynamic approaches coexisted peacefully when the Court openly emphasized
its static approach and interpreted a dynamic one only implicitly. Subsequent collisions led to a recognized
evolutionary interpretation. At the current (third) stage, the case law is steadily moving toward a more dynamic
evolutionary interpretation” [18, p. 235].

On February 27, 2022, the Ministry of Foreign Affairs of Ukraine announced that Ukraine had filed a
lawsuit against the Russian Federation in the International Court of Justice. Critical is not only the question
of the admissibility of the dispute between Russia and Ukraine but also the interpretive methodology of the
trial. Ukraine has filed a lawsuit against the Russian Federation in the ICJ alongside a request for a court
order on interim measures against Russia. A statement from the Ministry of Foreign Affairs of Ukraine on
February 27, 2022, informed that Ukraine demanded the Court to hold an emergency hearing and to order
Russia to immediately cease hostilities and an illegal attack on Ukraine in order to hold Russia accountable for
its actions in the Court in The Hague.

The statement emphasized that the Court had jurisdiction to hear the case of Ukraine and to take urgent
measures under the Convention on the Prevention and Punishment of the Crime of Genocide (the Genocide
Convention). The Genocide Convention is one of the most important international treaties developed in
response to World War Il and the Holocaust nightmares. The statement emphasized that Russia had fudged
the concept of genocide and distorted the most contractual severe obligation to prevent and punish genocide;
Russia has made absurd and unsubstantiated accusations of Ukraine’s alleged genocide in order to create a
false pretext for its own aggression against Ukraine, violation of its sovereignty and the rights of Ukrainian
citizens.

The statement said that Ukraine’s case in the ICJ would find that Russia’s aggression against Ukraine
was based on lies and gross violations of international law and, therefore, should be stopped [25].

On March 6, 2022, the ICJ announced a decision on the request for interim measures in the case of
“Ukraine v. Russia” on genocide. Within this case, Ukraine presented arguments why Russian actions should
be considered as ones violating the Convention on the Prevention and Punishment of the Crime of Genocide.
According to the court ruling, Russia must immediately suspend all hostilities in Ukraine and stop any military
or irregular armed groups under its control or influence. By 13 votes against 2, Russia must cease military
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operations on the Ukrainian territory. By 13 against 2, Russia must ensure that any military or regular military
units sent or supported by Russia, as well as other organizations and individuals that may be under Russian
control, will not take any steps to continue the military operation. The court also decided unanimously that the
two parties must refrain from any action that could aggravate or prolong the dispute and complicate the trial.

Conclusion

Based on Art. 92 of the Charter of the United Nations, the International Court of Justice is the principal
judicial body of the United Nations. Its primary purpose is to resolve any international disputes that will be
referred to the Court by the disputing States. In paragraph 1 of Art. 33 of the UN Charter names peaceful
means of settling international disputes, one of which is litigation, carried out within the UN system by the
International Court of Justice, which is constantly functioning. All United Nations members are ipso facto
members of the Court, and not members of the UN may become Court’s members on conditions determined
in each case by the UN General Assembly upon the recommendation of the Security Council (Article 93 of
the UN Charter). The Court is open to hearing individual cases, including ones submitted by non-participating
States to the UN Charter under conditions determined by the Security Council.

Thus, among the international courts, the ICJ is the universal body for resolving disputes related
to the application of treaties and the most authoritative one in interpreting such treaties. Interpretation of
treaties is the basis for the practice of applying judicial precedent by international judicial bodies, which
often refer to their previous decisions, as well as the decisions of other international judicial bodies in
hearing the cases.

Today, in treaties interpretation, the ICJ adheres to both static and dynamic principles of interpretation,
when “facts”, “treaties”, “conventions”, reservations to treaties are interpreted evolutionarily in the light of new
circumstances, relating not only to human rights respect. Although there have been periods of confrontation
between different theoretical approaches to interpretation in the history of the ICJ, the application of the
evolutionary principle still requires more argumentation, and the interpretation of reservations is based on the
static principle of their adoption.

Of particular importance in this process are ICJ judges’ dissenting opinions, declarations, and comments.
Significantly, the opportunity to follow the process of discussion in the Court of all aspects of the case,
acquaintance with particular views of judges on the merits of the case allows analyzing the interpretative
activities of the ICJ. This aspect of its work is the most dynamic and unpredictable one. Often the interpretation
of treaties depends on the composition of the Court, its views on a particular school of interpretation, judges’
scientific views, and the development of international law in general, the current state of which certainly affects
the ICJ treaty interpretation.
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